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Title  32— NATIONAL  DEFENSE 

Chapter  I — Office  of  the  Secretary  of 
Defense 

SUBCHAPTER  A — ARMED  SERVICES 
PROCUREMENT  REGULATIONS 

MISCELLANEOUS  AMENDMENTS 
TO  SUBCHAPTER 

The  following  amendments  to  this 
subchapter  are  issued  by  direction  of 
the  Assistant  Secretary  of  Defense  (In¬ 
stallations  and  Logistics)  pursuant  to 
the  authority  contained  in  Department 
of  Defense  Directive  No.  4105.30,  dated 
March  11. 1959  (24  F.R.  2260) ,  as  amend¬ 
ed,  and  10  U.S.C.  2202. 

PART  1— GENERAL  PROVISIONS 

1.  Section  1.104  is  revised;  new  para¬ 
graph  (d)  is  added  to  §  1.106-2; 

§§  1.107, 1.111-1,  and  1.111-2  are  revised; 
and  new  §§  1.111-3  and  1.111-4  are 
added,  as  follows: 

§  1.104  Content  of  subchupter. 

This  subchapter  will  contain  policies 
and  procedures  relating  to  the  procure¬ 
ment  of  supplies  and  services  and  is  de¬ 
signed  to  achieve  maximum  uniformity 
throughout  the  Department  of  Defense. 
Hence,  implementation  of  this  subchap¬ 
ter  by  and  within  the  Military  Depart¬ 
ments,  the  Defense  Supply  Agency,  the 
Defense  Communications  Agency  and 
the  Defense  Atomic  Support  Agency 
shall  be  only  in  accordance  with  §  1.108. 
This  subchapter  will  be  amended,  from 
time  to  time,  to  set  forth  improved  pro¬ 
cedures  which  reduce  contract  prepara¬ 
tion  time,  simplify  and  standardize  con¬ 
tract  forms  within  the  Department  of 
Defense,  and  improve  the  contracting 
process  by  standardizing  procedures  and 
instructions.  In  this  connection,  per¬ 
sonnel  at  all  levels,  particularly  the  con¬ 
tracting  level  are  encouraged  to  submit 
through  appropriate  channels  sugges¬ 
tions,  based  on  operating  experience,  to 
reduce  administrative  burden,  simplify 
contract  forms  and  procedures,  and 
otherwise  accomplish  the  foregoing 
objectives. 

§  1.106-2  Defense  Pro«'urenienl  Circu¬ 
lar. 

*  «  «  «  « 

(d)  Statements  in  Defense  Procure¬ 
ment  Circulars  to  the  effect  that  the 
material  published  therein  is  “effective 
upon  receipt”  or  upon  a  specified  date,  or 
that  changes  set  forth  in  the  Circular 
are  “to  be  used  upon  receipt”,  mean  that 
any  new  or  revised  clauses  or  forms  in¬ 
cluded  in  the  Circular  shall  be  included 
in  invitations  for  bids  and  requests  for 
proposals  issued  thereafter,  unless  a  dif¬ 
ferent  meaning  is  expressed  in  the 
Circular.  However,  unless  otherwise 
provided  in  the  Circular,  the  new  or  re¬ 
vised  clauses  or  forms  need  not  be  in¬ 
cluded  in  solicitations  already  in  process 
of  preparation  where  their  inclusion 


would  cause  an  undue  delay  in  the  solici¬ 
tation. 

§  1.107  Dissemination  and  effective 
date  of  the  subchapter  and  revisions. 

(a)  This  subchapter,  and  revisions 
thereof,  will  be  distributed  by  the  De¬ 
partments  to  all  interested  activities  and 
individuals  within  the  Department  of 
Defense.  The  Departments  shall  obtain 
from  the  Government  Printing  OfiBce  the 
number  of  copies  of  the  subchapter,  and 
revisions  thereof,  required  to  make  this 
distribution.  Private  firms,  individuals, 
and  others  outside  the  Department  of 
Defense  may  obtain  copies  by  purchase 
from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office,  Wash¬ 
ington,  D.C.,  20402. 

(b)  Revisions  of  the  subchapter  shall 
be  effective  at  all  applicable  echelons 
90  days  after  date  of  issuance,  unless 
otherwise  prescribed  in  any  such  re¬ 
visions.  Contract  clauses  and  forms 
prescribed  in  such  revisions  shall  be  used 
in  all  invitations  for  bids  and  requests 
for  proposals  issued  after  the  effective 
date  thereof,  unless  otherwise  provided 
in  any  such  revisions. 

§1.111—1  Reporting  procedures. 

Reports  of  suspected  criminal  conduct, 
noncompetitive  practices,  kickbacks,  and 
other  procurement  irregularities  shall  be 
made  by  each  Department  in  accordance 
with  procedures  set  forth  in  Subpart  F 
of  this  part. 

§  1.111—2  Noncompetitive  practices. 

(a)  Unless  bids  or  proposals  are  genu¬ 
inely  competitive,  contract  prices  tend 
to  be  higher  than  they  should  be.  If 
the  Secretary  concerned  or  his  repre¬ 
sentative  considers  that  any  bid  received 
after  formal  advertising  evidences  a  vio¬ 
lation  of  the  antitrust  laws,  he  is  re¬ 
quired  by  10  U.S.C.  2305(d)  to  refer  such 
bids  to  the  Attorney  General  for  appro¬ 
priate  action.  Similarly,  evidence  of 
such  violations  in  negotiated  procure¬ 
ments  should  be  referred  to  the  Attorney 
General.  Practices  which  are  designed 
to  eliminate  competition  or  restrain 
trade  and  which  may  evidence  possible 
violations  of  such  laws  include  collusive 
bidding,  follow-the-leader  pricing,  ro¬ 
tated  low  bids,  uniform  estimating  sys¬ 
tems,  sharing  of  the  business,  identical 
bids,  etc. 

(b)  Reports  of  identical  or  equal  bids 
or  proix)sals  should  not  be  submitted 
automatically,  but  only  where  there  is 
some  reason  to  believe  that  those  bids 
or  proposals  may  not  have  been  arrived 
at  independently.  Such  reports  should 
be  accompanied  by  conformed  copies  of 
the  bid  or  proposal,  other  contract  docu¬ 
ments,  and  supporting  data.  The  report 
should  set  forth: 

( 1 )  The  noncompetitive  pattern  or  sit¬ 
uation  under  consideration; 

(2)  Purchase  experience  in  the  same 
product  or  service  for  a  reasonable  pe¬ 
riod  of  time  (one  or  more  years)  prior  to 


the  receipt  of  the  bids  or  proposals  under 
consideration,  including  unit  and  total 
contract  price  and  abstract  of  bids; 

(3)  Community  of  financial  interest 
among  bidders,  insofar  as  is  known; 

(4)  The  extent,  if  any,  to  which  speci¬ 
fication  requirements  or  patents  restrict 
competition; 

(5)  Information  which  may  be  avail¬ 
able  with  respect  to  the  pricing  system 
employed  in  bids  or  proposals  believed  to 
reflect  noncompetitive  practices:  and 

(6)  Any  other  information  deemed 
pertinent. 

(c)  The  reports  required  by  this  sec¬ 
tion  do  not  satisfy  the  reporting  require¬ 
ment  contained  in  §  1.114. 

§1.111—3  Subcontractor  kickbacks. 

The  Anti-Kickback  Act  (41  U.S.C.  51) 
prohibits  the  payment,  directly  or  in¬ 
directly,  by  or  on  behalf  of  a  subcontrac¬ 
tor  in  any  tier  under  any  Government 
negotiated  contract  of  any  fee,  commis¬ 
sion,  compensation,  gift,  or  gratuity  to 
the  prime  contractor  or  any  higher  tier 
subcontractor  or  to  any  officer,  partner, 
employee,  or  agent  of  the  prime  contrac¬ 
tor,  of  any  higher  tier  subcontractor,  as 
an  inducement  or  acknowledgment  for 
the  award  of  a  subcontract  or  order.  The 
Act  further  provides  that  the  amount  of 
any  such  fee,  commission,  or  compensa¬ 
tion,  or  the  cost  or  expense  of  any  such 
gratuity  or  gift,  whether  heretofore,  or 
hereafter  paid  by  the  subcontractor,  shall 
not  be  charged,  either  directly  or  indi¬ 
rectly,  as  a  part  of  the  contract  price 
charged  by  the  subcontractor  to  the 
prime  contractor  or  higher  tier  subcon¬ 
tractor.  It  also  creates  a  conclusive  pre¬ 
sumption  that  the  cost  of  any  such  pro¬ 
hibited  payment  has  been  included  in  the 
price  of  the  subcontract  or  order  and 
ultimately  borne  by  the  Government. 
The  Act  provides  for  the  recovery  on  be¬ 
half  of  the  United  States  of  any  such 
payment  from  either  the  subcontractor 
or  recipient,  by  court  action,  or  by  set¬ 
off  of  moneys  otherwise  owing  to  the 
subcontractor  either  by  the  United  States 
directly  or  by  the  prime  contractor.  The 
Act  imposes  criminal  penalties  on  any 
person  who  knowingly,  makes  or  receives, 
directly  or  indirectly,  any  such  prohibited 
payment. 

§  1.111—4  (Contractor  gratuities  to  Gov¬ 
ernment  personnel. 

(a)  The  right  of  a  contractor  to  pro¬ 
ceed  imder  the  contract  may  be  termi¬ 
nated  if  it  is  found,  after  notice  and  hear¬ 
ing,  that  the  contractor,  or  his  agent  or 
other  representative,  offered  or  gave  any 
gratuity,  such  as  entertainment  or  a  gift, 
to  an  officer,  official,  or  employee  of  the 
Government  to  obtain  a  contract  or  fa¬ 
vorable  treatment  in  the  awarding, 
amending,  or  making  of  determinations 
concerning  the  performance,  of  a  con¬ 
tract. 

(b)  To  constitute  a  violation  under  the 
Gratuities  clause  (§  7.104-16  of  this 
chapter)  three  elements  must  be  present: 
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(1)  The  contractor  must  have  a  con¬ 
tract  which  contains  the  Gratuities  - 
clause: 

(2)  The  contractor,  his  agent,  or  other 
representative  must  have  offered  or  given 
a  gratuity  to  an  oflScer,  oflBcial,  or  em¬ 
ployee  of  the  Government:  and 

(3)  The  gratuity  must  have  been  of¬ 
fered  or  given  with  the  intent  to  obtain  a 
contract  or  favorable  treatment  in  the 
aw'arding  or  amending,  or  the  making  of 
determinations  concerning  the  perform¬ 
ance,  of  a  contract  (in  this  respect,  intent 
generally  must  be  inferred  because  an 
admission  is  rarely  obtainable) . 

A  lack  of  any  of  these  elements  will  cause 
an  action  taken  by  the  Government  pur¬ 
suant  to  the  Gratuities  clause  to  fail. 
Procedural  requirements  for  gratuities 
hearings  are  set  out  in  §  30.4  of  this 
chapter. 

2.  Sections  1.113,  1.113-1,  1.113-2  (b), 
1.115,  1.201-5,  1.201-14,  1.201-15,  and 
1.201-21  are  revised  to  read  as  follows: 

§  1.113  Standards  of  conduct. 

§  1.113—1  Government  personnel. 

All  governmental  personnel  engaged  in 
procurement  and  related  activities  shall 
conduct  business  dealing  with  industry 
in  a  manner  above  reproach  in  every  re¬ 
spect.  Transactions  relating  to  expendi¬ 
ture  of  public  funds  require  the  highest 
degree  of  public  trust  to  protect  the  in¬ 
terests  of  the  Government.  While  many 
Federal  laws  and  regulations  place  re¬ 
strictions  on  the  actions  of  governmental 
personnel,  the  latter’s  official  conduct 
must,  in  addition,  be  such  that  the  in¬ 
dividual  would  have  no  reticence  about 
making  a  full  public  disclosure  thereof. 

'  See  AR  600-50  and  CPR  C2,  for  the 
Army:  SECWAV  Instr.  5370. 2C,  revised 
1  December  1964,  for  the  Navy:  AFR  30- 
30,  for  the  Air  Force:  and  DSAR  5500.1, 
for  the  Defense  Supply  Agency. 

§1.113—2  Organizational  conflicts  of 

interest. 

•  •  #  *  • 

(b)  The  Directive  describes  examples 
of  various  organizational  conflicts  of  in¬ 
terest  which  might  come  into  being  and 
methods  for  avoidance  of  such  conflicts. 
It  provides  that  action  must  be  taken  to 
avoid  placing  a  contractor  in  a  position 
where  his  judgment  might  be  biased  or 
where  he  would  have  an  unfair  competi¬ 
tive  advantage  within  the  scope  and 
intent  of  the  rules.  All  prospective  con¬ 
tractors  in  such  situations  will  be  advised 
of  the  extent  of  the  applicability  of  these 
rules  by  a  notice  in  solicitations  and  by 
a  clause  in  resulting  contracts.  Such 
contract  clause  shall  spell  out  the  specific 
extent  of  any  future  restrictions  on  the 
contractor  which  are  imposed  by  the  con¬ 
tract.  A  standard  form  of  notice  for  use 
in  solicitations  or  contract  clause  is  not 
prescribed  in  this  subchapter  since  such 
notices  in  solicitations  and  contract 
clauses  must  be  especially  adapted  ~to 
apply  the  principle  of  these  rules  to  the 
specific  facts  of  each  contractual  situa¬ 
tion.  The  rules  for  avoidance  of  organi¬ 
zational  conflict,  as  such,  do  not  impose 
any  contractual  obligation  on  the  con¬ 
tractor;  such  obligation  is  imposed  only 
by  the  contract  clause  designed  to  carry 
out  such  rules.  The  contracting  officer 


shall  not  impose  restrictions  on  any  con¬ 
tractor  in  reliance  on  these  rules  in  the 
absence  of  a  specific  contractual  agree¬ 
ment  with  that  contractor.  This,  of 
course,  does  not  require  contract  awards 
in  circuixistances  that  demonstrate  a 
clear  conflict  of  interests  of  a  kind  spe¬ 
cifically  not  within  the  scope  of  the  rules. 
The  Military  Departments  and  other  De¬ 
partment  of  Defense  Agencies  will  main¬ 
tain  a  record  of  all  such  clauses  incor¬ 
porated  in  contracts  and  notices  in  solici¬ 
tations  for  a  period  of  time. 

§  1.113  NoncoIIusive  bids  and  proposals. 

(a)  In  order  to  promote  full  and  free 
competition  for  Government  contracts, 
the  following  certification  shall  be  in¬ 
cluded  in  all  (1)  invitations  for  bids  and 
(2)  requests  for  proposals  or  quotations 
(other  than  for  small  purchases  made  in 
accordance  with  Subpart  F,  Part  3  of  this 
chapter,  and  other  than  requests  for 
technical  proposals  in  connection  with 
two-step  formal  advertising)  involving 
fii-m  flxed-price  contracts  and  fixed-price 
contracts  with  escalation.  When  the 
soUcitation  authorizes  the  submission  of 
oral  offers  and  requires  that  such  offers 
be  confirmed  in  writing,  it  shall  require 
that  the  certification  be  included  with  or 
be  expressly  incorporated  by  reference  in 
and  thereby  made  a  part  of  the  confir¬ 
mation. 

Cbrtificate  op  Independent  Price  Deter* 
MiNATiON  (June  1964) 

(a)  By  submission  of  this  bid  or  proposal, 
each  bidder  or  offeror  certifies,  and  in  the 
case  of  a  Joint  bid  or  proposal,  each  party 
thereto  certifies  as  to  its  own  organization, 
that  In  connection  with  this  procurement: 

(1)  The  prices  in  this  bid  or  proposal  have 
been  arrived  at  independently,  without  con¬ 
sultation,  communication,  or  agreement,  for 
the  purpose  of  restricting  competition,  as  to 
any  matter  relating  to  such  prices  with  any 
other  bidder  or  offeror  or  with  any  compet- 
tor; 

(2)  unless  otherwise  required  by  law,  the 
prices  which  have  been  quoted  in  this  bid 
or  proposal  have  not  been  knowingly  dis¬ 
closed  by  the  bidder  ot  offeror  and  wiU  not 
knowingly  be  disclosed  by  the  bidder  or  of¬ 
feror  prior  to  opening.  In  the  case  of  a  bid, 
or  prior  to  award,  in  the  case  of  a  proposal, 
directly  or  indirectly  to  any  other  bidder  or 
offeror  or  to  any  competitw;  and 

(3)  no  attempt  has  been  made  or  will  be 
made  by  the  bidder  or  offeror  to  induce  any 
other  person  or  firm  to  submit  or  not  to  sub¬ 
mit  a  bid  or  proposal  for  the  purpose  of 
restricting  competition. 

(b)  Each  person  signing  this  bid  or  pro- 
)x>6al  certifies  that: 

(1)  He  is  the  person  in  the  bidder’s  or 
offeror’s  organization  responsible  within  that 
organization  for  the  decision  as  to  the  prices 
being  bid  or  offered  herein  and  that  he  has 
not  participated,  and  wUl  not  participate.  In 
any  action  contrary  to  (a)(1)  through  (a) 
(3)  above;  at 

(2)  (a)  He  is  not  the  person  In  the  bid¬ 
der’s  or  offeror’s  organization,  responsible 
within  that  organization  for  the  decision  as 
to  the  prices  being  bid  or  offered  herein  but 
that  he  has  been  authorized  in  writing  to 
act  as  agent  for  the  persons  responsible  for 
such  decision  In  certifying  that  such  persons 
have  not  participated,  and  wUl  not  partici¬ 
pate,  in  any  action  contrary  to  (a)(1) 
through  (a)  (3)  above,  and  as  their  agent 
does  hereby  so  certify;  and  (b)  he  has  not 
participated,  and  wlU  not  participate,  in 
any  action  contrary  to  (a)  (1)  through  (a)  (3) 
abov6. 


(c)  This  certification  is  not  applicable  to 
a  foreign  bidder  or  offeror  submitting  a  bid 
or  proposal  for  a  contract  which  requires 
perfcamance  or  delivery  outside  the  United 
States,  its  possessions,  and  Puerto  Rico. 

(d)  A  bid  or  proposal  wlU  not  be  con¬ 
sidered  for  award  where  (a)(1),  (a)(3),  or 
(b)  above  has  been  deleted  or  modified. 
Where  (a)  (2)  above  has  been  deleted  or 
modified,  the  bid  or  proposal  will  not  be  con¬ 
sidered  for  award  unless  the  bidder  or  offeror 
furnishes  with  the  bid  or  proposal  a  signed 
statement  which  sets  forth  in  detail  the  clr- 
cumstances  of  the  disclosure  and  the  Secre¬ 
tary,  or  his  designee,  determines  that  such 
disclosure  was  not  made  lor  the  purpose  of 
restricting  competition. 

(b)  The  fact  that  a  Arm  (1)  has  pub¬ 
lished  price  lists,  rates,  or  tariffs  cover¬ 
ing  items  being  procured  by  the  Govern¬ 
ment,  (2)  has  informed  prospective  cus¬ 
tomers  of  proixeed  or  pending  publica¬ 
tion  of  new  or  revised  price  lists  for  such 
items,  or  (3)  has  sold  the  same  items  to 
commercial  customers  at  the  same  prices 
being  offered  the  Government  does  not 
constitute,  without  more,  a  disclosure 
within  the  meaning  of  paragraph  (a)  (2) 
of  the  Certificate. 

(c)  It  is  not  required  that  a  separate 
written  authorization  be  given  to  the 
signer  of  the  bid  or  proposal  for  each 
procurement  involved  where  the  signer 
makes  the  certification  provided  in  para¬ 
graph  (b)  (2)  of  the  Certificate,  provided 
that  with  respect  to  any  blanket  author¬ 
ization  given,  (1)  the  procurement  to 
which  the  Certificate  applies  is  clearly 
within  the  scope  of  such  authorization, 
and  (2)  the  person  giving  such  author¬ 
ization  is  the  person  responsible  within 
the  bidder’s  or  offeror’s  organization  for 
the  decision  as  to  the  prices  being  bid 
or  offered  at  the  time  the  Certificate  is 
made  in  a  particular  procurement. 

(d)  After  the  execution  of  an  initial 
certificate  and  the  award  of  a  contract  in 
connection  therewith,  the  contractor 
need  not  submit  additional  certificates  in 
connection  with  proposals  submitted  on 
“work  orders”  or  similar  ordering  instru¬ 
ments  issued  pursuant  to  the  terms  of 
that  contract,  where  the  Government’s 
requirements  cannot  be  met  from  an¬ 
other  source. 

(e)  ’The  authority  to  make  the  deter¬ 
mination  described  in  paragraph  (d)  of 
the  above  certification  shall  not  be  dele¬ 
gated  to  an  official  below  the  level  of 
the  head  of  a  prociulng  activity, 

(f)  When  a  certification  is  suspected 
of  being  false  or  there  is  indication  of 
collusion,  the  matter  shall  be  processed  in 
accordance  with  §  1.111.  For  rejection 
of  bids  which  are  suspected  of  being  col¬ 
lusive  and  for  the  negotiation  of  pro¬ 
curements  subsequent  to  such  rejection, 
see  §§  2.404-1  (b)(7)  and  3.215  of  this 
chapter. 

§  1.201—5  Department  and  Military  De¬ 
partment. 

Department  and  Military  Depart¬ 
ment  include  the  Department  of  the 
Army,  the  Department  of  the  Navy,  the 
Department  of  the  Air  Force,  the  De¬ 
fense  Supply  Agency,  the  Defense  Com¬ 
munications  Agency,  and  the  Defense 
Atomic  Support  Agency. 
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§  1^01—14  Procuring  activity. 

Procuring  activity  includes,  for  the 
Army:  U.S.  Army  Materiel  Command 
and  its  subordinate  Commands;  U.S. 
Continental  Army  Coiximand  and  the 
Zone  of  Interior  Armies;  U.S.  Army, 
Alaska;  U.S.  Forces,  Southern  Com¬ 
mand;  U.S.  Army  Communications  Zone, 
Europe;  U.S.  Army,  Hawaii;  U.S.  Anny, 
Japan;  Military  District  of  Washington, 
U.S.  Army;  National  Guard  Bureau; 
Office  of  the  Chief  of  Engineers;  Stra¬ 
tegic  Communications  Command;  Office 
of  the  Chief  of  Support  Services;  Office 
of  the  Surgeon  General;  and  U.S.  Army 
Security  Agency;  for  the  Navy:  each 
Bureau,  the  Office  of  Naval  Research,  the 
Navy  Aviation  Supply  Office,  the  Military 
Sea  Transportation  Service,  and  the 
United  States  Marine  Corps;  for  the  Air 
Force:  the  Air  Force  Logistics  Command 
and  the  Air  Force  Systems  Command; 
for  the  Defense  Supply  Agencyj  the  De¬ 
fense  Supply  Centers  and  the  Defense 
Traffic  Management  Service;  for  the  De¬ 
fense  Communications  Agency :  The 
Headquarters,  Defense  Communications 
Agency,  and  the  Defense  Commercial 
Communications  Office;  for  the  Defense 
At<Mnic  Support  Agency:  Headquarters, 
Defense  Atomic  Support  Agency.  It  also 
includes  any  other  procuring  activity 
hereafter  established.  The  number  and 
designation  of  particular  procuring  ac¬ 
tivities  of  any  Military  Department  may 
be  changed  by  directive  of  the  Secretary. 

§  1.201—15  Secretary. 

“Secretary”  means  the  Secretary,  the 
Under  Secretary,  or  any  Assistant  Secre¬ 
tary  of  any  Military  Department.  Secre¬ 
tary  shall  also  include  the  Director  and 
Deputy  Director  of  the  Defense  Supply 
Agency,  the  Director  of  the  Defense  Com¬ 
munications  Agency,  and  the  Director, 
Defense  Atomic  Support  Agency,  except 
to  the  extent  that  any  law  or  executive 
order  limits  the  exercise  of  authority  to 
persons  at  the  Secretarial  level.  In  the 
latter  situation,  such  authority  shall  be 
exercised  by  the  Assistant  Secretary  of 
Defense  (Installations  and  Logistics.). 

§  1.201—21  Construction. 

See  §  18.101-1  of  this  chapter. 

3.  Sections  1.308(d).  1.310(a),  1.506, 
and  1.506-1  are  revised;  new  §  1.506-2  is 
added;  §§  1.507,  1.507-1,  and  1.507-2  are 
revised;  and  new  §  1.507-3  is  added,  as 
follows: 

§  1.308  Records  of  contract  actions. 

*  *  •  •  • 

(d)  This  section  does  not  apply  in  the 
case  of  small  purchases  (see  §  3.604  of 
this  chapter) . 

§  1.310  Liquidated  damages. 

(a)  This  section  applies  to  procure¬ 
ment  by  formal  advertising  and  pro¬ 
curement  by  negotiation.  Liquidated 
damages  provisions  normally  will  not  be 
utilized  but  may  be  used  where  both  (1) 
the  time  of  delivery  or  performance  is 
such  an  important  factor  in  the  award 
of  the  contract  that  the  Government  may 
reasonably  expect  to  suffer  damages  if 
the  delivery  or  performance  is  delinquent, 
and  (2)  the  extent  or  amount  of  such 
damages  would  be  difficult  or  impossible 


of  ascertairunent  or  proof.  Where  a 
liquidated  damages  provision  is  to  be  used 
in  a  supply  or  service  contract,  insert  the 
provision  set  forth  in  S  7.105-5  of  this 
chapter  in  accordance  with  the  instruc¬ 
tions  thereof.  Liquidated  damages  pro¬ 
visions  for  construction  contracts  are 
covered  by  §§  18.113,  7.603-39  and  8.709 
of  this  chapter. 

«  «  «  *  * 

§  1.506  Representation  and  agreement 
required  from  prospective  con¬ 
tractors. 

§  1.506—1  General. 

Except  as  provided  in  §  1.507-3,  each 
Department  shall  inquire  of  and  secure 
a  written  representation  from  prospec¬ 
tive  contractors  as  to  whether  they  have 
employed  or  retained  any  company  or 
person  (other  than  a  full-time  employee 
working  solely  for  the  prospective  con¬ 
tractor)  to  solicit  or  secure  the  contract, 
and  shall  secure  a  written  agreement  to 
furnish  information  relating  thereto  as 
required  by  the  contracting  officer. 
Where  an  invitation  for  bids  is  issued, 
this  inquiry  shall  be  made  (and  written 
representation  and  agreement  secured) 
by  requiring  the  bidder  (or  contractor) 
to  check  the  appropriate  box  in  the  fol¬ 
lowing  statement  to  be  included  in  the 
invitation  or  bid  form: 

Bidder  represents:  (a)  That  he  □  has, 
□  has  not,  employed  or  retained  any  com¬ 
pany  or  person  (other  than  a  fuU-time  bona 
hde  employee  working  solely  for  the  bidder) 
to  solicit  or  secure  this  contract,  and  (b)  that 
he  □  has,  □  has  not,  paid  or  agreed  to  pay 
to  any  company  or  person  (other  than  a 
full-time  bona  fide  employee  working  solely 
for  the  bidder)  any  fee,  commission,  per¬ 
centage  or  brokerage  fee,  contingent  upon 
or  resulting  from  the  award  of  this  contract, 
and  agrees  to  furnish  Information  relating 
to  (a)  and  (b)  above  as  requested  by  the 
Contracting  Officer.  (For  interpretation  of 
the  representation,  including  the  term  “bona 
fide  employee,”  see  Code  of  Federal  Regula¬ 
tions,  Title  44,  Part  150).  (November  1958.) 

In  negotiated  procurements,  the  above 
representation  shall  be  modified  by  sub¬ 
stituting  the  word  “offerer”  for  “bidder”. 

§  1.506—2  Interpretation  of  the  repre¬ 
sentation. 

(a)  For  the  purpose  of  the  representa¬ 
tion  and  agreement  required  from  the 
prospective  contractor,  as  described  in 
§  1.506-1,  the  definition  of  “bona  fide 
employee”  is  as  specified  in  §  1.503-3. 

(b)  The  fact  that  the  prospective  con¬ 
tractor  retains  a  person  who  does  not 
devote  his  full  time  solely  to  the  pros¬ 
pective  contractor  does  not  necessarily 
mean  that  the  relationship  involved  is  in 
violation  of  the  covenant  against  con¬ 
tingent  fees  or  that  there  is  any  stigma 
attached  to  the  contractor-agent  rela¬ 
tionship.  It  does  mean,  however,  that 
the  prospective  contractor  must  fill  out 
the  representation  in  the  affirmative  and, 
as  required,  furnish  information  with 
respect  to  such  employment  or  retainer. 

(c)  If  the  representation  would  other¬ 
wise  be  answered  in  the  affirmative  the 
fact  that  the  person  employed  or  retained 
by  the  bidder  or  offerer  or  contractor  is 
an  attorney,  or  a  public  relations  con¬ 
sultant,  or  has  any  other  special  or  pro¬ 
fessional  title,  does  not  permit  answering 
in  the  negative. 


§  1.507  Use  of  Contractor's  Statement 
of  Contingent  or  Other  Fees  (Stand¬ 
ard  Form  119). 

§  1.507-1  General. 

Except  as  provided  in  §  1.507-3,  Con¬ 
tractor’s  Statement  of  Contingent  or 
Other  Fees  (Standard  Form  119)  shall  be 
used  without  deviation  whenever  either 
part  of  the  inquiry  provided  for  by 
§  1.506-1  is  answered  in  the  affirmative. 
The  form  shall  also  be  used  without  devi¬ 
ation  in  any  other  case  where  a  Depart¬ 
ment  desires  to  obtain  such  Information. 
When  further  information  is  required,  it 
may  be  obtained  in  any  appropriate  man¬ 
ner.  Normally,  submission  of  the  form 
shall  be  required  only  of  successful  bid¬ 
ders  and  offerers,  and  contractors. 

§  1.507—2  Statement  in  lieu  of  form. 

Except  as  provided  in  §  1.507-3,  every 
solicitation  shall  contain  the  following: 

If  the  bidder  or  offeror,  by  checking  the 
appropriate  box  provided  therefor,  has  repre¬ 
sented  that  he  has  employed  or  retained  a 
company  or  person  (other  than  a  full-time 
bona  fide  employee  working  solely  for  the 
bidder  or  offeror)  to  solicit  or  secure  this 
contract,  or  that  he  has  paid  or  agreed  to 
pay  any  fee,  commission,  percentage  or 
brokerage  fee  to  any  company  or  person  con¬ 
tingent  upon  or  resulting  from  the  award  of 
this  contract,  he  shall  furnish.  In  duplicate, 
a  complete  Standard  Form  119  (Contractor’s 
Statement  of  Contingent  or  Other  Fees) .  If 
bidder  or  offeror  has  previously  furnished  a 
completed  Standard  Form  119  to  the  office 
issuing  this  solicitation  he  may  accompany 
his  bid  or  offer  with  a  signed  statement,  (1) 
indicating  when  such  completed  form  was 
previously  furnished,  (11)  identifying  By 
number  the  previous  solicitation  or  contract, 
if  any.  In  connection  with  which  such  form 
was  submitted,  and  (lii)  representing  that 
the  statement  in  such  form  is  applicable  to 
this  bid  or  offer. 

§  1 .507—3  Exceptions. 

The  inquiry  and  agreement  specified  in 
§  1.506  need  not  be  made  and  submission 
of  Standard  Form  119  need  not  be  re¬ 
quested  in  connection  with  the  following: 

(a)  Any  advertised  contract  in  which 
the  aggregate  amount  involved  does  not 
exceed  $25,000; 

(b)  Any  negotiated  contract  in  which 
the  aggregate  amount  involved  does  not 
exceed  $5,000; 

(c)  Any  negotiated  contract  for 
perishable  subsistence  supplies  in  which 
the  aggregate  amount  involved  does  hot 
exceed  $25,000; 

(d)  Any  contract  for  services  which 
are  required  to  be  performed  by  an  indi¬ 
vidual  contractor  in  person  under  Gov¬ 
ernment  supervision  and  paid  for  on  a 
time  basis; 

(e)  Any  contract  for  public  utility 
services  finished  by  a  public  utility 
company  where  the  utility  company's 
rates  for  the  services  furnished  are  sub¬ 
ject  to  regulation  by  Federal,  State,  or 
other  regulatory  body  and  the  public 
utility  company  Is  the  sole  source  of 
supply; 

(f)  Contracts  to  be  made  in  foreign 
countries;  and 

(g)  Any  other  contracts,  individually 
or  by  class,  designated  by  the  Secretary. 
(Reports  of  any  such  exceptions  shall  be 
filed  promptly  with  the  Administrator 
of  General  Services.) 
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4.  Sections  1.508,  1.508-1,  and  1.508-2 
are  revised;  new  9§  1.508-3  and  1.508—4 
are  added;  and  §  1.509  is  revised,  as  fol¬ 
lows: 

§  1.508  Enforcement. 

§  1.508-1  General. 

Each  Department  shall  take  the  neces¬ 
sary  steps  to  assure  that  the  indicated 
proposed  contractor  has  furnished  a  rep¬ 
resentation  (negative  or  affirmative)  and 
agreement  described  in  §  1.506-1. 

(a)  If  the  indicated  proposed  con¬ 
tractor  makes  such  representation  in  the 
negative,  such  representation  may  be 
accepted  and  award  made  or  offer 
accepted. 

(b)  If  the  indicated  proposed  con¬ 
tractor  make  such  representation  in  the 
affirmative,  a  completed  Standard  Form 
119,  in  duplicate,  shall  be  requested  from 
him.  In  the  case  of  formal  advertising, 
the  making  of  an  award  in  accordance 
with  established  procedure  of  the  De¬ 
partment  concerned  need  not  be  de¬ 
layed  pending  receipt  of  the  form.  In 
the  case  of  negotiation,  if  the  proposed 
contractor  makes  such  representation 
in  the  affirmative,  he  shall  be  required  to 
file  a  completed  Standard  Form  119,  or 
the  statement  in  lieu  of  the  form,  prior 
to  acceptance  of  the  offer  or  execution 
of  the  contract,  unless  the  head  of  the 
procuring  activity  or  his  designee  con¬ 
siders  that  the  interest  of  the  Govern¬ 
ment  w’ill  be  prejudiced  by  the  suspen¬ 
sion  of  negotiations  pending  receipt  and 
consideration  of  an  executed  Standard 
Form  119. 

(c)  If  the  indicated  proposed  con¬ 
tractor  fails  to  furnish  the  representa¬ 
tion  and  agreement  as  set  forth  in 
§  1.506-1,  such  failure  shall  be  considered 
a  minor  informality  and,  prior  to  award, 
he  shall  be  afforded  a  further  oppor¬ 
tunity  to  furnish  such  representation 
and  agreement.  A  refusal  or  failure  to 
furnish  the  representation  and  agree¬ 
ment  after  such  opportunity  has  been 
afforded  shall  require  rejection  of  the 
bid  or  offeror. 

§  1.508—2  Failure  or  refuj^ul  to  furnii.li 
Standard  Form  119. 

If  the  successful  bidder  or  offeror  or 
the  contractor,  upon  request,  refuses  or 
fails  to  furnish  a  completed  Standard 
Form  119,  or  a  statement  in  lieu  thereof, 
as  provided  in  9  1.507-2  the  head  of  the 
procuring  activity  or  his  designee  shall 
take  one  or  more  of  the  following  actions, 
or  other  action,  as  may  l^e  appropriate; 

(a)  If  an  award  has  not  b^n  made 
or  bid  or  offer  has  not  been  accepted,  de¬ 
termine  whether  the  bid  or  offer  should 
be  rejected; 

(b)  If  the  contract  has  been  awarded 
or  bid  or  (^er  accepted,  determine  what 
action  shall  be  taken,  such  as  making 
an  independent  investigation  or  consid¬ 
ering  the  eligibility  of  the  contractor  as 
a  future  contractor. 

§  1.508—3  Misrepresentations  or  viola¬ 
tions  of  the  covenant  against  con¬ 
tingent  fees. 

In  case  of  misrepresentation  concern¬ 
ing  contingent  fees,  or  violation  or  breach 
of  the  covenant  against  contingent  fees, 
or  some  other  relevant  impr(H>riety.  the 
head  of  the  procuring  a^ivity  or  his 


designee  shall  take  one  or  more  of  the 
following  actions,  or  other  action,  as  may 
be  ai^ropriate: 

(a)  If  an  award  has  not  been  made  or 
bid  or  offer  has  not  been  accepted,  de¬ 
termine  whether  the  bid  or  offer  should 
be  rejected; 

(b)  If  an  award  has  been  made  or  bid 
or  offer  has  been  accepted,  take  action 
to  enforce  the  covenant  in  accordance 
with  its  terms;  i.e.,  as  the  best  interest 
of  the  Government  may  appear,  annul 
the  contract  without  liability  or  recover 
the  amount  of  the  fee  involved; 

(c)  Consider  the  bidder’s  or  offeror’s 
future  eligibility  as  a  contractor;  or 

(d)  Consider  referring  the  case  to  the 
Department  of  Justice. 

§  1.508 — 1  Reports. 

A  report  shall  be  made  in  accordance 
with  §  1.608  when  the  head  of  the  pro¬ 
curing  activity  or  his  designee  recom¬ 
mends  referral  to  the  Department  of 
Justice  imder  §  1.508-3(d). 

§  1.509  Preservation  of  records. 

(a)  Each  Department  shall  preserve 
as  a  permanent  record  for  enforcement 
or  report  purposes  the  original  executed 
copy  of  any  representation  and  com¬ 
pleted  Standard  Form  119,  or  statement 
in  lieu  of  form,  together  with  a  record  of 
any  other  pertinent  data,  including  data 
as  to  action  taken.  There  shall  be  no 
regular  retirement  of  any  Standard 
Form  119  maintained  in  this  record  by 
any  procuring  activity.  However,  in 
any  case  where  the  receipt  of  a  new 
Standard  Form  119  makes  previously  re¬ 
ceived  information  obsolete,  the  obso¬ 
lete  information  may  be  destroyed. 

(b)  The  second  copy  of  Standard 
Form  119,  or  statement  in  lieu  of  form, 
shall  be  filed  with  and  shall  remain  a 
part  of  the  contract  file. 

5.  Sections  1.600,  1.601,  1.601-1, 

1.601-2,  1.601-3,  and  1.601-4  are  revised; 
new  §§  1.601-5  and  1.601-6  are  added; 
and  §  1.602  is  revoked,  as  follows: 

§  1.600  Scope  of  subpart. 

(a)  This  subpart  prescribes  policies 
and  procedures  relating  to  the  debar¬ 
ment  and  suspension  of  bidders,  offerors, 
and  contractors,  and  Ineligibility  of  bid¬ 
ders  and  offerors  under  section  1(a)  of 
the  Walsh-Healey  Public  Contracts  Act 
(41U.S.C.  35(a)). 

(b)  For  the  purpose  of  this  subpart, 
the  authorized  representatives  of  the 
Secretaries  are : 

(1)  In  the  Army — an  Assistant  Judge 
Advocate  General ; 

(2)  In  the  Navy — the  Cffilef  of  Naval 
Material; 

(3)  In  the  Air  Force — ^the  Deputy 
Chief  of  Staff,  Systems  and  Logistics; 

(4)  In  the  Defense  Supply  Agency— 
the  Counsel;  and 

(5)  In  the  Defense  Communications 
Agency — the  Counsel. 

§  1.601  Establishment  and  maintenance 
of  records  and  lists  of  firms  or  in¬ 
dividuals  debarred,  ineligible  or  sus¬ 
pended. 

§  1.601—1  General. 

Each  Department  shall  maintain  a 
record  of  firms  and  individuals  which 


it  has  debarred  or  suspended,  to  whcnn 
contract  awards  of  any  character,  in¬ 
cluding  sales,  will  not  be  made,  and  frun 
whom  bids  or  proposals  will  not  be  solic¬ 
ited  as  provided  in  this  subpart, 

§  1.601—2  Information  contained  ui 
Departmental  records. 

Each  Departmental  record  shall  show 
as  a  minimiun  the  following  information: 

(a)  Names  and  addresses  of  those 
firms  or  individuals  debarred,  ineligible, 
or  suspended  (names  will  be  set  forth  in 
alphabetical  order  with  appropriate  cross 
reference  where  more  than  one  name  is 
involved  in  a  single  action) ; 

(b)  Basis  of  authority  for  each  action; 

(c)  Extent  of  restrictions  imposed; 
and 

(d)  Termination  date  for  each  de¬ 
barred  listing. 

§  1.601—3  Joint  Consolidated  List. 

The  Department  of  the  Army  is  re¬ 
sponsible  for  the  issuance  of  a  Joint  Con¬ 
solidated  list  (DA  Circular  715-1; 
NAVEXOS  P-1205;  AF  Letter  No.  70-23; 
DSA  Regulation  4105.3;  DCAI  5104.5)  of 
firms  and  individuals  declared,  ineligible 
or  suspended  under  9  1.603.  The  Joint 
Consolidated  List  containing  the  infor¬ 
mation  set  forth  in  9  1.601-2,  shall  be 
furnished  to  the  Assistant  Judge  Advo¬ 
cate  General  of  the  Army  not  later  than 
the  third  day  of  each  month  by  the  au¬ 
thorized  representative  of  the  Secretary 
concerned.  Each  DeE>artment  shall  be 
responsible  for  deterrnining  the  number 
of  copies  of  the  Joint  Consolidated  list 
required  and  for  distributing  the  list 
within  the  Department.  The  Depart¬ 
ment  of  the  Army  will  furnish  copies  to 
the  Assistant  Secretary  of  Defense  (In¬ 
stallations  and  Logistics). 

§  1.601—4  Protection  of  lists  and  records. 

The  lists  and  records  relating  thereto 
shall  be  protected  to  prevent  inspection 
of  the  contents  by  personnel  who  are  not 
required  to  have  access  to  such  informa¬ 
tion.  The  lists,  reports  made  pursuant 
to  9  1.608,  and  all  related  internal  cor¬ 
respondence  shall  be  marked  “For  Offi¬ 
cial  Use  Only’’  unless  the  information 
warrants  a  security  classification. 

§  1.601—5  Limitation. 

No  firm  or  individual  will  be  listed  on 
a  consolidated  list  for  causes  or  under 
conditions  other  than  those  set  forth  in 
this  subpart. 

§  1.601—6  Inquiries  from  debarred,  in¬ 
eligible,  or  suspended  individuals 
and  firms. 

(a)  Debarred  and  suspended  firms 
and  individuals.  All  Inquiries  relating 
to  deban'ed  or  suspended  firms  and  in¬ 
dividuals  shall  be  referred  or  forwarded 
to  the  authorized  representative  of  the 
Secretary  concerned. 

(b)  Ineligible  or  disqualified  firms  or 
individuals.  Inquiries  from  contractors 
or  individuals  listed  as  ineligible  or  dis¬ 
qualified  by  the  Comptroller  General  and 
the '  Department  of  Labor  under  the 
Walsh-^aley  or  Davis-Bacon  Acts  shall 
be  answered  by  indicating  the  nature  of 
the  prohibition,  as  shown  on  the  con¬ 
solidated  list,  and  requesting  that  the 
inquirer  communicate  with  the  Wage 
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and  Hour  and  Public  Contracts  Division, 
Department  of  Labor.  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
D.C.,  20210. 

g  1.602  Limitation.  [Revoked] 

6.  Sections  1.603,  1.604,  1.604-1,  1.604- 
2(a),  1.604-3,  1.605,  1.605-1,  and  1.605-3 
are  revised,  and  S  1.605-4  is  revoked,  as 
follows: 

g  1.603  Grounds  for  listing  and  treat* 
ment  to  be  accorded  listed  concerns. 

(a)  A  firm  or  individual  may  be  listed 
lor  any  of  several  reasons.  The  par¬ 
ticular  reason  for  listing,  determines  the 
consequences  thereof.  The  various 
types  of  listing  and  the  treatment  to  be 
accorded  each  type  are  set  forth  below: 

(1)  Type  A  includes  debarments  in 
any  of  the  following  categories: 

(1)  Those  listed  by  the  Comptroller 
General  pursuant  to  section  3  of  the 
Walsh-Healey  Public  Contracts  Act  (41 
U5.C.  37)  for  violating  the  requirements 
of  that  Act; 

(ii)  Those  listed  by  the  Comptroller 
General  pursuant  to  section  3  of  the 
Davis-Bacon  Act  (40  UB.C.  276a^2(a) 
for  violating  the  requirements  of  that 
Act;  and 

(iii)  Those  which  the  Secretary  con¬ 
cerned  or  his  authorized  representatives 
has  determined  to  debar  for  any  of  the 
causes  and  under  all  of  the  conditions  set 
forth  in  S  1.604. 

Contracts  shall  not  be  awarded  to,  nor 
bids  or  proposals  solicited  from,  nor  in¬ 
vitations  for  bids  or  requests  for  pro¬ 
posals  furnished  to,  concerns  which  are 
listed  as  Type  A  and  which  are  debarred 
because  of  Walsh-Healey  or  Davis-Bacon 
violations  (categories  (i)  and  (ii)  above). 
The  same  rules  apply  with  respect  to 
Type  A  listings  within  category  (iii) 
above,  imless  the  Secretary  concerned  or 
his  authorized  representative  determines 
it  to  be  in  the  interest  of  the  Government 
to  make  an  exception  for  a  particular 
procurement  action,  or  unless  the  listing 
indicates  that  the  debarment  is  not  to 
apply  to  sales  contracts  or  to  prociu'e- 
ment  contracts  (see  !  1.606). 

(2)  Type  B  Includes  concerns  which 
the  Secretary  of  Labor  has  determined 
to  be  ineligible  because  they  do  ncrt  quali¬ 
fy  as  “manufacturers”  or  “regular 
dealers”  within  the  meaning  of  section 
1(a)  of  the  Walsh-Healey  Public  Con¬ 
tracts  Act  (41  UB.C.  35(a) ) .  Under  that 
Act,  procurement  contracts  in  excess  of 
$10,000  shall  not  be  awarded  the  con¬ 
cerns  under  Type  B  listings  for  those 
materials,  articles,  or  equipment  with 
respect  to  which  the  concern  has  been 
found  to  be  ineligible.  However,  con¬ 
tracts  in  any  amount  may  be  awarded, 
and  bids  or  proposals  may  be  solicited, 
for  commodities  with  respect  to  which 
the  concern  has  not  been  declared  in¬ 
eligible,  In  connection  with  ineligibility 
under  the  Walsh-Healey  Act  (Type  B 
listing  only),  the  name  of  an  individual 
may  be  list^  as  affiliated  with  an  in¬ 
eligible  firm.  This  listing  is  intended 
only  to  prevent  such  individuals  from 
evading  Ineligibility  merely  by  changing 
their  business  names  and  addresses.  It 
does  not  prohibit  other  firms  in  which 
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such  individuals  have  an  interest,  and 
which  are  qualified  manufacturers  m:, 
regular  dealers  from  receiving  contracts ' 
subject  to  the  Walsh-Healey  Public  Con¬ 
tracts  Act. 

(3)  Type  C  includes  concerns  which 
the  appropriate  Secretary,  pursuant  to 
section  3(b)  of  the  Buy  American  Act 
(41  UB.C.  lOb(b)),  has  found  to  have 
failed  to  comply  with  the  “Buy  American 
Act”  clause  required  for  construction 
contracts  (see  §  6.205  of  this  chapter) . 
Contracts  for  the  construction,  alter¬ 
ation,  or  repair  of  public  buildings 
or  public  works  in  the  United  States 
or  elsewhere  shall  not  be  awarded  to 
concerns  imder  Type  C  listings  nor 
shall  bids  or  proposals  for  such  work 
be  solicited  from  such  concerns.  How¬ 
ever,  concerns  under  Type  C  listings 
may  be  awarded  contracts  and  may  be 
solicited  for  bids  or  proposals  for  other 
than  the  construction,  eJteration,  or  re¬ 
pair  of  public  buildings  or  public  works, 
unless  listed  under  Tjq)e  A. 

(4)  Type  D  includes  concerns  which 
have  been  suspended  under  the  condi¬ 
tions  set  forth  in  §  1.605.  Concerns  un¬ 
der  Typ>e  D  listings  shall  not  be  awarded 
contracts  or  solicited  for  bids  or  pro¬ 
posals,  except  where  the  Secretary  con¬ 
cerned  or  lUs  authorized  representative 
determines  it  to  be  in  the  best  interest  of 
the  Government  to  make  an  exception 
for  a  particular  procurement  or  where 
the  listing  indicates  that  the  suspension 
does  not  apply  to  sales  contracts  or  to 
procurement  contracts  (see  S  1.606). 

(5)  Type  E  includes  concerns  which 
have  been  reported  by  the  Secretary  of 
Labor  to  have  violated  labor  standards 
provisions  of  any  of  the  following  stat¬ 
utes:  Anti -Kickback  Act  (48  Stat.  948) 
as  amended  (40  U.S.C.  276c) ;  Contract 
Work  Hours  Standards  Act  (76  Stat.  357- 
360) ;  National  Housing  Act  (53  Stat. 
804)  as  amended  (12  UjS.C.  1703) ;  Hos¬ 
pital  Survey  and  Construction  Act  (60 
Stat.  1040) ;  Federal  Airport  Act  (60 
Stat.  170)  as  amended  (49  UH.C.  1101) ; 
Housing  Act  of  1949  (63  Stat.  413)  (42 
UB.C.  1441);  School  Survey  and  Con¬ 
struction  Act  of  1950  (64  Stat.  967)  (20 
U.S.C.  251) ;  Federal  Civil  Defense  Act  of 
1950  (64  Stat.  1245)  as  amended;  Defense 
Housing  and  Community  Facilities  and 
Services  Act  of  1951  (65  Stat.  293)  as 
amended  (42  UJS.C.  1591) ;  and  Area  Re¬ 
development  Act  of  1961  (75  Stat.  47). 
Concerns  under  Type  E  listings  shall  not 
be  awarded  contracts  which  are  subject 
to  any  of  the  foregoing  statutes. 

(6)  Type  F  includes  concerns  which 
have  been  debarred  by  the  appropriate 
Secretary  or  the  Executive  Vice  Chair¬ 
man  of  the  President’s  Committee  on 
Equal  Employment  Opportunity  for  non- 
compliamce  with  the  Equal  Opportimity 
clause.  Concerns  under  Type  F  listings 
may  not  be  awarded  contrau:ts  or  be  so¬ 
licited  for  bids. 

(b)  Administration  of  current  con¬ 
tracts  in  all  phases  may  be  continued, 
notwithstanding  the  listing  of  a  con¬ 
tractor,  unless  otherwise  directed  by  the 
Secretary  concerned  or  his  authorized 
representative.  However,  payment  of  an 
or  pau-t  of  funds  due  or  to  become  due 
may  be  withheld  when  such  action  is 


determined  to  be  in  the  best  interest  of 
the  Government  by  the  Secretary  con¬ 
cerned  or  his  authorized  representative. 

(c)  Where  a  listed  concern  is  proposed 
as  subcontractor,  the  contracting  officer 
should  decline  to  consent  to  subcontract¬ 
ing  with  such  concern  in  any  instance 
in  which  consent  is  required  of  the  Gov¬ 
ernment  before  the  subcontract  is  placed 
(see  §  7.203-8  of  this  chapter)  unless  the 
Secretary  or  his  authorized  representa¬ 
tive  determines  such  placement  to  be  in 
the  best  interest  of  the  Government. 

§  1.604  Administrative  debarment  of 
firms  or  individuals  (Type  A). 

The  Secretary  of  each  Department,  or 
his  authorized  representative  (see 
S  1.600(b) ) ,  except  as  limited  below,  is 
authorized  to  debar  in  the  public  interest 
a  firm  or  an  Individual  for  any  of  the 
causes  and  tmder  all  of  the  conditions  set 
forth  below.  Debarment  of  a  firm  or  in¬ 
dividual  shall  operate  to  debar  such  firm 
or  individual  throughout  the  Department 
of  Defense.  Placing  the  name  of  an  in¬ 
dividual  or  firm  on  the  consolidated  list 
will  be  for  the  purpose  of  protecting  the 
interest  of  the  Government  and  not  for 
punishment. 

§  1.604—1  Causes  for  debarment. 

The  following  are  causes  for  debar¬ 
ment: 

(a)  Conviction  by  or  a  Judgment  ob¬ 
tained  in  a  court  of  competent  jurisdic¬ 
tion  for — 

( 1 )  Commission  of  fraud  or  a  criminal 
offense  as  an  incident  to  obtaining,  at¬ 
tempting  to  obtain,  or  in  the  perform¬ 
ance  of  a  public  contract; 

(2)  Violation  of  the  Federal  antitrust 
statutes  arising  out  of  submission  of  bids 
or  proposals;  or 

(3)  Commission  of  embezzlement, 
theft,  forgery,  bribery,  falsification  or  de¬ 
struction  of  records,  receiving  stolen 
property,  or  any  other  offense  indicating 
a  lack  of  business  integrity  or  business 
honesty  which  seriously  and  directly  af¬ 
fects  the  question  of  present  responsi¬ 
bility  as  a  Government  contractor. 

If  the  conviction  or  judgment  is  reversed 
on  appeal,  the  debarment  shall  be  re¬ 
moved  upon  receipt  of  notification 
thereof.  The  foregoing  does  not  neces¬ 
sarily  require  that  a  firm  or  individual 
be  debarred.  TTie  decision  to  debar  is 
discretionary;  the  seriousness  of  the  of¬ 
fense  and  all  mitigating  factors  should 
be  considered  in  making  the  decision  to 
debar. 

(b)  CTlear  and  convincing  evidence  of 
violation  of  contract  provisions,  as  set 
forth  below,  when  the  violation  is  of  a 
character  so  serious  as  to  justify  debar¬ 
ment  action — 

(1)  Willful  failure  to  perform  in  ac¬ 
cordance  with  the  specifications  or  de¬ 
livery  requirements  in  a  contract  (in¬ 
cluding  violation  of  the  Buy  American 
Act  with  respect  to  other  than  construc¬ 
tion  contracts) ; 

(2)  A  history  of  failure  to  perform,  or 
of  tmsatisfactory  performance,  in  ac¬ 
cordance  with  the  terms  of  one  or  more 
contracts;  Provided,  That  such  failure 
or  imsatisfactory  performance  is  within 
a  reasonable  period  of  time  preceding  the 
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determination  to  debar.  (Failure  to  per¬ 
form  or  unsatisfactory  performance 
caused  by  acts  beyond  the  control  of  the 
contractor  shall  not  be  considered  as  a 
basis  for  debarment.) ; 

(3)  Violation  of  the  contractual  pro¬ 
vision  against  contingent  fees;  or 

(4)  Violation  of  the  Gratuities  clause, 
as  determined  by  the  Secretary  in  ac¬ 
cordance  with  the  provisions  of  the 
clause. 

(c)  For  other  cause  of  such  serious 
and  c(»npelling  natme,  affecting  respon¬ 
sibility  as  a  Government  contractor,  as 
may  be  determined  by  the  Secretary 
of  the  Department  concerned  to  justify 
debarment;  or 

(d)  Debarment  for  any  of  the  above 
causes  by  some  other  executive  agency 
of  the  Government.  (Such  debarment 
may  be  based  entirely  upon  the  record  of 
facts  obtained  by  the  original  debarring 
agency,  or  upon  a  combination  of  addi¬ 
tional  facts  with  the  record  of  facts  ob¬ 
tained  by  the  original  debarring  agency.) 

§  1.604—2  Period  and  scope  of  debar¬ 
ment. 

(a)  Period  of  debarment.  All  debar¬ 
ments  shall  be  for  a  reasonable  specified 
period  of  time,  commensurate  with  the 
seriousness  of  the  cause  therefor.  As  a 
general  rule,  a  period  of  debarment  shall 
not  exceed  three  years.  In  the  event 
debarment  is  preceded  by  suspension, 
consideration  shall  be  given  to  such 
period  of  suspension  in  determining  the 
period  of  debarment.  Prior  to  the  ex¬ 
piration  of  the  debarment  period,  the 
Department  or  Agency  which  imposed 
the  debarment  should  review  all  the  facts 
and  circumstances  relating  to  the  de¬ 
barment.  The  debarment  shall  be  re¬ 
moved  at  the  expiration  of  the  specified 
period  unless  it  is  determined  that  de¬ 
barment  for  an  additional  period  is  re¬ 
quired  in  order  to  protect  the  Govern¬ 
ment’s  interest.  However,  a  debarment 
shall  not  be  extended  for  an  additional 
p>eriod  solely  on  the  basis  of  the  facts 
and  circumstances  on  which  the  initial 
debarment  action  was  based.  When  de¬ 
barment  for  an  additional  period  is  con¬ 
sidered  necessary,  notice  of  the  proposed 
debarment  shall  furnished  to  the  indi¬ 
vidual  or  firm  concerned  in  accordance 
with  §  1.604-3.  nie  debarment  of  an 
individual  or  firm  may  be  modified  by  re¬ 
ducing  the  period  thereof  when  the 
circumstances  justify  such  action.  With 
respect  to  debarment  for  violation  of  the 
Equal  Opportunity  clause  (Tsrpe  P) ,  the 
debarment  shall  be  removed  prior  to  the 
expiration  of  the  debarment  period  by 
the  Secretary  who  im];x>sed  the  debar¬ 
ment  upon  receipt  of  satisfactory  evi¬ 
dence  that  corrective  action  has  been 
taken. 

»  •  •  *  • 

§  1.604—3  Notice  of  debarment. 

(a)(1)  The  firm  or  individual  and  its 
known  affiliates  concerned  shall  be  ftir- 
nished  with  a  written  notice  of  the  pro¬ 
posed  debarment,  stating  as  a  minimum: 

(i)  The  fact  that  debarment  is  being 
considered; 

(ii)  The  reasons  for  the  proposed  de¬ 
barment;  and 

(iii)  The  period  of  time  to  be  afforded 
to  present  information  for  consideration. 


(2)  Information  in  .opposition  to  a 
proposed  debarment  may  be  presented 
in  person,  in  writing,  or  through  repre¬ 
sentation.  The  period  of  time  to  be 
afforded  to  present  information  for  con¬ 
sideration  shall  be  limited  to  30  days  tui- 
less  the  subject  of  the  proposed  debar¬ 
ment  requests  additional  time.  When 
no  additional  time  is  requested,  the  de¬ 
barment  determination,  including  notice 
to  the  firm  or  individual  and  known  af¬ 
filiates  involved,  shall  be  completed 
within  90  days.  If  the  subject  of  the 
proposed  debarment  requests  additional 
time  to  present  information,  the  90-day 
period  shall  be  extended  commensu- 
rately.  When  no  suspension  is  in  effect 
under  §  1.605,  the  notice  of  proposed  de¬ 
barment  shall  state  that  no  contracts 
will  be  awarded  pending  the  debarment 
determination.  If  debarment  is  effected, 
the  firm  or  individual  shall  be  notified  in 
writing  within  10  days  after  determina¬ 
tion  of  debarment  has  been  made.  'This 
notice  shall: 

(i)  Reference  the  earlier  notice  of 
proposed  debarment; 

(ii)  Specify  the  reasons  for  debar¬ 
ment; 

(iii)  State  the  period  of  debarment,  in¬ 
cluding  effective  dates;  and 

(iv)  Advise  that  the  debarment  is  ef¬ 
fective  throughout  the  Department  of 
Defense. 

(3)  If,  following  the  notice  of  proposed 
debarment,  a  determination  is  made  that 
debarment  will  not  be  effected,  the  firm 
or  individual  shall  be  notified  in  writing 
accordingly. 

(b)  Copies  of  the  notice  of  debarment 
and  of  any  removals  from  debarment 
prior  to  termination  of  the  specified 
period  shall  be  furnished  to  the  General 
Services  Administration. 

§  1.605  Suspension  of  firm  or  indi¬ 
vidual. 

Suspension  of  a  contractor,  bidder  or 
offeror  is  a  drastic  action  which  must  be 
based  upon  adequate  evidence  rather 
than  mere  accusation.  In  assessing  ade¬ 
quate  evidence,  consideration  should  be 
^ven  to  how  much  credible  information 
is  available,  its  reasonableness  in  view  of 
surrounding  circumstances,  corrobora¬ 
tion  or  lack  thereof  as  to  important  al¬ 
legations,  and  inferences  which  may  be 
drawn  from  the  existence  or  absence  of 
affirmative  facts.  This  assessment 
should  include  an  examination  of  basic 
documents,  such  as  contracts,  inspection 
reports,  and  correspondence.  Placing 
the  name  of  an  individual  or  firm  on  the 
consolidated  list  will  be  for  the  purpose 
of  protecting  the  interest  of  the  Govern¬ 
ment  and  not  for  punishment.  Suspen¬ 
sion  is  an  administrative  determination 
which  may  be  modified  when  determined 
to  be  in  the  interest  of  the  Government. 

§  1.605—1  Causes  for  suspension. 

The  Secretary  or  his  authorized  repre¬ 
sentative  (see  §  1.600(b) )  may,  in  the  in¬ 
terest  of  the  Government,  suspend  a  firm 
or  individual: 

(a)  Susr>ected,  upon  adequate  evi¬ 
dence,  of — 

(1)  Commission  of  fraud  or  a  criminal 
offense  as  an  incident  to  obtaining,  at¬ 
tempting  to  obtain,  or  in  the  performance 
of  a  public  contract; 


(2)  Violation  of  the  Federal  antitrust 
statutes  arising  out  of  the  submission  of 
bids  and  proposals;  or 

(3)  Commission  of  embezzlement 
theft,  forgery,  bribery,  falsification  or 
destruction  of  records,  receiving  stolen 
property,  or  any  other  offense  indicating 
a  iMk  of  business  integrity  or  business 
honesty,  which  seriously  and  directly 
affects  the  question  of  present  respon¬ 
sibility  as  a  Goverrunent  contractor;  or 

(b)  For  other  cause  of  such  serious 
and  compelling  nature,  affecting  respon¬ 
sibility  as  a  Government  contractor,  as 
may  be  determined  by  the  Secreta^  of 
the  Department  concerned  to  justify 
suspension. 

Suspension  of  a  firm  or  individual  by  the 
Secretary  or  his  authorized  representa¬ 
tive  shall  operate  to  suspend  such  firm 
or  individual  throughout  the  Department 
of  Defense. 

§  1.605—3  Notice  of  ttuspension. 

The  firm  or  individual  concerned  shall 
be  furnished  a  written  notice  of  the  sus¬ 
pension  by  the  Secretary  concerned  or 
his  authorized  representative,  within  10 
days  after  the  effective  date  of  the  sus¬ 
pension.  The  notice  of  suspension  shall 
state  that: 

(a)  The  suspension  is  based  on  infor¬ 
mation  that  the  firm  or  individual  has 
committed  irregularities  of  a  serious  na¬ 
ture  in  business  dealings  with  the  Gov¬ 
ernment,  or  that  the  suspension  is  based 
on  irregularities  which  seriously  reflect 
on  the  propriety  of  further  dealings  of 
the  firm  or  individual  with  the  Govern¬ 
ment,  together  with  a  description  of  the 
nature  of  those  irregularities,  in  general 
terms,  without  disclosing  the  Govern¬ 
ment’s  evidence; 

(b)  The  suspension  is  for  a  temporary 
period  pending  the  completion  of  an  in¬ 
vestigation  and  such  legal  proceedings 
as  may  ensue; 

(c)  Bids  and  proposals  will  not  be 
solicited  from  the  firm  or  individual  and 
if  received  will  not  be  (Mnsidered,  and 
awards  of  contracts  may  not  be  made 
unless  it  is  determined  to  be  in  the  best 
interest  of  the  Government  by  the  Sec¬ 
retary  or  his  authorized  representative 
to  do  so;  and 

(d)  The  suspension  is  effective 
throughout  the  Department  of  Defense. 

In  case  of  inquiry  (see  S  1.601-6) ,  the  De¬ 
partment  shall  not  give  further  infor¬ 
mation  to  the  contractor  or  his  repre¬ 
sentatives  concerning  the  reasons  for 
suspension  beyond  that  stated  in  the 
notice  of  suspension  set  forth  above 
until  the  Department  of  Justice  has  been 
advised  of  the  inquiry.  If  the  Depart¬ 
ment  of  Justice  objects  to  the  release 
of  the  information  requested,  it  shall  be 
withheld  imtil  clearance  from  the  De¬ 
partment  of  Justice  has  been  obtained. 

§  1.605—4  Notice  of  suspension.  [Re¬ 
voked  ] 

7.  Sections  1.606  and  1.607  are  revised; 
and  new  §§  1.608,  1.608-1,  1.608-2,  and 
1.608-3  are  added,  to  read  as  follows: 

§  1.606  Limited  debarment  or  suspen¬ 
sion. 

Where  it  is  determined  to  debar  or 
suspend  a  concern  pursuant  to  §  1.604-1 
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or  S  1.605-1,  the  Secretary  or  his  author- 
representative  shall  decide  whether 
the  debarment  or  suspension  should  ex¬ 
tend  to  procurement  contracts  or  to  sales 
contracts,  or  both.  If  the  debarment  or 
suspension  is  limited  to  procurement 
contracts  or  to  sales  contracts,  the  list¬ 
ing  shoxild  so  Indicate. 

§  1.607  Interchange  of  debarment  in¬ 
formation. 

(a)  The  Gteneral  Services  Administra¬ 
tion  (see  GSA  Regulation  1-11-207.07) 
compiles  a  combined  list  of  debarments. 
Including  the  basis  therefor,  from  the 
notifications  of  debarments  furnished  by 
the  Military  Departments  and  executive 
agencies.  A  copy  of  the  list  is  distributed 
to  all  executive  agencies,  including  the 
Military  Departments.  This  list  is  for 
Information  only,  and  does  not  replace 
or  supplement  the  lists  maintained  by  the 
various  agencies. 

(b)  Each  Department  shall  notify  the 
General  Services  Administration  of  the 
name  and  address  of  its  central  office 
where  debarment  information  should  be 
sent. 

(c)  Each  Department  shall  check  the 
list  of  debarred  bidders  furnished  by  the 
General  Services  Administration  and 
consider  firms  or  individuals  listed  there¬ 
on  for  Inclusion  upon  their  own  lists,  in 
accordance  with  the  provisions  of  this 
Eubpart. 

(d)  The  General  Services  Administra¬ 
tion  has  agreed  to  furnish  to  the  Military 
Departments  upon  specific  request,  a 
copy  of  the  notice  reflecting  the  basis  for 
debarment  action  taken  by  another 
agency  for  causes  contained  in  §  1.604-1 
(subsection  207J05a  of  GSA  Regulation 
1-n)  or  under  the  Buy  American  Act. 
If  desired,  direct  inquiry  concerning  any 
debarment  case  may  be  made  to  the 
agency  which  originated  the  action. 

§  1.608  Reporting. 

§  1.608-1  Situations  ^here  reports  are 
required. 

A  report  incorporating  the  informa¬ 
tion  required  by  $  1.608-2  shall  be  pre¬ 
pared  when; 

(a)  A  contractor  has  committed,  or  is 
suspected  of  having  committed,  any  of 
the  acts  described  in  §S  1.604-1  and 
1.605-1; 

(b)  A  report  is  required  by  §  1.111-1 
(this  does  not  concern  reports  required 
to  be  submitted  to  the  Department  of 
Justice  on  identical  bids  under  Executive 
Order  10936,  dated  24  April  1961  (see 
§  1.114)); 

(c)  A  report  is  required  by  S  1.508-4 
(contingent  fees) ; 

(d)  A  report  is  required  by  §  8.206  of 
this  chapter  (termination  settlements) ; 

(e)  Buy  American  Act  violations  are 
suspected  (see  S  6.205  of  this  chapter) ; 
or 

(f)  An  individual  or  firm  is  suspected 
of  attempting  to  evade  the  prohibitions 
or  debarments  or  suspensions  imposed 
under  this  subchapter  by  changes  of 
address,  multiple  addresses,  formation  of 
new  companies,  or  by  other  devices. 

§  1.608—2  ContenU  of  reports. 

Each  report  prepared  pursuant  to 
!  1.608  shall  include  substantially  the 
following  information,  where  availedile: 


(a)  Name  and  address  of  the  bidder  or 
offeror,  contractor,  or  subcontractor; 

(b)  Names  of  the  principal  officers, 
partners,  owners,  or  managers; 

(c)  All  known  affiliates,  subsidiaries,  or 
parent  firms,  and  the  nature  of  the 
affiliation; 

(d)  Description  of  the  contract  or 
contracts  concerned,  including  the  con¬ 
tract  munber,  and  sdl  office  identifying 
numbers  or  s3mbols,  the  amount  of  each 
contract,  the  degree  of  completion,  the 
amount  paid  the  contractor  and  the 
amount  still  due,  and  the  percentage  of 
work  to  be  completed ; 

(e)  The  status  of  vouchers; 

(f)  Whether  the  contract  has  been 
assigned  pursuant  to  the  Assignment  of 
Claims  Act,  and  if  so  assigned,  the  name 
and  address  of  the  assignee  and  a  copy 
of  the  assignment; 

(g)  Whether  any  other  contracts  are 
outstanding  with  the  contractor  or  any 
of  his  affiliates,  and  if  so.  the  amount  of 
such  contracts,  whether  they  are  as¬ 
signed  pursuant  to  the  Assignment  of 
Claims  Act,  and  the  amounts  paid  or  due 
on  such  contracts; 

(h)  A  complete  summary  of  all  perti¬ 
nent  evidence; 

(i)  A  recommendation  as  to  the  ad¬ 
ministration  of  all  current  contracts 
with  a  full  explanation  of  the  reason  for 
such  recommendation,  or  if  no  recom¬ 
mendation  is  made,  the  reason  therefor; 

(j)  An  estimate  of  damages,  if  any, 
sustained  by  the  Government  as  a  result 
of  the  action  of  the  contractor,  including 
an  explanation  of  the  method  used  in 
making  the  estimate; 

(k)  The  comments  and  recommenda¬ 
tions  of  the  contracting  officer  and  of 
each  successive  echelon  as  to  (1) 
whether  the  contractor  should  be  sus¬ 
pended  or  debarred.  (2)  whether  any 
limitations  should  be  applied  to  such  ac¬ 
tion,  and  (3)  the  period  of  any  debar¬ 
ment;  and 

(l)  As  an  inclosure,  a  copy  of  the  con¬ 
tract  (or  contracts)  or  pertinent  excerpts 
therefrom,  appropriate  exhibits,  testi¬ 
mony  or  statements  of  witnesses,  copies 
of  assignments,  and  other  relevant  docu¬ 
mentation. 

§  1.608—3  Addresses  and  copies  of  re¬ 
ports. 

Reports  shall  be  submitted  in  three 
complete  copies,  including  inclosures,  to 
the  authorized  representatives  of  the 
Secretaries  concerned  (see  §  1.600(b)). 
Additional  copies  without  inclosures  may 
be  required  by  Departmental  procedures 
for  other  addressees. 

8.  Sections  1.609,  1.609-1,  1.609-2, 

1.609- 3,  and  1.609-4  are  revised;  new 
S  1.609-5  is  added;  and  S§  1.609-6, 

1.609- 7,  1.609-8,  1.609-9,  and  1.610  are 
revised,  as  follows: 

§  1.609  Procurement  outside  United 
States. 

§  1.609—1  General. 

The  foregoing  provisions  of  this  sub¬ 
part  shall  be  applied  by  overseas  com¬ 
manders  to  procurement  outside  the 
United  States  and  its  possessions,  when¬ 
ever  possible,  and  as  modified  by  the  fol¬ 
lowing  provisions,  with  due  considera¬ 


tion  to  laws  or  customs  of  the  foreign 
countries  concerned. 

§  1.609—2^  Responsibilities  and  area  cov¬ 
erage. 

The  Commander  in  Chief,  United 
States  European  Command  (CINCEUR) , 
the  Commander  in  Chief,  Pacific  (CINC- 
PAC)  and  the  Commander  in  Chief, 
Southern  Ck)mmand  (USCINCSO),  or 
the  Commanders  of  a  component  com¬ 
mand  which  each  of  these  unified  com¬ 
manders  may  designate,  shall  establish 
and  maintain  a  consolidated  list  of  off¬ 
shore  suppliers  to  whom  contracts  will 
not  be  awarded  and  from  whom  bids  or 
proposals  will  not  be  solicited.  The 
CINCTEUR  consolidated  list  will  include 
names  in  the  North  Atlantic  and  Medi¬ 
terranean  areas,  including  all  of  Europe. 
North  Africa,  and  the  Middle  East.  The 
CINCPAC  consolidated  list  will  include 
names  in  the  Far  East  and  Pacific  Ocean 
areas,  excluding  the  United  States  and  its 
possessions.  The  USCHNCSO  consoli¬ 
dated  list  will  include  names  in  Central 
and  South  America,  excluding  posses¬ 
sions.  All  other  overseas  commanders 
shall  utilize  and  contribute  to  such  list 
as  appropriate  to  their  geographical  lo¬ 
cation  or  areas  in  which  they  award  con¬ 
tracts.  Lists  shall  not  be  established  or 
maintained  except  as  provided  above. 

§  1.609—3  Information  contained  on 
oversea  lists. 

The  list  shall  show  as  a  minimum  the 
following  information: 

(a)  Names  and  addresses  of  those 
firms  or  individuals  to  whom  contracts 
shall  not  be  awarded  and  from  whom 
bids  or  proposals  shall  not  be  solicited. 
(Names  will  be  set  forth  alphabetically 
with  appropriate  cross  reference  where 
more  than  one  name  is  involved  in  a 
single  action  or  where  a  parent  firm  or 
individual  in  one  country  is  known  to 
control  subsidiaries,  branches,  or  agen¬ 
cies  in  the  same  or  other  cotmtries.) ; 

(b)  Basis  or  authority  for  each  SMstion; 

(c)  Extent  of  restrictions  imposed; 

(d)  Termination  date  for  each  de¬ 
barred  listing;  and 

(e)  Originating  activity,  component, 
or  agency. 

§  1.609—4  Protection  of  oversea  lists 
and  records. 

See  S  1.601-4. 

§  1.609—5  Maintenance  and  distribution 
of  lists. 

The  lists  shall  be  kept  current  by  is¬ 
suance  of  notices  of  additions  or  dele¬ 
tions  and  by  periodic  reprinting.  Copies 
of  the  lists  shall  be  distributed  to  con¬ 
tracting  officers  as  the  unified  com¬ 
manders  and  their  component  com¬ 
manders  direct.  CINCEUR,  CINCPAC, 
and  CINCSOUTH  shall  exchange  lists  di¬ 
rectly.  Copies  shall  also  be  furnished 
the  Assistant  Secretary  of  Defense  (In¬ 
stallations  and  Logistics),  the  Assistant 
Secretary  of  Defense  (International  Se¬ 
curity  Affairs) ,  and  the  authorized 
representative  of  the  Secretaries  (see 
S  1.600(b)). 

§  1.609-6  Basis  of  addition  of  firms 
and  individuals  to  lists. 

In  addition  to  the  names  of  offshore 
firms  or  individuals  which  may  be  in- 
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eluded  on  the  lists  as  falling  into  the 
categories  outlined  in  §  1.603,  the  names 
of  firms  or  individuals  abroad  shall  be 
included  on  the  list  in  the  following  addi- 
"tional  categories: 

(a)  Those  who  are  “designated  na¬ 
tionals”  imder  the  Foreign  Assets  Con¬ 
trol  Regulations; 

(b)  Those  found  by  the  Assistant  Sec¬ 
retary  of  Defense  (International  Security 
Affairs)  or  his  authorized  representative 
to  have  engaged  in  improper  East-West 
trade  activity; 

(c)  Those  found  by  the  Assistant  Sec¬ 
retary  of  Defense  (International  Se¬ 
curity  Affairs)  or  his  authorized  repre¬ 
sentative  to  be  ineligible  because  they 
do  not  meet  the  political  or  security 
criteria; 

(d)  Those  found  by  a  United  States 
Diplomatic  Mission  or  a  Country  Team 
(consisting  of  members  of  the  United 
States  Diplomatic  Mission  in  the  coimtry 
or  countries  in  which  the  firms  or  indi¬ 
viduals  are  located)  to  be  ineligible  be¬ 
cause  they  do  not  meet  the  labor-political 
criteria;  and 

(e)  Those  who  for  other  causes  of  a 
serious  and  compelling  nature  are  so  des¬ 
ignated  by  the  imified  commander. 

§  1.609—7  Treatment  to  be  accorded 
firms  or  individuals  in  debarred  or 
ineligible  status. 

The- provisions  of  §  1.603  shall  be  com¬ 
plied  with,  if  applicable.  In  addition, 
contracts  shall  not  be  awarded  to,  nor 
shall  bids  or  proposals  be  solicited  from 
or  furnished  to  firms  or  individuals 
abroad  which  come  within  the  categories 
in  §  1.609-6.  With  respect  to  §  1.609-6 
(a) ,  an  exception  may  be  made  only  by 
the  Secretary  of  the  Treasury.  With 
respect  to  5  1.609-6  (b),  (c),  and  (d), 
an  exception  may  be  made  by  the  As¬ 
sistant  Secretary  of  Defense  (Interna¬ 
tional  Security  Affairs)  or  his  authorized 
representative. 

§  1.609-8  Causes  and  conditions  for 
which  unified  commanders  may  place 
names  on  the  consolidated  list. 

CJINCEUR,  CINCPAC.  and  CINC- 
SOUTH,  or  their  designated  component 
commanders  are  authorized  to  place  on 
the  list  names  of  firms  or  individuals 
doing  business  within  the  areas  for  which 
they  are  responsible,  for  any  of  the 
causes  and  under  the  conditions  set  forth 
in  §§  1.609-6  and  1.609-7.  Oversea  com¬ 
manders  or  unified  commanders  overseas 
other  than  CINCEUR.  CITNCPAC,  and 
CINCSOUTH  are  similarly  authorized  to 
designate  firms  or  individuals  in  their 
command  areas  and  shall  promptly  noti¬ 
fy  (HNCEUR,  CINCTAC,  or  CINC¬ 
SOUTH,  as  appropriate,  of  such  action, 
furnishing  the  information  required  by 
§  1.609-3.  CINCEUR,  CINCPAC,  or 
(IffNCSOUTH  shall  add  the  names  to  hds 
consolidated  list.  The  listing  shall  op¬ 
erate  to  deny  contracts  to  such  firms  or 
individuals  throughout  the  Department 
of  Defense.  Unified  commanders  shall 
be  notified  of  the  action  based  on  causes 
and  under  conditions  set  forth  in 
§§  1.609-6  and  1.609-7  through  the  “Eco¬ 
nomic  Defense  List transmitted  by  the 
Department  of  Commerce  through  State 
Department  channels,  which  contains 
the  names  of  firms  and  individuals  af¬ 


fected  or  by  direct  communication  from 
the  Office  of  the  Assistant  Secretary  of 
Defense  (International  Security  Affairs) . 

§  1.609—9  Liaison  with  United  States 

diplomatic  missions. 

The  Chief  of  the  United  States  Diplo¬ 
matic  Mission,  or  such  attach^  or  other 
officer  as  he  directs,  in  the  country  where 
the  firm  or  individual  concerned  is  lo¬ 
cated,  shall  be  notified  of  actions  con¬ 
templated  under  the  foregoing  sections 
which  may  have  important  political  sig¬ 
nificance.  In  cases  of  contemplated 
action  against  a  branch  or  subsidiary 
firm  or  agency  in  one  or  more  countries, 
the  Chief  of  the  United  States  Diplo¬ 
matic  Mission  in  each  coimtry,  including 
that  in  which  the  parent  or  principal  is 
located,  will  be  notified. 

§  1.610  Use  of  lists. 

(a)  Due  to  the  length  of  the  lists,  the 
numerous  revisions,  and  the  distances  in¬ 
volved,  as  well  as  the  infrequent  con¬ 
tracting  by  offices  with  suppliers  outside 
their  respective  areas,  the  United  States, 
CINCEUR,  CINCPAC,  and  CINCSOUTH 
consolidated  lists  of  ineligible,  debarred, 
and  suspended  bidders  shall  not  be  dis¬ 
tributed  to  contracting  officers  outside 
the  area  covered  by  the  respective  lists. 
However,  no  contracts  shall  be  awarded 
by  contracting  officers  to  suppliers  with¬ 
out  ascertaining  that  the  names  of  the 
finns  or  individuals  involved  do  not  ap¬ 
pear  on  the  consolidated  list  for  the  geo¬ 
graphical  area  in  which  the  contractor 
is  located.  All  lists  shall  be  held  for 
reference  in  each  of  the  Departments, 
and  in  offices  designated  by  CINCEUR, 
CINCPAC,  and  CINCSOUTH,  and  shaU 
be  utilized  in  accordance  with  procedures 
established  by  them. 

(b)  When  a  contracting  officer  be¬ 
comes  aware  that  a  prospective  con¬ 
tractor  proposes  to  furnish  products  of 
a  concern  that  has  been  placed  on  an 
overseas  list  in  accordance  with  !  1.609-6 

(a)  ,  (c) ,  or  (e) ,  the  matter  shall  be  re¬ 
ferred  to  the  authorized  representatives 
of  the  Secretaries  concerned. 

9.  Sections  1.701-l(d),  1.703,  and 

1.704-3  (b)  (3)  are  revised  to  read  as  fol¬ 
lows: 

§  1.701—1  Small  business  concerns. 

*  •  *  •  * 

(d)  Service  industries.  For  services 
not  elsewhere  defined  in  this  part,  the 
average  annual  sales  or  receipts  of  the 
concern  and  its  affiliates  for  the  preced¬ 
ing  three  fiscal  years  must  not  exceed  $1 
million  ($1,250,000  if  located  in  Alaska). 
Any  concern  bidding  on  a  contract  for 
engineering  services,  naval  architectural 
services,  motion  picture  production  or 
motion  picture  services  is  classified  as 
small  if  its  average  annual  sales  or  re¬ 
ceipts  for  its  preceding  three  fiscal  years 
do  not  exceed  $5  million  ($6,250,000  if 
located  in  Alaska). 

•  •  •  *  • 

§  1.703  Determination  of  status  as  small 
business  concern. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  the  contracting  officer 
shall  accept  at  face  value  for  the  partic¬ 
ular  procurement  involved,  a  repre¬ 
sentation  by  the  bidder  or  offeror  that  it 


is  a  small  business  concern  (see  §  1.701- 

1). 

(b)  Representation  by  a  bidder  or  of¬ 
feror  that  it  is  a  small  business  concern 
shall  be  effective,  even  though  questioned 
in  accordance  with  the  terms  of  this 
paragraph,  unless  the  SBA,  in  response 
to  such  question  and  pursuant  to  the  pro¬ 
cedures  in  subparagraph  (3)  of  this 
paragraph,  determines  that  the  bidder 
or  offeror  in  question  is  not  a  small  busi¬ 
ness  concern.  The  controlling  point  in 
time  for  a  determination  concerning  the 
size  status  of  a  questioned  bidder  or  of¬ 
feror  shall  be  the  date  of  award,  except 
that  no  bidder  or  offeror  shall  be  eligible 
for  award  as  a  small  business  concern  un¬ 
less  he  has  in  good  faith  represented 
himself  as  small  business  prior  to  the 
opening  of  bids  or  closing  date  for  su^ 
mission  of  offers  (see  §  2.405(b)  of  this 
chapter  with  respect  to  minor  informali¬ 
ties  and  irregularities  in  bids) . 

(1)  Any  bidder  or  offeror  may,  prior  to 
award  of  a  contract  involving  small  busi¬ 
ness  set-asides,  question  the  small  busi¬ 
ness  status  of  any  apparently  successful 
bidder  or  offeror  by  sending  a  written 
protest  to  the  contracting  officer  respon¬ 
sible  for  the  particular  procurement. 
The  protest  shall  contain  the  basis  for 
the  protest  together  with  specific  de¬ 
tailed  evidence  supporting  Uie  Protes¬ 
tant’s  claim  that  such  bidder  or  offeror  is 
not  a  small  business.  Such  protest  must 
be  received  by  the  contracting  officer 
prior  to  the  close  of  business  on  the  5th 
working  day  after  bid  opening  date  or 
closing  date  for  the  receipt  of  proposals. 
A  protest  received  after  such  time  shall 
be  considered  timely,  if  In  the  case  of 
mailed  protests,  such  protest  is  sent  by 
registered  or  certified  mail  and  the  post¬ 
mark  thereon  indicates  that  the  protest 
would  have  been  delivered  within  this 
time  limit  but  for  delays  beyond  the  con¬ 
trol  of  the  Protestant  or,  in  the  case  of 
telegraphed  protests,  the  telegram  date 
and  time  line  indicates  that  the  protest 
would  have  been  delivered  within  this 
time  limit  but  for  delays  beyond  the  con¬ 
trol  of  the  Protestant.  A  protest  received 
after  award  of  a  contract,  even  though 
timely  will  not  be  considered  a  “protest” 
and  will  be  returned  to  the  sender  with 
an  explanation  of  why  it  could  not  be 
acted  upon.  Any  contracting  officer  who 
receives  a  timely  protest  shall  forward 
such  protest  record  to  the  Small  Business 
Administration  regional  office  serving  the 
area  in  which  the  protested  concern  is 
located.  The  Small  Business  Adminis¬ 
tration  will  promptly  notify  the  con¬ 
tracting  officer  of  the  date  of  its  receipt 
of  any  such  protest  and  will  advise  the 
questioned  bidder  or  offeror  that  his 
small  business  status  is  under  review. 

(2)  A  contracting  officer  may,  any  time 
prior  to  award,  question  the  small  busi¬ 
ness  status  of  the  apparently  successful 
bidder  or  offeror  by  sending  a  written 
notice  to  the  SBA  regional  office  of  the 
region  in  which  the  bidder  or  offeror  has 
his  principal  place  of  business.  Such 
notice  shall  contain  a  statement  of  the 
basis  for  the  question  together  'with 
available  supporting  facts.  SBA  will 
advise  the  bidder  or  offeror  in  question 
that  his  small  business  status  is  under 
review. 
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(3)  The  SBA  Regional  Director  will 
determine  the  small  business  status  of 
the  questioned  bidder  or  offeror  and 
notify  the  contracting  officer  and  the 
bidder  or  offeror  of  his  determination, 
and  award  may  be  made  on  the  basis  of 
that  determination.  Such  decision  is 
final  unless  appeal  in  accordance  with 
subparagraph  (4)  of  this  paragraph  and 
the  procuring  activity  is  notified  of  the 
appeal  prior  to  award.  If  an  award  was 
made  prior  to  the  time  the  contracting 
officer  receives  notice  of  the  appeal,  the 
contract  shall  be  presumed  to  be  valid 
and  any  determination  rendered  shall  be 
considered  in  future  procurements.  If 
the  SBA  Regional  Director’s  determina¬ 
tion  is  not  received  by  the  contracting 
officer  within  10  working  days  after 
SBA’s  receipt  of  the  protest  or  notice 
questioning  small  business  status,  it  shall 
be  presumed  that  the  questioned  bidder 
or  offeror  is  a  small  business  concern. 
Ihis  presumption  will  not  be  used  as  a 
basis  for  making  an  award  to  the  ques¬ 
tioned  bidder  or  offeror  without  first 
ascertaining  when  a  size  determination 
can  be  expected  from  SBA,  and  where 
practicable,  waiting  for  such  determina¬ 
tion,  unless  further  delay  in  award  would 
be  disadvantageous  to  the  Government. 
Pending  SBA  determination  or  expira¬ 
tion  of  the  10-day  period,  whichever  is 
earlier,  procurement  action  shall  be  sus¬ 
pended  provided  that  such  10-day  sus¬ 
pension  period  shall  not  apply  to  any 
urgent  procurement  action  which,  as  de¬ 
termined  by  the  contracting  officer,  must, 
in  order  to  protect  the  public  interest,  be 
awarded  without  delay  and  as  to  which 
he  inserts  in  the  contract  file  a  state¬ 
ment  signed  by  him  justifying  this 
determination. 

(4)  An  appeal  from  a  size  determina¬ 
tion  made  by  an  SBA  Regional  Director 
may  be  taken  before  the  close  of  business 
on  the  5th  working  day  after  the  receipt 
of  such  decision.  Uiiless  such  written 
notice  of  appeal  is  received  by  the  SBA 
Size  Appeals  Board,  Washington,  D.C., 
within  this  time  and  the  contracting  offi¬ 
cer  has  been  notified  of  such  appeal  prior 
to  award,  the  appellant  will  be  deemed  to 
have  waived  its  rights  of  appeal  insofar 
as  the  pending  procurement  is  concerned. 

(5)  The  deteiinination  of  the  appro¬ 
priate  classification  of  a  product  estab¬ 
lishing  the  small  business  definition  to  be 
used  in  a  specific  procurement  shall  be 
made  by  the  contracting  officer  and  his 
determination  shall  be  final  unless  ap¬ 
pealed  in  accordance  with  subparagraph 

(6)  of  this  paragraph. 

(6)  An  appeal  from  product  classifica¬ 
tion  determination  establishing  the  size 
definition  used  in  a  specific  procurement 
made  by  a  contracting  officer  may  be 
taken  not  less  than  10  days  before  bid 
opening  date  or  closing  date  for  submis¬ 
sion  of  proposals  where  in  the  bid  open¬ 
ing  or  closing  date  is  more  than  30  days 
after  the  issuance  of  the  IFB  or  RPP, 
or  not  less  than  5  working  days  before 
the  bid  opening  date  or  closing  date  for 
submission  of  proposals  in  cases  wherein 
the  bid  opening  date  or  closing  date  for 
submission  of  proposals  is  30  days  or  less 
after  the  issuance  of  an  IFB  or  an  RFP. 
Such  appeals  shall  be  directed  to  the  SBA 
Size  Appeals  Board,  Washington,  D.C. 


§  1.704—3  Small  business  speeialists. 
***** 

(b)  *  •  * 

(3 )  Prior  to  issuance  of  solicitations  or 
contract  modifications  for  additional 
supplies  or  services  in  excess  of  $2,500, 
he  shall  determine  that  small  business 
concerns  will  receive  adequate  considera¬ 
tion  including  initiation  of  set-asides 
§  1.706.  This  determination  may  be 
made  jointly  with  the  contracting  officer 
or  may  be  in  the  form  of  a  recommenda¬ 
tion  to  him.  Disagreements  between  the 
small  business  specialist  and  the  con¬ 
tracting  officer  shall  be  resolved  by  the 
appointing  authority  or  his  designee, 
whose  decision  shall  be  final.  (See 
§  1.706-3  as  to  resolution  of  disagree¬ 
ments  with  SBA  recommendations.  See 
§  1.308(b)  (4)  as  to  the  required  record 
of  contract  actions.) 

«  •  *  *  « 

10.  The  introductory  text  of  §  1.705-4 
(b)  is  revised:  the  introductory  text  of 
§  1.706-5(c)  is  revised;  and  the  introduc¬ 
tory  text  of  §  1.706-6 (c)  is  revised,  as 
follows: 

§  1.705—4  Certificates  of  competency. 

*  *  «  «  « 

(b)  If  a  bid  or  proposal  of  a  small  busi¬ 
ness  concern  is  to  be  rejected  solely  be¬ 
cause  the  contracting  officer  has  found 
the  concern  to  be  nonresponsible  as  to 
capacity  or  credit,  SBA  shall  be  notified 
of  the  circumstances.  If  a  partial  set- 
aside  is  involved  and  the  bid  of  a  small 
business  concern  on  the  unreserved  por¬ 
tion  is  to  be  rejected  for  lack  of  capacity 
or  credit  and  the  same  small  business 
concern  is  entitled  to  consideration  on 
the  reserved  portion  of  the  set-aside  if 
a  certificate  of  competency  is  issued  by 
the  SBA,  the  entire  quantity  of  the  pro¬ 
curement  (reserved  and  unreserved)  for 
which  that  small  business  concern  may 
be  entitled,  if  competent,  shall  be  re¬ 
ferred  to  SBA  and  the  referral  papers 
so  noted,  in  which  event  SBA  may  certify 
the  small  business  concern  for  the  maxi¬ 
mum  quantity  for  which  it  is  eligible 
imder  the  procurement.  The  award 
shall  be  withheld  until  SBA  action  con¬ 
cerning  issuance  of  a  certificate  of  com¬ 
petency  or  until  15  working  days  after 
SBA  is  so  notified,  whichever  is  earlier, 
subject  to  the  following : 

*  «  ♦  «  * 

§  1.706—5  Total  set-asides. 

***** 

(c)  In  procurements  involving  total 
set-asides  for  small  business,  each  in¬ 
vitation  for  bids  or  requests  for  proposals 
shall  contain  substantially  the  following 
notice.  The  applicable  size  standard 
shall  be  set  forth  in  the  Schedule. 

*  «  *  *  ♦ 

§  1.706—6  Partial  set-asides. 

***** 

(c)  In  advertised  procurements  in¬ 
volving  partial  set-asides  for  small  busi¬ 
ness,  each  invitation  for  bids  shall  con¬ 
tain  either  substantially  the  following 
notice  or  the  notice  set  forth  in  para¬ 
graph  (d)  of  this  section.  The  applicable 
size  standard  shall  be  set  forth  in  the 
Schedule.  In  negotiated  procurements 
whichever  notice  is  used  will  be  appro¬ 


priately  modified  for  use  with  request 
for  proposals. 

*  •  #  *  « 

11.  Sections  1.1002-1,  1.1107-1,  1.- 

1107-2,  1.1108,  1.1109,  1.1201(b),  and 
1.1203  are  revised;  new  §§  1.1203-1, 
1.1203-2,  and  1.1203-3  are  added;  and 
§§  1.1204  and  1.1208  (a)  and  (d)  are  re¬ 
vised,  as  follows: 

§  1.1002—1  Availability  of  invitations 

for  bids  and  requests  for  proposals  at 

the  contracting  office. 

A  reasonable  number  of  copies  of  in¬ 
vitations  for  bids  and  requests  for  pro¬ 
posals,  which  are  required  to  be  pub¬ 
licized  in  the  Commerce  Business  Daily, 
including  specifications  and  other  perti¬ 
nent  information,  shall  be  maintained 
at  the  contracting  office.  Upon  request, 
prospective  contractors  not  initially  so¬ 
licit^  may  be  mailed  or  otherwise  pro¬ 
vided  copies  of  such  invitations  for  bids 
or  requests  for  proposals  to  the  extent 
they  are  available.  Where  a  solicitation 
for  proposals  has  been  limited  as  a  result 
of  a  determination  that  only  a  specified 
firm  or  firms  possess  the  capability  to 
meet  the  requirements  of  a  procurement, 
requests  for  proposals  shall  be  mailed  or 
otherwise  provided  upon  request  to  firms 
not  solicited,  but  only  after  advice  has 
been  given  to  the  firm  making  the  re¬ 
quest  as  to  the  reasons  for  the  limited 
solicitation  and  the  unlikelihood  of  any 
other  firm  being  able  to  qualify  for  a 
contract  award  under  the  circumstances; 
but  see  §  4.205-2  of  this  chapter.  In  ad¬ 
dition,  to  the  extent  that  invitations  for 
bids  or  requests  for  proposals  are  avail¬ 
able,  they  shall  be  provided  on  a  “first 
come-first  served”  basis,  for  pick  up  at 
the  contracting  office,  to  publishers, 
trade  associations,  procurement  infor¬ 
mation  services,  and  other  members  of 
the  public  having  a  legitimate  interest 
therein;  otherwise,  the  contracting  office 
may  limit  the  availability  of  such  infor¬ 
mation  to  perusal  at  the  contracting  of¬ 
fice  (for  construction,  see  §  18.205(c)  of 
this  chapter) ,  In  determining  the  “rea¬ 
sonable  number”  of  copies  to  be  main¬ 
tained,  the  contracting  officer  shall  con¬ 
sider,  among  other  things,  the  extent  of 
initial  solicitation,  reproduction  costs,  the 
nature  of  the  procurement,  whether  ac¬ 
cess  to  classified  matter  is  involved,  the 
anticipated  requests  for  copies  based 
upon  responses  to  synopses  and  other 
means  of  publication  in  previous  similar 
situations,  and  the  fact  that  publishers 
and  others  who  disseminate  information 
regarding  proposed  procurements  nor¬ 
mally  do  not  require  voluminous  specifi¬ 
cations  or  drawings.  With  regard  to 
classified  procurements,  the  foregoing  in¬ 
structions  apply  to  the  extent  consistent 
with  Departmental  security  instructions 
and  procedures. 

§  1.1107-1  General. 

(a)  Whenever  qusQified  products  are 
to  be  procured  by  the  Government  as 
end  items,  only  bids  or  proposals  offering 
products  which  have  been  qualified  prior 
to  the  opening  of  bids  or  award  of  nego¬ 
tiated  contracts  shall  be  coi^idered  in 
making  award. 

(b)  Whenever  a  qualified  product  is 
to  be  procured  by  a  prime  contractor  as 
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a  component  of  an  end  item,  the  prime 
contractor  shall  be  required  to  furnish 
a  component  which  has  been  tested  and 
qualified  for  inclusion  in  the  applicable 
Qualified  Products  List  by  the  time  of 
award  of  the  subcontract.  Delay  result¬ 
ing  from  the  prime  contractor  awaiting 
qualification  approval  by  the  Govern¬ 
ment  of  a  component  shall  not  constitute 
excusable  delay  when  a  previously  quali¬ 
fied  component  could  have  been  procmed 
in  time  to  meet  the  end  item  delivery 
schedule. 

(c)  Procmements  involving  qualified 
products  shall  be  governed  by  subpara¬ 
graphs  (1)  through  (4)  of  this  para¬ 
graph. 

(1)  Synopses  of  proposed  procure¬ 
ments  shall  be  published  by  pmchasing 
activities.  In  accordance  with  §  1.1003, 
promptly  upon  receipt  of  purchase 
requests. 

(2)  The  maximum  time  consistent 
with  delivery  requirements  shall  be  al¬ 
lowed  between  issuance  of  the  solicitation 
and  the  opening  of  bids  or  the  award  of 
a  negotiated  contract.  As  a  minimum, 
however,  contracting  officers  shall  allow 
30  calendar  days  between  the  dates  of 
issuance  and  opening  (award,  in  the  case 
of  negotiated  contracts) .  Provided.  That 
periods  of  less  than  30  days  may  be  set 
in  cases  of  urgency  when  the  justification 
for  a  shorter  period  is  set  forth  in  writing 
and  made  a  part  of  the  procurement  file. 
In  appropriate  cases,  advance  notice  of 
procurement  involving  qualified  products 
may  be  given  suppliers  through  the  use 
of  preinvitation  notices.  Such  notices 
shall  identify  the  specification  requiring 
qualification. 

(3)  In  procuring  qualified  products  by 
formal  advertising,  invitations  for  bids 
will  be  distributed  to  suppliers  in  the 
same  manner  as  if  a  qualified  product 
were  not  involved,  and  will  not  be  re¬ 
stricted  to  suppliers  whose  products  have 
been  qualified. 

(4)  Contracting  officers  shall  forwau-d 
requests  from  suppliers  concerning  quali¬ 
fication  of  products  to  the  specification 
preparing  activity. 

§  1.1107—2  Contract  provuions. 

(a)  When  qualified  end  products  are 
to  be  procured  by  the  Government,  in¬ 
sert  toe  following  provision  in  the 
solicitation: 

Notice — Qualified  End  Pboducts 
(Januabt  1965) 

Awards  t<x  any  end  items  which  are  re¬ 
quired  to  he  qualified  products  will  be  made 
only  when  such  Items  have  been  tested  and 
have  qualified  fcx:  Inclusion  In  a  Qualified 
Products  List  Identified  below  (whether  or 
not  actually  included  In  the  List)  before  the 
time  set  for  opening  of  bids,  or  the  time  of 
award  In  the  case  of  negotiated  contracts, 
OffertMa  should  contact  the  office  designated 
below  to  arrange  to  have  the  products  which 
they  Intend  to  offer  tested  for  qualification. 

The  offeror  shall  insert  the  Item  name 
and  the  test  number  (If  known)  of  each 
qualified  product  In  the  blank  spaces  below. 

Item  name _ 

Test  No _ 1. 


Offerors  offering  products  which  have  been 
tested  and  qualified,  but  which  are  not  yet 
listed,  are  requested  to  submit  evidence  of 
such  qualification  with  their  bids  or  pro¬ 
posals,  so  that  they  may  be  given  considera¬ 
tion.  If  this  Is  a  formally  advertised  pro¬ 


curement,  any  bid  which  does  not  Identify 
the  qualified  product  being  offered,  either 
above  or  elsewhere  In  the  bid,  will  be  rejected. 

Contracting  officer  shall  identify,  follow¬ 
ing  toe  above  notice,  each  Qualified  Prod¬ 
ucts  List  involved  and  give  toe  name  and 
address  of  toe  office,  as  identified  in  toe 
specification,  with  which  manufacturers 
should  communicate. 

(b)  When  qualified  products  are  to 
be  procured  as  components  of  end  items, 
insert  toe  following  provision  in  the 
solicitation: 

Qualified  Products — Components 
(January  1965) 

When  any  of  the  end  Items  which  are  to 
be  supplied  to  the  Government  by  the  Con¬ 
tractor  will  contain  one  or  more  components 
which  are  required  to  be  Qualified  Products, 
such  components  shall  have  been  tested  and 
have  qualified  for  inclusion  in  a  Qualified 
Products  List  identified  below  (whether  or 
not  actually  included  in  the  List)  before 
the  award  of  any  subcontract  by  the  Con¬ 
tractor  for  such  components,  or.  In  the  event 
the  ContractOT  plans  to  manufacture  such 
components  himself,  shall  have  been  so  tested 
and  have  so  qualified  before  the  Contractor 
begins  to  manufacture  such  components  for 
performance  of  tills  Contract  (not  before 
manufacture  of  the  prototype,  preproduction 
model,  or  first  article,  for  qualification  test¬ 
ing)  .  Unless  required  for  interchangeability 
or  compatibility,  the  Contractor  shall  not  cite 
brand  names  from  any  Qualified  Products 
List  In  any  subcontract  solicitation,  but  shall 
refer  to  the  pertinent  military  specification 
so  that  optimum  competition  may  be  ob¬ 
tained.  Delay  resulting  from  the  Contractor 
awaiting  qualification  approval  by  the  Gov¬ 
ernment  of  a  component  shall  not  consti¬ 
tute  excusable  delay  when  a  previously  quali¬ 
fied  component  could  have  been  procured  In 
time  to  meet  the  end  item  delivery  schedule. 
Contracting  Officers  shall,  following  the 
above  provision.  Identify  each  Qualified  Prod¬ 
ucts  List  Involved  and  give  the  name  and 
address  of  the  office,  as  Identified  in  the 
specification,  with  which  manufacturers 
should  (Hxnmunicate. 

§  1.1108  Waiver  of  ffualifteation  re¬ 
quirement. 

When  procuring  a  product  under  a 
specification  which  includes  qualification 
requirements  either  for  toe  end  item  or 
for  components  of  toe  end  item,  such 
qualification  requirements  can  be  waived 
only  by  toe  activity  that  prepared  the 
specification.  In  appropriate  cases, 
when  requested  by  the  contracting  officer, 
the  preparing  activity  may  waive  quali¬ 
fication  requirements.  A  notice,  issued 
by  the  preparing  activity,  directing  a 
waiver  of  the  qualification  requirement, 
constitutes  adequate  authorization  for 
waiver  of  product  qualification  require¬ 
ments.  Where  waivers  have  been  graht- 
ed,  solicitations  shall  specifically  indicate 
that  the  qualification  requirement  is  in¬ 
applicable.  Such  information  shall  also 
be  included  in  any  Synopsis  of  the  pro¬ 
curement. 

§1.1109  Inadequate  competition. 

(a)  Pre-solicitation.  In  connection 
with  procurement  of  a  qualified  product 
as  an  end  item,  the  contracting  officer 
shall  review  the  applicable  Qualified 
Products  List  prior  to  solicitation  to  as¬ 
certain  whether  the  number  of  sources  is 
adequate  for  competition.  If,  in  the 
opinion  of  toe  contracting  officer,  toe 
number  of  sources  is  inadequate,  action 


shall  be  taken  as  prescribed  below  unless 
he  already  has  toe  necessary  informa¬ 
tion. 

(1)  The  contracting  officer  shall  re¬ 
quest  the  activity  that  prepared  the  spec¬ 
ification  to  provide  information  con¬ 
cerning  toe  status  of  tests  on  additional 
products,  including  the  anticipated  dates 
when  such  tests  will  be  completed  so  that 
opening  of  bids  or  submission  of  pro¬ 
posals  may  be  so  scheduled  as  to  allow 
completion  of  toe  tests. 

(2)  If  no  tests  are  being  conducted  or 
contemplated,  toe  contracting  officer 
shall  further  request  the  preparing  ac¬ 
tivity  to  advise  whether  a  means  of  qual¬ 
ity  assurance  other  than  qualification 
approval  may  be  substituted  in  toe  pro¬ 
curement. 

(b)  Post-solicitation.  The  contract¬ 
ing  officer  shall  advise  toe  specification 
preparing  activity  of  the  name  and  ad¬ 
dress  of  any  concern  which  requested 
copies  of  the  solicitation  but  was  not  in¬ 
cluded  on  toe  Qualified  Products  List. 
The  specification  preparing  activity  may 
then  attempt  to  interest  such  concerns 
in  becoming  qualified. 

§  1.1201  General. 

•  •  •  •  • 

(b)  Many  specifications  cover  several 
grades  or  types,  and  provide  for  sev¬ 
eral  options  in  method  of  inspection, 
etc.  When  such  specifications  are  used, 
toe  solicitation  shall  state  specifically 
the  grade,  type,  or  method  of  inspection, 
etc.,  on  which  bids  or  offers  are  to  be 
based. 

§  1.1203  Availability  of  apecificalions, 
standards  plans,  and  drawings. 

§  1.1203—1  General. 

Each  solicitation  shall  be  accompanied 
by  toe  applicable  specifications,  stand¬ 
ards,  plans,  drawings,  and  other  per¬ 
tinent  documents,  or  shall  state  where 
such  documents  may  be  obtained  or  ex¬ 
amined,  in  accordance  with  S§  1.1203— 
1.1203-3. 

§  1.1203—2  Specifications  and  stand¬ 
ards  listed  in  the  Department  of 
Defense  Index  of  Specifications  and 
Standards  (DODISS). 

(a)  A  Department  of  Defense  Single 
Stock  Point  (DODSSP)  has  been  estab- 
lislied  at  toe  Naval  Supply  Depiot  at  Phil¬ 
adelphia  for  unclassified  Federal,  Mili¬ 
tary,  and  other  specifications  and  stand¬ 
ards  (including  commercial)  listed  in 
the  Department  of  Defense  Index  of 
Specifications  and  Standards  (DODISS) . 
Except  as  provided  in  paragraph  (b) 
of  this  section,  such  specifications  and 
standard  normally  wUl  not  be  furnished 
with  the  solicitation,  but  the  solicitation 
shall  contain  a  provision  substantially 
as  set  forth  below.  Only  that  portion 
of  the  provision  applicable  to  the  partic¬ 
ular  solicitation  should  be  used  (see  also 
P-200.1425  *) . 

Availability  op  Specifications  and 
Standards 

Specifications  and  standards  cited  in  this 
Invitation  for  Bids /Bequest  for  Proposals 
are  avaUable  as  Indicated  below: 

*  Appendix  F  has  been  filed  with  the  Office 
of  the  Federal  Register;  copies  of  forms  may 
be  obtained  through  the  contracting  officer 
in  any  of  the  military  departments. 
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(a)  Unclassified  Federal,  military,  and 
other  specifications  and  standard*  (exclud¬ 
ing  commercial).  Submit  request  on  DD 
Form  1425  (Specifications  and  Standards 
Requisition)  to: 

Commanding  Officer, 

U.S.  Naval  Supply  Depot, 

5801  Tabor  Avenue, 

Philadelphia,  Pa.,  10120. 

DD  Fbrm  1425  shall  be  completed  to  Indi¬ 
cate  the  specification  title,  number,  date, 
and  any  applicable  amendment  thereto  by 
number  and  date.  An  initial  request,  where 
the  prospective  Contractor  does  not  have  DD 
Ptorm  1425,  may  be  submitted  in  letter  form, 
giving  the  same  information  required  on 
DD  Form  1425. 

(b)  Commercial  specifications  and  stand¬ 
ards.  These  specifications  and  standards 
are  not  available  from  Government  sources. 
They  may  be  obtained  from  the  publishers. 

(b)  Specifications  and  standards  listed 
in  the  DODISS  (excluding  commercial) 
may  be  furnished  with  the  solicitation 
where: 

(1)  The  nature  and  complexity  of  the 
item  are  such  that  furnishing  with  the 
solicitation  is  necessary  to  enable  pro¬ 
spective  contractors  to  make  a  compe¬ 
tent  initial  evaluation  of  the  solicitation; 

(2)  In  the  judgment  of  the  contract¬ 
ing  ofiBcer,  it  would' be  impracticable  for 
prospective  contractors  to  obtain  the 
specifications  and  standards  from  the 
D0D6SP  in  time  to  submit  a  bid  or  pro¬ 
posal,  e.g.,  urgency  of  the  procurement, 
isolated  geographical  area,  or  other 
cogent  reason;  or 

(3)  A  prospective  contractor  who  has 
not  previously  bid  on  the  item  requests 
a  copy  of  the  solicitation. 

(c)  Purchasing  activities  may  obtain 
copies  of  all  unclassified  specifications 
and  standards  (including  commercial) 
listed  in  the  DODISS  by  sending  DD 
Fbrm  1425  to  the  DODSSP. 

§  1.1203—3  Specifications  and  standards 
not  listed  in  DODISS,  and  plans, 
drawings,  and  other  pertinent  docu¬ 
ments. 

Specifications  and  standards  not  listed 
in  the  DODISS,  and  plans,  drawings, 
and  other  pertinent  documents  (includ¬ 
ing  new  or  revised  Federal  or  Military 
specifications  and  standards  not  yet  listed 
in  the  DODISS)  normally  shall  be  fiu:- 
nlshed  with  the  solicitation.  'Where  this 
is  not  feasible  because  of  the  bulk  of  the 
dociunents,  the  linxlted  number  of  copies 
available,  or  for  some  other  good  rea¬ 
son,  the  solicitation  shall  include  a  pro¬ 
vision  substantially  similar  to  (a)  or  (b) 
below,  as  appropriate. 

(a)  Availability  of  specifications,  stand¬ 
ards,  plans,  drawings,  and  other  pertinent 
documents.  The  specifications,  standards, 
plans,  drawings,  and  other  pertinent  docu¬ 
ments  cited  in  this  Invitation  for  Bids /Re¬ 
quest  for  Proposals  may  be  obtained  by  sub¬ 
mitting  a  request  to: 


(Activity) 


(Complete  address) 

Requests  should  give  the  number  of  the 
Invitation  for filds/Request  for  Proposal, 
and  the  title  and  niunber  of  the  specifica¬ 
tion,  standard,  plan,  drawing  or  other  perti¬ 
nent  document  requested,  exactly  as  cited 
in  this  Invitation/Request. 

(b)  Availability  of  specifications,  stand¬ 
ards,  plans,  drawings,  and  other  pertinent 


documents.  The  specifications,  standards, 
plans,  drawings,  and  other  pertinent  docu¬ 
ments  cited  in  this  Invitation  for  Bids/ 
Request  for  Proposals  may  be  examined  at 
the  following  locations: 


(Insert  complete  addresses) 

§  1.1204  Packaging  requirnnents. 

(a)  Appropriate  preservation,  pack¬ 
aging,  packing,  and  marking  require¬ 
ments  will  be  included  in  contracts  as 
applicable.  The  services  of  packaging 
technicians  shall  be  used  to  the  maxi¬ 
mum  extent  practicable,  for  example,  for 
the  following  purposes: 

(1)  Development  or  establishment  of 
preservation,  packaging,  packing,  and 
marking  requirements  for  individual  pro¬ 
curements:  and 

(2)  Assistance  in  evaluating  the  rea¬ 
sonableness  of  contractors’  packaging, 
packing,  and  marking  cost  estimates  or 
charges. 

(b)  Unrealistic  preservation,  packag¬ 
ing,  packing,  and  marking  require¬ 
ments  should  be  reported  an  changes 
recommended  to  the  activity  originating 
the  requirement  and  to  the  contracting 
officer. 

§  1.1208  Procurement  of  used  and  re¬ 
conditioned  material  and  former 
Government  surplus  property. 

(a)  Generally,  all  supplies  or  compo¬ 
nents  thereof,  including  former  Govern¬ 
ment  property,  purchased  by  the  Military 
Departments  shall  be  new  (not  used  or 
reconditioned,  and  not  of  such  age  or  so 
deteriorated  as  to  impair  their  usefulness 
or  safety).  However,  the  needs  of  the 
Government  may  sometimes  be  met,  and 
economies  effected,  through  the  purchase 
of  items  which  are  not  new.  Solicitations 
-and  the  resulting  contracts  shall  in¬ 
clude  a  clause,  substantially  as  set  forth 
below,  except  when  the  clause  would 
serve  no  useful  purpose.  'This  clause  is 
appropriate  for  use  not  only  in  supply 
contracts,  but  also  in  service  contracts 
which  may  involve  an  incidental  furnish¬ 
ing  of  parts,  such  as  contracts  for  over¬ 
haul,  maintenance  or  repair. 

New  Material  (Janxtart  1965) 

Except  as  to  any  supplies  and  components 
which  the  Specification  or  Schedule  specifi¬ 
cally  provides  need  not  be  new,  the  Contrac¬ 
tor  represents  that  the  supplies  and  com¬ 
ponents  including  any  former  Government 
property  identified  pursuant  to  the  “Govern¬ 
ment  Surplus"  clause  of  this  contract  to  be 
provided  under  this  contract  are  new  (not 
used  or  reconditioned,  and  not  of  such  age 
or  so  deteriorated  as  to  impair  their  useful¬ 
ness  or  safety).  If  at  any  time  during  the 
performance  of  this  contract,  the  Contractor 
believes  that  the  furnishing  of  supplies  or 
components  which  are  not  new  is  necessary 
or  desirable,  he  shall  notify  the  Contracting 
Officer  immediately,  in  writing,  including  the 
reasons  therefor  and  proposing  any  con¬ 
sideration  which  will  fiow  to  the  Govern¬ 
ment  if  authorization  to  use  such  supplies 
is  granted. 

•  *  *  *  • 

(d)  The  solicitations  and  resulting 
contracts  shall  include  a  clause  substan¬ 
tially  as  set  forth  below  except  when  the 
clause  would  serve  no  useful  purpose. 
GoYpHNMENT  Surplus  (January  1965) 

(a)  In  the  event  the  bid  or  proposal  is 
b.'^sed  on  fiunishing  items  or  components 


which  are  former  Government  surplus  prop¬ 
erty  or  residual  Inventory  resulting  from 
terminated  Government  contracts,  a  com¬ 
plete  description  of  the  items  or  components, 
quantity  to  be  used,  name  of  Government 
agency  from  which  acquired,  and  date  of 
acquisition  ShaU  be  set  forth  on  a  separate 
sheet  to  be  attached  to  bid  or  proposal. 
Notwithstanding  any  Information  provided 
in  accordance  with  this  provision,  items  fur¬ 
nished  by  the  Contractor  must  comply  in 
all  respects  with  the  specifications  contained 
herein. 

(b)  Except  as  disclosed  by  the  Contractor 
in  (a)  above,  no  property  of  the  type  de¬ 
scribed  herein  shall  be  furnished  under  this 
contract  unless  approved  in  writing  by  the 
Contracting  Officer. 


PART  2— PROCUREMENT  BY 
FORMAL  ADVERTISING 

12.  In  §2.201,  paragraph  (a)  (15), 
(20),  and  (25)  is  revised;  paragraph  (a) 
(28)  is  added;  paragraph  (a)  (31),  (33), 
and  (35)  is  revised;  paragraphs  (b)(6) 
and  (c)  are  revised  as  follows: 

§  2.201  Preparation  of  invitation  for 

bids. 

•  •  •  *  • 

(a)  *  *  • 

(15)  When  considered  necessary  by 
the  contracting  officer,  a  requirement 
that  all  bids  must  allow  a  period  for  ac¬ 
ceptance  by  the  Government  of  not  less 
than  a  minimum  period  stipulated  in 
the  invitation  for  bids,  and  that  bids 
offering  less  than  the  minimum  stipu¬ 
lated  acceptance  period  will  be  rejected. 
The  minimum  period  so  stipulated  should 
be  no  more  than  reasonably  required  for 
evaluation  of  bids  and  other  pre-award 
processing.  To  accomplish  the  foregoing, 
a  paragraph  substantially  as  follows  may 
be  included  in  the  Schedule  or  other  ap¬ 
propriate  place  in  the  Invitation  for 
Bids: 

Bid  Acceptance  Period  (April  1960) 

Bids  offering  less  than  _  days  for 

acceptance  by  the  Government  from  the 
date  set  for  opening  of  bids  will  be  consid¬ 
ered  'nonresponsive  and  will  be  rejected. 

In  construction  contracts,  a  30-day  bid 
^ceptance  period  is  normal,  but  may  be  less, 
and  in  unusual  circumstances  a  period  of  60 
days  may  be  specified. 

•  *  •  *  • 

(20)  A  statement  of  the  exact  basis 
upon  which  bids  will  be  evaluated  and 
award  made,  to  include  any  Government 
costs  or  expenditures  (other  than  bid 
prices)  to  be  added  or  deducted,  or  any 
provision  for  escalation  as  factors  for 
evaluation. 

«  «  «  •  « 

(25)  Pending  revision  of  paragraph  4 
of  the  Terms  and  Conditions  of  the  In¬ 
vitation  for  Bids  on  the  back  of  Stand¬ 
ard  Form  30  (October  1957  edition)  and 
Standard  Form  33  (October  1957  edi¬ 
tion),  the  following  provision  shall  be 
substituted,  as  to  each  form,  for  the  cited 
paragraph; 

Late  Bids  and  Modieications  or  Withdraw¬ 
als  (January  1965) 

(a)  Bids  and  modifications  or  withdrawals 
thereof  received  at  the  office  designated  in 
the  invitation  for  bids  after  the  exact  time 
set  for  lining  of  bids  wlU  not  be  consid¬ 
ered  unless: 
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(i)  they  are  received  before  award  is  made; 
and  eltbn' 

(11)  they  are  sent  by  registered  mail,  or 
by  certified  mail  for  which  an  official  dated 
poet  office  etamp  (postmarked)  on  the  orig¬ 
inal  Receipt  for  Certified  Mall  has  been  ob¬ 
tained,  or  by  telegraph  If  authorized,  and  It 
is  determined  by  the  Oovemment  that  the 
late  receipt  was  due  sd^y  to  delay  In  the 
malls,  or  delay  by  the  telegraph  company, 
for  which  the  bidder  was  not  responsible:  or 
(ill)  if  submitted  by  mail  (ot  by  telegram 
If  authorized) ,  It  Is  determined  by  the  Gov¬ 
ernment  that  the  late  receipt  was  due  solely 
to  mishandling  by  the  Government  after 
receipt  at  the  Government  Installation;  Pro¬ 
vided,  That  timely  receipt  at  such  Installa¬ 
tion  Is  established  upon  examination  of  an 
appropriate  date  or  time  stamp  (If  any)  of 
such  installation,  or  of  other  documentary 
evidence  of  receipt  (If  readily  available) 
within  the  control  of  such  Installation  or  of 
the  post  office  serving  It. 

However,  a  modification  which  makes  .the 
terms  of  the  otherwise  successful  bid  more 
favorable  to  the  Government  will  be  consid¬ 
ered  at  any  time  It  is  received  and  may  there¬ 
after  be  accepted. 

(b)  Bidders  using  certified  mall  are  cau¬ 
tioned  to  obtain  a  Receipt  for  Certified  Mall 
showing  a  legible,  dated  postmark  and  to 
retain  such  receipt  against  the  chance  that 
it  will  be  required  as  evidence  that  a  late 
bid  was  timely  mailed. 

(c)  The  time  of  mailing  of  late  bids  sub¬ 
mitted  by  registered  or  certified  mail  shall 
be  deemed  to  be  the  last  minute  of  the  date 
shown  in  the  postmark  on  the  registered 
mail  receipt  or  registered  mall  wrapper  ot 
on  the  Receipt  for  Certified  Mail  unless  the 
bidder  furnishes  evidence  from  the  post  of¬ 
fice  station  of  mailing  which  establishes  an 
earlier  time.  In  the  case  of  certified  mall, 
the  only  acceptable  evidence  Is  as  follows; 
(1)  where  the  Receipt  for  Certified  Mall  Iden¬ 
tifies  the  poet  office  station  of  mailing, 
evidence  furnished  by  the  bidder  which  es¬ 
tablishes  that  the  business  day  of  that  sta¬ 
tion  ended  at  an  earlier  time.  In  which  case 
the  time  of  mailing  shall  be  deemed  to  be 
the  last  minute  of  the  business  day  of  that 
station;  or  (11)  an  entry  In  Ink  on  the 
Receipt  !(»  Certified  Mall  showing  the  time 
of  mailing  and  the  Initials  of  the  postal 
employee  receiving  the  item  and  making  the 
entry,  with  appropriate  written  verification 
of  such  entry  from  the  post  office  station  of 
mailing,  in  which  case  the  time  of  mailing 
shall  be  the  time  shown  In  the  entry.  If  the 
postmark  on  the  original  Receipt  for  Certi¬ 
fied  Mall  does  not  show  a  date,  the  bid  shall 
not  be  considered. 

*  •  •  •  • 

(28)  Information  regarding  bidding 
material  which  shall  include  Instruc¬ 
tions  to  Bidders,  the  Bid  Form,  the  Con¬ 
tract  Form,  the  General  Provisions,  any 
conditions,  the  specifications  and  draw¬ 
ings  (see  §  1.1203  of  this  chapter) . 

•  •  •  •  • 

(31)  If  the  contract  is  to  involve  con¬ 
struction  work  (subject  to  tWe  Davls- 
Bacon  Act)  at  Cape  Kennedy,  Patrick 
Air  Force  Base,  or  Merritt  Island  Launch 
Area,  the  Employee  Compensation  clause 
and  Table  of  Employee  Compensation 
(see  §  12.403-5  of  this  chapter) ; 

•  «  •  •  • 

(33)  The  Certificate  of  Independent 
Price  Determination  as  required  by 
§  1.115  of  this  chapter; 

•  •  •  •  • 

(35)  Pending  revision  of  Standard 
Forms  30  and  33,  the  following  definition 


of  small  business  shall  be  substituted  for 
the  currently  cited  definitions  therein: 

DxriNmoN  of  Small  Business 

A  small  business  concern  for  the  pur¬ 
pose  of  Government  procurement  is  a  con¬ 
cern,  Including  Its  affiliates,  which  Is  Inde¬ 
pendently  owned  and  operated,  is  not  dom¬ 
inant  in  the  field  of  operation  In  which  it  is 
bidding  on  Oovemment  contracts  and  can 
further  qualify  imder  the  criteria  concern¬ 
ing  number  of  employees,  average  annual 
rece^ts,  or  other  criteria,  as  prescribed  by 
the  Small  Business  Administration.  (See 
Code  of  Federal  Regulations,  Title  13,  E*art 
121,  as  amended,  which  contains  detailed 
Industry  definitions  and  related  procedures.) 

*  *  •  •  • 

(b)  *  • 

(6)  Preservation,  packaging,  packing, 
and  marking  requirements,  if  any  (see 
§  1.1204  of  this  chapter). 


both,  the  date  set  for  opening  bids  may 
be  postponed  by  such  number  of  days  as 
in  the  opinion  of  the  issuing  ofBcer  will 
enable  bidders  to  revise  their  bids.  In 
such  cases,  the  amendment  will  include 
an  announcement  of  the  new  date  fbr 
opening  bids. 

(11)  Government’s  Privilege  in  Mak¬ 
ing  Awards.  The  Government  further 
reserves  the  right  to  make  award  of  any 
or  all  schedules  of  any  bid,  unless  the 
bidder  qualifies  such  bid  by  specific 
limitation;  also  to  make  award  to  the 
bidder  whose  aggregate  bid  on  any  com¬ 
bination  of  bid  schedules  is  low.  For 
the  purpose  of  this  Invitation  for  Bids, 
the  word  “item”  as  used  in  paragraph 
10(c)  of  Standard  Form  22  shall  be  con¬ 
sidered  to  mean  “schedule.” 

13.  Sections  2.202-1,  2.202-5  (g),  2.210 
(a) ,  2.407-(a)  (2) ,  and  2.408-1  are  revised 
to  read  as  follows: 


(c)  For  construction  contracts,  the  in¬ 
vitation  for  bids  shall  contain  the  fol¬ 
lowing  in  addition  to  the  information 
required  by  paragraph  (a)  of  this  section 
if  applicable  to  the  procurement  in¬ 
volved. 

(1)  Statutory  cost  limitation  pro¬ 
visions  (see  §  18.110  of  this  chapter). 

(2)  If  a  construction  contract  is  esti¬ 
mated  to  exceed  $1,000,000,  or  in  appro¬ 
priate  contracts  under  $1,000,000,  the 
clause  set  forth  in  §  7.603-15  of  this 
chapter  and  a  statement  that  the  suc¬ 
cessful  bidder  must  furnish  the  con¬ 
tracting  oflacer  within  (number)  .days 
after  award  the  items  of  work  which  he 
will  perform  with  his  own  forces  and  the 
estimated  cost  of  those  items  unless  he 
has  submitted  those  items  with  his  bid. 

(3)  The  estimated  magnitude  of  the 
proposed  construction  indicated  by  §  18.- 
109  of  this  chapter, 

(4)  Special  provision  relating  to  the 
Buy  American  Act  (see  §  6.204-4  of  this 
chapter) . 

(5)  Statement  of  arrangements  to  be 
made  for  inspecting  the  site,  including 
designation  of  the  person  or  persons,  if 
any,  with  whom  such  arrangements  may 
be  made  and  who  will  answer  questions  or 
furnish  Information. 

(6)  Information  which  may  affect 
performance  of  the  work  such  as  boring 
samples,  original  boring  logs,  etc. 

(7)  Information  concerning  the  fur¬ 
nishing  of  utilities  during  construction. 

(8)  Information  concerning  pre-bid 
conference. 

(9)  If  it  is  necessary  to  advertise  be¬ 
fore  receipt  of  a  wage  determination,  a 
notice  that  the  schedule  of  minimum 
wage  rates  to  be  paid  under  the  contract 
will  be  published  as  an  amendment  to 
the  specifications. 

(10)  Modifications  Prior  to  Date  Set 
for  Opening  Bids.  The  right  is  reserved, 
as  the  interest  of  the  Government  may 
require,  to  revise  or  amend  the  specifi¬ 
cations  or  drawings  or  both  prior  to  the 
date  set  for  opening  bids.  Such  re¬ 
visions  and  amendments,  if  any,  will 
be  announced  by  an  amendment  or 
amendments  to  this  Invitation  for  Bids. 
If  the  revisions  and  amendments  are  of 
a  nature  which  requires  material 
changes  in  quantities  or  prices  bid  or 


§  2.202—1  Bidding  time. 

Consistent  with  the  needs  of  the  Gov¬ 
ernment  for  obtaining  the  supplies  or 
services,  all  invitations  for  bids  shall 
allow  sufficient  bidding  time  (i.e.,  the 
period  of  time  between  the  date  of  dis¬ 
tribution  of  an  invitation  for  bids  and 
the  date  set  for  opening  of  bids)  to  allow 
bidders  an  adequate  opportunity  to  pre¬ 
pare  and  submit  their  bids.  As  a  general 
rule,  bidding  time  shall  be  not  less  than 
15  calendar  days  when  procuring  stand¬ 
ard  commercial  articles  and  services  and 
not  less  than  30  calendar  days  when  pro¬ 
curing  other  than  standard  commercial 
articles  or  services.  This  rule  need  not 
be  observed  in  special  circumstances,  or 
where  the  urgency  for  the  supplies  or 
services  does  not  permit  such  delay.  For 
items  on  Qualified  Products  Lists,  see 
§  1.1105  of  this  chapter;  and  for  con¬ 
struction  •  contracts,  see  §  18.202(b)  of 
this  dhapter. 

§  2.202—5  Descriptive  literature. 

•  *  •  •  # 

(g)  See  §  2.404-4  for  requirements 
with  respect  to  restrictions  on  the  public 
disclosure  of  descriptive  literature  sub¬ 
mitted  by  a  bidder. 

§  2.210  Release  of  procurement  in¬ 
formation. 

(a)  Prior  to  synopsis  or  solicitation. 
Information  concerning  proposed  pro¬ 
curements  shall  not  be  released  outside 
the  Government  prior  to  solicitation  ex¬ 
cept  when  pre-invitation  notices  have 
been  used  in  accordance  with  §  2.205-6 
or  §  18.205(c)  of  this  chapter.  Within 
the  Government,  such  information  shall 
be  restricted  to  those  having  a  legitimate 
interest  therein.  Such  information  shall 
be  released  to  all  potential  contractors  at 
the  same  time,  as  nearly  as  possible,  so 
that  one  potential  contractor  shall  not 
be  given  unfair  advantage  over  another. 
•  •  •  •  • 

§  2.407—7  Statement  and  certificate  of 
award. 

(a)  *  *  * 

(2)  Violation  of  covenant  against 
contingent  fees  (see  S  1.508-1  (c)  of  this 
chapter) . 

•  •  •  *  • 


Thursday,  April  29,  1965 
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§  2.408-1  Unclassified  awards. 

In  the  case  of  all  unclassified  formally 
advertised  contracts,  the  purchasing  of¬ 
fice  shall  as  a  minimum  (subject  to  any 
restrictions  in  Subpart  P,  Part  1  of  this 
chapter; ,  (a)  notify  unsuccessful  bidders 
promptly  of  the  fact  that  their  bids  were 
not  accepted,  and  (b)  extend  the  ap¬ 
preciation  of  the  purchasing  office  for 
the  interest  the  unsuccessful  bidder  has 
shown  in  submitting  a  bid.  Notification 
to  unsuccessful  bidders  may  be  either 
orally  or  in  writing  through  the  use  of  a 
form  postal  card  or  other  appropriate 
means.  Should  additional  information 
be  requested,  the  purchasing  office  shall 
provide  the  unsuccessful  bidders  with 
the  name  and  address  of  the  successful 
bidder,  together  with  the  contract  price, 
and  should  also  inform  the  inquirers  as 
to  the  location  where  a  copy  of  the  ab¬ 
stract  of  bids  is  available  for  inspection. 
However,  when  multiple  awards  have 
been  made  and  furnishing  the  names, 
addresses,  and  contract  prices  of  the  suc¬ 
cessful  bidders  would  require  so  large 
an  amount  of  work  as  to  interfere  with 
normal  operations  of  the  purchasing  of¬ 
fice,  only  information  concerning  loca¬ 
tion  of  the  abstract  of  bids  need  be  given. 
In  addition,  when  an  inquiry  is  made  by 
an  unsuccessful  bidder  who  is  lower  in 
price  than  the  successful  bidder,  suffi¬ 
cient  information  shall  be  furnished  in 
the  reply  to  the  unsuccessful  bidder  to 
fully  explain  the  basis  for  award.  Where 
request  is  received  concerning  an  un¬ 
classified  invitation  for  bids  from  an  in¬ 
quirer  who  is  neither  a  bidder  nor  a 
representative  of  a  bidder,  the  purchas¬ 
ing  office  should  make  every  effort  to 
furnish  the  names  of  successful  bidders 
and,  if  requested,  the  prices  at  which 
awards  were  made.  However,  where 
such  requests  require  so  large  amount 
of  work  as  to  interfere  with  the  normal 
operations  of  the  purchasing  office,  the 
inquirer  will  be  advised  where  a  copy  of 
the  abstract  of  bids  may  be  seen. 


PART  3— PROCUREMENT  BY 
NEGOTIATION 

14.  Sections  3.101(h),  3.108(a),  and 
3.200  are  revised;  the  introductory  text 
of  §  3.202-2  is  revised;  §§  3.203-2, 3.212-3, 
and  3.216-2(c)  are  revised;  and  §§  3.218, 
3.218-1,  3.218-2,  and  3.218-3  are  revoked, 
as  follows: 

§  3.101  Negotiation  as  distinguished 
from  formal  advertising. 

«  •  •  •  « 

(h)  Consideration  of  the  nature  and 
effectiveness  of  the  prospective  contrac¬ 
tor’s  cost  reduction  program; 

*  •  *  *  • 

§  3.1 08  Negotiation  of  initial  produc¬ 
tion  contracts  for  technical  or  spe- 
rialir^ed  military  supplied. 

(a)  The  production  of  important  new 
technical  or  specialized  military  supplies 
generally  involves  development,  evalua¬ 
tion,  and  initial  production  phases.  Ex¬ 
amples  of  such  supplies  are  tanks,  radar, 
guided  missiles,  aircraft,  rockets,  and 
equipment  of  similar  complexity;  major 
components  of  such  equipment  as  the 
foregoing;  and  any  items  of  technical  or 
No.  82 - 3 


specialized  nature  necessary  for  the  use, 
maintenance  or  operation  of  such  equip¬ 
ment.  Contracting  officers  shall  avoid, 
wherever  practicable,  awarding  initial 
production  contracts  for  supplies  until 
completion  of  the  develoiunent  and  eval¬ 
uation  phases.  At  the  time  of  placing 
the  initial  production  contract,  it  is  es¬ 
sential  that  the  Government  be  com¬ 
pletely  free  to  select  the  contractor  as 
the  best  interest  of  the  Government  may 
dictate.  In  the  placement  and  adminis¬ 
tration  of  research  or  development  con¬ 
tracts,  no  commitments  shall  be  made  to 
contractors  with  respect  to  obtaining 
subsequent  production  contracts.  Pro¬ 
curements  for  initial  production  quantity 
of  an  item  shall  not  be  initiated  until  the 
item  has  been  approved  for  service  use 
unless  prior  approval  has  been  obtained. 
Where  justified  by  special  circumstances, 
procurements  of  production  quantities  in 
advance  of  approval  for  service  use  may 
be  authorized  for  the  Departments  of  the 
Army  and  Air  Force  by  Heads  of  the  Pro¬ 
curing  Activity,  and  for  the  Department 
of  the  Navy  by  the  appropriate  authority 
set  forth  in  SECNAV  Instruction  3900.30 
and  3960.2. 

*  •  •  *  • 

§  3.200  General. 

Subject  to  the  limitations  set  forth  in 
Subpart  A  of  this  part  and  pursuant  to 
the  authority  of  10  U.S.C.  2304(a),  pro¬ 
curement  may  be  effected  by  negotiation 
imder  any  one  of  the  exceptions  ((1) 
through  (17)  of  10  U.S.C.  2304(a))  set 
forth  in  this  subpart,  subject,  in  the  case 
of  construction  contracts,  to  the  further 
restrictions  of  10  U.S.C  2304(c)  as  set 
forth  in  §  18.301  of  this  chapter.  Each 
negotiated  contract  shall  contain  a  refer¬ 
ence  to  the  authority  under  w'hich  it  was 
negotiated. 

§  3.202—2  Application. 

In  order  for  the  authority  of  §§  3.202 — 
3.202-3  to  be  used,  the  need  must  be 
compelling  and  of  unusual  urgency,  as 
when  the  Government  would  be  seriously 
injured,  financially  or  otherwise,  if  the 
supplies  or  services  were  not  furnished 
by  a  certain  date,  and  when  they  could 
not  be  procured  by  that  date  by  means 
of  formal  advertising.  When  negotiat¬ 
ing  under  this  authority,  competition  to 
the  maximum  extent  practicable,  within 
the  time  allowed,  shall  be  obtained.  The 
following  are  illustrative  of  circum¬ 
stances  with  respect  to  which  this  au¬ 
thority  may  be  used : 

«  *  •  «  • 

§  3.203—2  Application. 

Purchaser  or  contracts  aggregating  not 
more  than  $2,500  shall  be  made  in  ac¬ 
cordance  with  Subpart  F  of  this  part,  and 
§  18.302  of  this  chapter  in  the  case  of 
certain  construction  contracts.  < 

§  3.212—3  Limitation. 

In  order  for  the  authority  of  §§  3.212 — 
3.212-3  to  be  used,  the  required  determi¬ 
nation  must  be  made  in  accordance  with 
the  requirements  of  Subpart  C  of  this 
part.  The  authority  of  §§  3.212 — 3.212-3 
shall  not  be  used  when  negotiation  is  au¬ 
thorized  by  any  other  authority  set  forth 
in  §S  3.201  through  3.217,  except  as 
otherwise  provided  in  §  3.204-3. 


§  3.216—2  Application. 

***** 

(c)  When  procurement  by  negotiation 
is  necessary  to  maintain  properly  bal¬ 
anced  sources  of  supply  for  meeting  the 
requirements  of  procurement  programs 
in  the  interest  of  industrial  mobilization. 
(When  the  quantity  required  is  sub¬ 
stantially  larger  than  the  quantity  which 
must  be  awarded  in  order  to  meet  the 
objectives  of  this  authority,  that  portion 
not  required  to  meet  such  objectives  will 
ordinarily  be  procured  by  formal  ad¬ 
vertising  or  by  negotiation  under  another 
appropriate  negotiation  exception.) 

§  3.218  Construction  work.  [Revoked] 

§  3.218—1  Application.  [Revoked] 

§  3.218—2  Limitation  on  authority  to 
negotiate  contracts.  [Revoked] 

§  3.218—3  Citation  of  authority  to  ne¬ 
gotiate.  [Revoked] 

15.  Sections  3.408(c)  and  3.409  (b)(1) 
and  (c)(1)  are  revised;  in  §3.410-1, 
paragraph  (a)  is  revised  and  subptara- 
graphs  (5),  (6),  (7),  (8),  (9),  and  (10) 
are  added  to  paragraph  (b) ;  and  in 
5  3.501(b),  subparagraphs  (14),  (28), 
(36) ,  (37) ,  and  (38)  are  revised  and  sub- 
paragraph  (49)  is  revoked,  as  follows: 

§  3.408  Letter  contract. 

•  *  •  •  • 

(c)  Limitations.  (1)  A  letter  con¬ 
tract  shall  be  used  only  after  a  written 
determination  that  no  other  type  of  con¬ 
tract  is  suitable. 

(2)  A  letter  contract  shall  not  be  en¬ 
tered  into  without  competition  when 
competition  is  practicable.  Where  a  let¬ 
ter  contract  award  is  based  on  price  com¬ 
petition,  an  overall  price  ceiling  shall  be 
included  in  the  letter  contract. 

(3)  A  letter  contract  shall  be  super¬ 
seded  by  a  definitive  contract  at  the 
earliest  practicable  date.  The  letter 
contract  shall  reflect  an  agreement  be¬ 
tween  the  Government  and  the  contrac¬ 
tor  as  to  the  date  by  which  deflnitization 
is  expected  to  be  completed  and  a  defini- 
tization  schedule,  as  required  by  §  7.802- 
4  of  this  chapter.  This  date  shall  be 
prior  to: 

(i)  The  expiration  of  180  days  from 
the  date  of  the  letter  contract;  or 

(ii)  Forty  percent  (40  percent)  of  the 
production  of  the  supplies,  or  the  per¬ 
formance  of  the  work,  called  for  under 
the  contract,  whichever  occurs  flrst. 

In  extreme  cases,  an  additional  period 
may  be  authorized. 

(4)  The  maximum  liability  of  the 
(government  stated  in  the  letter  contract 
will  be  the  amount  estimated  to  be  nec¬ 
essary  to  cover  the  contractor’s  require¬ 
ments  for  fimds  prior  to  deflnitization, 
but  this  amoimt  shall  not  exceed  fifty 
percent  (50  percent)  of  the  total  esti¬ 
mated  cost  of  the  procurement  unless 
advance  approval  is  obtained  from  the 
official  authorizing  the  letter  contract. 

(5)  The  total  estimated  cost  shall  not 
exceed  the  fimds  available  for  obliga¬ 
tion  and  commitment  in  the  appropriate 
allotment  account.  Therefore,  the  letter 
contract  shall  not  describe,  refer  to,  or 
otherwise  commit  the  Government  to  a 
definitive  contract  in  excess  of  the  funds 
available  for  obligation  and  commitment 
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at  the  time  the  letter  contract  is  exe¬ 
cuted. 

(6)  Amendments  to  letter  contracts  to 
accomplish  new  procurement  may  be 
used  only  if  the  new  procurement  is  in¬ 
separable  from  the  procurement  covered 
by  the  existing  letter  contract.  Such 
amendments  are  subject  to  the  same 
limitations  as  new  letter  contracts. 

•  «  *  ♦  * 

§  3.409  Indefinite  delivery  type  con- 

traets. 

•  •  •  *  • 

(b)  Requirements  contract — (1)  De¬ 
scription.  This  type  of  contract  pro¬ 
vides  for  filling  all  actual  purchase  re¬ 
quirements  of  specific  supplies  or  serv¬ 
ices  of  designated  activities  during  a 
specified  contract  period  with  deliveries 
to  be  scheduled  by  the  timely  placement 
of  orders  upon  the  contractor  by  activi¬ 
ties  designated  either  specifically  or  by 
class.  Depending  on  the  situation,  the 
contract  may  provide  for  (i)  firm  fixed 
prices,  (ii)  price  escalation,  or  (iii)  price 
redetermination.  An  estimated  total 
quantity  is  stated  for  the  information 
of  prospective  contractors,  which  esti¬ 
mate  should  be  as  realistic  as  possible. 
The  estimate  may  be  obtained  from  the 
records  of  previous  requirements  and 
consiunption,  or  by  other  means.  Care 
should  be  used  in  writing  and  adminis¬ 
tering  this  type  of  contract  to  avoid  im¬ 
position  of  an  impossible  burden  on  the 
contractor.  Therefore,  the  contract  shall 
state,  where  feasible,  the  maximiun  limit 
of  the  contractor’s  obligation  to  deliver 
and,  in  such  event,  shall  also  contain 
appropriate  provision  limiting  the  Giov- 
emment’s  obligation  to  order.  When 
large  individual  orders  or  orders  from 
more  than  one  activity  are  anticipated, 
the  contract  may  specify  the  maximum 
quantities  which  may  be  ordered  under 
each  individual  order  or  during  a  speci¬ 
fied  period  of  time.  Similarly,  when 
small  orders  are  anticipated,  the  con¬ 
tract  may  specify  the  minimum  quanti¬ 
ties  to  be  ordered.  Funds  are  obligated 
by  each  order  and  not  by  the  contract 
itself. 

*  *  «  *  « 

(c)  Indefinite  quantity  contract — (1) 
Description.  This  type  of  contract  pro¬ 
vides  for  the  furnishing  of  an  indefinite 
quantity,  within  stated  limits,  of  specific 
supplies  or  services,  during  a  specified 
contract  period,  with  deliveries  to  be 
scheduled  by  the  timely  placement  of 
orders  upon  the  contractor  by  activities 
designate  either  specifically  or  by  class. 
Eiepending  on  the  situation,  the  contract 
may  provide  for  (i)  firm  fixed  prices; 
(ii)  price  escalation;  or  (iii)  price  re¬ 
determination.  The  contract  shall  pro¬ 
vide  that  during  the  contrsust  period  the 
Government  shall  order  a  stated  mini¬ 
mum  quantity  of  the  supplies  or  services 
and  that  the  contractor  shall  furnish 
such  stated  minimum  and,  if  and  as 
ordered,  any  additional  quantities  not 
exceeding  a  stated  maximum  which 
should  be  as  realistic  tis  possible.  The 
maximum  may  be  obtained  from  the  rec¬ 
ords  of  previous  requirements  and  con- 
siunption,  or  by  other  means.  When 
large  individual  orders  or  orders  from 
more  than  one  activity  are  anticipated. 


the  contract  may  sp>ecify  the  maximum 
quantities  which  may  be  orderd  under 
each  individual  order  or  during  a  speci¬ 
fied  period  of  time.  Similarly,  when 
small  orders  are  anticipated,  the  con¬ 
tract  may  specify  the  minimiun  quanti¬ 
ties  to  be  ordered.  Funds  for  other  than 
the  stated  minimum  quantity  are  obli¬ 
gated  by  each  order  and  not  by  the  con¬ 
tract  itself. 

•  •  *  *  « 

§  3.410—1  Basic  agreement. 

(a)  Description.  A  basic  agreement 
is  a  written  instrument  of  understand¬ 
ing  executed  between  a  Department  or 
procuring  activity  and  a  contractor 
which  sets  forth  the  negotiated  contract 
clauses  which  shall  be  applicable  to  fu¬ 
ture  procurements  entered  into  between 
the  parties  during  the  term  of  the  basic 
agreement.  The  use  of  the  basic  agree¬ 
ment  contemplates  the  coverage  of  a 
particular  procurement  by  the  execution 
of  a  formal  contractual  document  which 
will  provide  for  the  scope  of  the  work 
price,  delivery,  and  additional  matters 
peculiar  to  the  requirements  of  the  spe¬ 
cific  procurement  involved,  and  shall 
incorporate  by  reference  or  append  the 
contract  clauses  agreed  upon  in  the  basic 
agreement  as  required  or  applicable. 
Basic  agreements  may  be  used  with 
fixed-price  or  cost-reimbursement  type 
contracts. 

(b)  Applicability.  *  •  • 

(5)  A  basic  agreement  shall  be  used 
to  cover  aJl  subsequent  procurements 
which  fall  within  its  scope.  Provisions 
of  the  basic  agreement,  including  supple¬ 
ments  thereto,  shall  be  incorporated  into 
the  formal  contractual  document  cover¬ 
ing  the  particular  procurement  by  refer¬ 
ring  therein  to  the  number  of  the  basic 
agreement  and  each  of  its  supplements. 

The  reference  “Basic  Agreement  No _ 

_ _  as  amended,”  shall  not  be  used. 

(6)  Except  as  provided  below  when 
an  existing  contract  is  amended  to  effect 
new  procurement,  the  supplemental 
agreement  shall : 

(i)  Incorporate  the  most  recent  basic 
agreement,  including  supplements  there¬ 
to,  to  apply  only  to  the  work  added  by  the 
supplemental  agreement;  ;or 

(U)  If  it  is  in  the  interest  of  the  Gov¬ 
ernment,  incorporate  the  most  recent 
basic  agreement,  including  supplements 
thereto,  to  apply  to  the  entire  contract 
as  of  the  date  of  the  supplemental  agree¬ 
ment. 

An  existing  contract  may  be  amended  by 
a  supplemental  agreement  effecting  new 
procurement  without  incorporating  the 
most  recent  basic  agreement  only  if  all 
clauses  then  required  by  statute.  Execu¬ 
tive  Order,  and  this  subchapter  are  in¬ 
cluded  in  the  contract  or  the  proposed 
supplemental  agreement. 

(7)  Supplemental  agreements  nego¬ 
tiated  pursuant  to  the  terms  of  an  exist¬ 
ing  contract  and  not  involving  new  pro¬ 
curement  may,  if  determined  to  be  in  the 
interest  of  the  Government,  amend  the 
existing  contract  to  conform  to  a  sub¬ 
sequently  executed  or  supplemental 
basic  agreement. 

(8)  Clauses  pertaining  to  subjects  not 
covered  in  a  basic  agreement  but  appli¬ 
cable  to  the  contract  being  negotiated 


shall  be  included  in  the  contract  as  if  no 
basic  agreement  existed. 

(9)  Where  a  clause  which  was  in¬ 
cluded  in  the  basic  agreement  pursuant 
to  a  deviation  must  be  replaced  by  a 
revised  clause,  the  revised  clause  may 
deviate  to  the  same  extent  as  the  original 
clause  if  the  revision  is  not  related  to 
the  deviation,  and  if  the  deviation  has 
not  expired  or  been  rescinded. 

(10)  If  a  letter  contract  has  been  en¬ 
tered  into  under  a  basic  agreement  which 
thereafter  was  superseded  by  a  new  basic 
agreement,  or  amended  by  supplemental 
agreement,  the  contractual  instrument 
which  definitizes  such  letter  contract 
shall  incorporate  the  superseding  basic 
agreement  or  supplemental  agreement, 
as  applicable.  If  the  basic  agreement  has 
been  terminated  without  being  super¬ 
seded,  or  has  expired,  the  definitive  con¬ 
tract  which  supersedes  the  letter  contract 
shall  incorporate  the  clauses  required  by 
statute.  Executive  order,  or  this  sub¬ 
chapter. 

***** 

§  3.501  Preparation  of  requet*!  for  pro¬ 
posals  or  request  for  cpiotations. 

***** 

(b)  •  *  * 

(14)  Consistent  with  §  3.805-1  (a)  (5), 
notice  to  all  offerors  of  the  possibility 
that  award  may  be  made  without  dis¬ 
cussion  of  proposals.  (All  requests  for 
proposals  for  construction  shall  contain 
a  provision  that  in  the  event  several  pro¬ 
posals  are  received  and  the  contracting 
officer  is  satisfied  that  the  offerors  \m- 
derstand  the  work  and  are  responsible 
prospective  contractors  and  that  the  low 
proposal  is  reasonable  and  does  not  differ 
unreasonably  from  the  Government  esti¬ 
mate,  if  any,  award  may  be  made  to  the 
firm  whose  proposal  is  low,  without  fur¬ 
ther  negotiation.) 

***** 

(28)  Preservation,  packaging,  packing, 
and  marking  requirements  (see  §  1.1204 
of  this  chapter) ; 

***** 

(36)  Statutory  cost  limitations  (for 
construction,  see  §  18.110  of  this 
chapter) ; 

(37)  For  construction,  provisions  for 
performance  of  work  by  contractor,  see 
§§2.201(0(2)  and  18.104  of  this 
chapter; 

(38)  Estimated  magnitude  of  the  pro¬ 
posed  construction,  see  §  13.109  of  this 
chapter. 

***** 

(49)  [Revoked] 

***** 

16.  Subpart  F  Is  revised;  §§  3.807-2, 

3.807- 3,  3.807-4,  3.808-1,  3.808-2,  3.808-3, 

3.808- 4,  3.808-5,  and  3.808-6  are  revised, 
and  §  3.808-7  is  revoked,  as  follows: 

Subpart  F — Small  Purchase  and  Other  Simplified 
Purchase  Procedures 

Sec. 

3.600  Scope  of  subpart. 

3.601  Purpose. 

3.602  Definitions. 

3.603  Policy. 

3.603- 1  (General. 

3 .604  Competition  in  small  purchases. 

3.604- 1  Purchases  not  In  excess  of  $250. 

3.604- 2  Purchases  in  excess  of  $250. 
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oet. 

3.605  Blanket  Purchase  Agreement  (BPA) . 

3.605- 1  General. 

3.605- 2  Limitation  on  use. 

3.005-3  Establishment  of  blanket  purchase 
agreements. 

3.605- 4  Competition  under  blanket  pur- 

'  chase  agreements. 

3.605- 5  Calls  against  blanket  purchase 

agreements. 

3.605- 6  Receipt  of  material. 

3.605- 7  Review  procedures. 

3.606  Fast  payment  procedure. 

3.606- 1  General. 

3.)>06-2  Conditions  for  use. 

3.606- 3  Preparation  and  execution  of  orders. 

3.606- 4  Responsibility  for  collection  of 

debts. 

3.G07  Imprest  fund  method. 

3.607- 1  General. 

3.607- 2  Establishment  of  Imprest  funds. 

3.607- 3  Conditions  for  use. 

3.607- 4  Procedures. 

3.608  Purchase  orders. 

3.608- 1  General. 

3  608-2  Order  for  supplies  or  services  (DD 
Forma  1155,  1155r.  1155c,  1155C-1, 
and  11558) . 

3.608- 3  Unpriced  purchase  order. 

3.608- 4  Use  of  DD  Form  1155s  with  the  DD 

Form  1155. 

3.608- 5  Termination  of  purchase  order. 

3.608- 6  Use  of  DD  Form  1155  as  a  delivery 

order. 

3.608- 7  Use  of  DD  Form  1155  as  a  public 

voucher. 

3.608- 8  Order-lnvolce-voucher  method. 

Authoritt:  The  provisions  of  this  Subpart 
F  Issued  under  sec.  2202,  70A  Stat.  120;  10 
UB.C.  2202.  Interpret  or  apply  secs.  2301- 
2314,  70A  Stot.  127-133;  10  U.S.C.  2301-2314. 

Subpart  F — Small  Purchase  and  Other 
Simplified  Purchase  Procedures 

§  3.600  Scope  of  subpart. 

This  subpart  sets  forth  simplified  pro¬ 
cedures  for  the  procurement  of  (a)  sup¬ 
plies  and  nonpersonal  services  the  aggre¬ 
gate  amoimt  of  which  does  not  exceed 
$2,500,  and  (b)  construction,  the  aggre¬ 
gate  amount  of  which  does  not  exceed 
$2,000,  both  of  which  are  referred  to  in 
this  subpart  as  “small  purchases.”  It 
also  applies  to  certain  other  supplies  and 
services.  This  subpart  does  not  preclude 
the  use  of  a  negotiated  two-party  formal 
contract  for  procurements  not  in  excess 
of  $2,500;  for  example,  where  the  pro¬ 
curement  is  classified  or  requires  spe¬ 
cific  contract  provision  relating  to  tech¬ 
nical  inspection  or  test,  specification 
changes,  Govemment-fumi^ed  prop¬ 
erty,  insurance,  patents,  price  adjust¬ 
ments,  or  the  like.  When  the  total  cost 
of  services  to  repair  Government  equip¬ 
ment  does  not  exceed  $2,500,  such  serv¬ 
ices  may  be  obtained  by  purchase  order 
or  other  appropriate  small  purchase 
method,  regardless  of  the  value  of  the 
Government  equipment  being  repaired 
(see  §  3.608-26(b)(l)(viii)).  Procure¬ 
ments  of  supplies  and  services  or  con¬ 
struction  initially  estimated  to  exceed 
$2,500  or  $2,000,  respectively,  shall  not 
be  made  by  the  small  purchase  method, 
even  though  resulting  awards  do  not 
exceed  such  amounts. 

§  3.601  Purpose. 

The  objective  of  the  simplified  pur¬ 
chase  methods  prescribed  herein  is  to  re¬ 
duce  administrative  costs. 


§  3.602  Definitions. 

As  used  in  this  subpart,  the  following 
terms  have  the  meanings  set  forth  be¬ 
low. 

(a)  “Bulk  funding  concept”  means  a 
system  whereby  a  contracting  oflicer  re¬ 
ceives  authorization  from  a  fiscal  and 
accounting  officer  to  obligate  funds  on 
purchase  documents  against  a  specified 
lump  sum  of  funds  reserved  for  the  pur-  . 
pose  for  a  specified  period  of  time  rather 
than  obtaining  individual  obligational 
authority  on  each  purchase  document. 

(b)  “Local  purchase”  means  the  au¬ 
thorized  purchase  of  materials,  supplies, 
and  services  by  an  installation  for  its 
own  use  or  the  use  of  an  installation  or 
activity  logistically  supported  by  it.  Lo¬ 
cal  purchase  is  not  limited  to  the  imme¬ 
diate  geographical  area  in  which  the  pur¬ 
chasing  installation  is  located. 

(c)  “Mail  indicia”  means  the  official 
printed  markings  substituted  for  stamps, 
i.e.,  “Postage  and  Pees  Paid”  and  appro¬ 
priate  department.  This  includes  such 
markings  on  envelopes,  cards,  labels, 
wrappers,  or  tags. 

(d)  “Local  delivery”  means  the  move¬ 
ment  of  supplies  or  commodities  wholly 
within  a  recognized  metropolitan  area  in 
which  both  the  point  of  pickup  and  the 
point  of  delivery  are  located. 

§  3.603  Policy.  ' 

§  3.603—1  General. 

(a)  All  purchases  covered  by  this  sub¬ 
part  shall  be  accomplished  by  negotia¬ 
tion  and  shall  cite  the  appropriate  sub- 
paragraph  of  10  U.S.C.  2304(a)  in  ac¬ 
cordance  wiUi  Subpart  B  of  this  part. 
Such  purchases  shall  be  made  only  when 
requirements  cannot  be  satisfied  by  pro¬ 
curement  in  accordance  with  Part  5  of 
this  chapter.  The  contracting  officer 
shall  use  the  purchase  method  covered 
by  this  subpart  which  he  determines  to 
be  most  suitable  to  che  immediate  re¬ 
quirement  and  most  efficient  and  eco¬ 
nomical.  Simplified  procedures  may  be 
used  in  procurements  from  Government 
established  sources,  if  authorized  by  the 
basic  contract  or  concurred  in  by  the 
source.  These  procedures  shall  not  be 
used  for  inserting  paid  advertisements 
in  newspapers  or  magazines  (see 
§  1.1002-6  of  this  chapter). 

(b)  Requirements  aggregating  more 
than  $2,500  shall  not  be  broken  down  into 
several  purchases  which  are  less  than 
$2,500  merely  for  the  purpose  of  permit¬ 
ting  negotiation  under  the  small  pur¬ 
chase  procedures  authorized  by  this  sub¬ 
part.  Related  items  (such  as  small 
hardware  items  or  spare  parts  for  vehi¬ 
cles)  may  be  included  in  one  solicitation, 
and  the  award  made  on  “all  or  none” 
basis.  In  such  cases,  suppliers  shall  be 
advised  of  this  award  procedure  when 
quotations  are  requested. 

(c)  The  “bulk  funding”  concept  shall 
be  used  to  the  maximum  extent  practi¬ 
cable  to  reduce  processing  delays,  double 
handling,  and  documentation.  Bulk 
funding  is  particularly  appropriate  when 
numerous  purchases  using  the  same  type 
of  funds  are  to  be  made  during  a  given 
period. 

(d)  Installation  or  activity  transpor¬ 
tation  facilities  may  be  used  for  delivery 


from  local  suppliers  to  the  purchasing 
installation  only  after  consideration  of 
the  following  methods: 

(1)  Supplier  delivery; 

(2)  Common  carrier; 

(3)  Parcel  post;  and 

(4)  Mail  indicia. 

(e)  Inspection  procedures  for  small 
purchases  shall  be  in  accordance  with 
§  14.106  of  this  chapter.  See  also  §  14.204 
of  this  chapter. 

§  3.604  Gompetition  in  small  purchases. 

§  3.604—1  Purchases  not  in  excess  of 
$250. 

Small  purchases  not  exceeding  $250 
may  be  accomplished  without  securing 
competitive  quotations  where  the  prices 
are  considered  to  be  reasonable,  but  such 
purchases  shall  be  distributed  equitably 
among  qualified  suppliers.  Records  of 
purchases  of  $250  or  less  need  not  include 
justification  for  soliciting  only  a  single 
source  or  a  justification  explaining  how 
prices  were  determined  to  be  reasonable. 

§  3.604—2  Purchases  in  excess  of  $250 
hut  not  in  excess  of  $2,500. 

Reasonable  solicitation  of  quotations 
from  qualified  sources  of  supply  shall  be 
made  to  assure  that  the  procurement  is 
to  the  advantage  of  the  Government, 
price  and  other  factors  considered,  in¬ 
cluding  the  administrative  cost  of  the 
purchase.  Generally,  solicitation  shall 
be  limited  to  three  suppliers  and,  to  the 
maximum  extent  possible,  shall  be  re¬ 
stricted  to  the  local  trade  area.  When 
prices  are  solicited  from  three  suppliers 
dealing  in  the  general  category  of  items 
required  and  only  one  quotation  is  re¬ 
ceived.  it  is  not  necessary  to  solicit  addi¬ 
tional  quotations  if  the  price  received  is 
considered  fair  and  reasonable.  Quota¬ 
tions  shall  generally  be  solicited  orally. 
Written  solicitations  shall  be  used  only 
where  (a)  the  suppliers  are  located  out¬ 
side  the  local  area,  (b)  special  specifica¬ 
tions  are  involved,  (c)  a  large  number 
of  items  are  included  in  a  single  pro¬ 
posed  procurement,  or  (d)  obtaining  oral 
quotations  is  not  considered  economical. 
Reasonableness  of  proposed  prices  may 
be  established  by  comparison  with  previ¬ 
ous  purchases,  current  price  lists,  cata¬ 
logs,  Eulvertisements,  or  by  any  other  ap¬ 
propriate  method.  Where  these  infor¬ 
mational  media  are  not  available,  rea¬ 
sonableness  of  price  may  be  based  on  a 
comparison  with  similar  items  in  a  re¬ 
lated  industry  or  the  contracting  officer’s 
personal  knowledge  of  the  item  being 
procured.  Although  the  contracting  of¬ 
ficer  must  determine  that  prices  are  fair 
and  reasonable,  written  justification  ex¬ 
plaining  how  prices  were  determined  to 
be  fair  and  reasonable  is  not  required. 
Written  records  of  solicitation  may  be 
limited  to  notes  or  abstracts  to  show  the 
vendor  or  vendors  contacted,  prices,  de¬ 
livery,  and  other  informal  historical  data. 
When  only  one  source  is  solicited,  a 
brief  written  notation  must  be  made  a 
part  of  the  file  to  explain  the  absence  of 
competition.  Notification  to  unsuccess¬ 
ful  suppliers  shall  be  given  only  if 
requested. 
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§  3.605  Blanket  Purchase  Agreement 
(BPA). 

§  3.605—1  General. 

A  blanket  purchase  agreement  is  a 
simplified  method  of  filling  anticipated 
repetitive  needs  for  small  quantities  of 
supplies  or  services  by  establishing 
“charge  accounts”  with  qualified  sources 
of  supply.  Blanket  purchase  agreements 
are  designed  to  reduce  administrative 
costs  in  accomplishing  small  purchases 
by  eliminating  the  need  for  issuing  indi¬ 
vidual  purchase  documents. 

§  3.605—2  Limitation  on  use. 

Blanket  purchase  agreements  may  be 
used  only  within  the  following  limita¬ 
tions: 

(a)  No  single  call  issued  against  a 
blanket  purchase  agreement  may  exceed 
$2,500,  except  for  subsistence  items,  in 
which  case  the  Examination  of  Records 
clause  in  §  7.104-15  of  this  chapter  shall 
be  included  in  the  agreement;  and 

(b)  The  maximum  period  of  time  cov¬ 
ered  by  the  agreement  shall  not  exceed 
one  year. 

§  3.605—3  Establishment  of  blanket 
purchase  agreements. 

(a)  Alternate  sources.  To  the  extent 
practicable,  blanket  purchase  agree¬ 
ments  for  items  of  the  same  type  should 
be  placed  concurrently  with  more  than 
one  supplier.  All  competitive  sources 
should  be  given  an  equal  opportunity  to 
furnish  supplies  or  services  under  such 
agreements. 

(b)  Form.  (1)  Except  as  provided  in 
subparagraph  (2)  of  this  paragraph, 
blanket  purchsise  agreements  shall  be 
prepared  and  issued  on  DD  Form  1155 
(Order  for  SuppUes  or  Services).  The 
“(jteneral  Provisions  of  Purchase  Order” 
either  on  the  DD  Form  1155r  or  on  the 
reverse  of  the  DD  Form  1155  shall  be 
used.  Other  applicable  provisions  of  the 
blanket  purchase  agreement  shall  be  set 
forth  on  the  DD  Form  1155c  (Schedule/ 
Continuation  Sheet). 

(2)  Blanket  purchase  agreements  is¬ 
sued  by  the  Defense  Subsistence  Supply 
Center  may  be  prepared  on  its  form  “Or¬ 
der  for  Subsistence.” 

(c)  Numbering.  A  basic  number  in 
the  informal  numbering  series  of  the 
purchasing  office  shall  be  assigned  to 
each  blanket  purchase  agreement  for  the 
entire  effective  period.  Each  call  against 
a  blanket  purchase  agreement  shall  be 
appropriately  identified. 

(d)  Accounting  data.  Blanket  pur¬ 
chase  agreements  need  not  cite  any  ac- 
coimting  data  so  that  purchases  utilizing 
different  appropriation  data  may  be 
made  imder  the  same  agreement. 

(e)  Negotiation  authority.  The 
Schedule  of  each  agreement  shall  be  an¬ 
notated  as  follows: 

The  issuance  of  individual  requests  against 
this  blanket  purchase  agreement  will  be  made 
under  the  authority  of  10  UA.C.  2304(a)  (3), 
10  n.S.C.  2304(a)  (6),  or  in  the  case  of  sub¬ 
sistence  10  n.S.C.  2304(a)(3).  10  VS.C.  2304 
(a)  (6) .  or  10  U.S.C.  2304(a)  (9) . 

This  annotation  shall  not  be  duplicated 
on  forms  used  to  document  individual 
calls,  although  the  specific  authority  for 
the  call  may  be  cited  therein. 
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(f)  Terms  and  conditions.  Blanket 
purchase  agreements  shall  contain  the 
following  provisions: 

(1)  Description  of  agreement — a 
statement  that  the  supplier  shall  furnish 
supplies  or  services,  described  therein  in 
general  terms,  if  and  when  requested  by 
the  contracting  officer  or  his  authorized 
representative  during  a  specified  period 
and  within  a  stipulated  aggregate 
amount,  if  any.  Blanket  purchase  agree¬ 
ments  may  be  limited  to  specific  items  or 
commodity  groups  or  the  scope  of  the 
agreement  may  encompass  all  items  that 
the  supplier  is  in  a  position  to  furnish. 

(2)  Extent  of  obligation — a  statement 
that  the  (Government  is  obligated  only  to 
the  extent  of  authorized  calls  actually 
placed  against  the  blanket  purchase 
agreement. 

(3)  Pricing — a  statement  that  the 
prices  to  the  Government  shall  be  as  low 
as,  or  lower  than  those  charged  the  sup¬ 
plier’s  most  favored  customer,  in  addi¬ 
tion  to  any  discounts  for  prompt  pay¬ 
ment. 

(4)  Call  limitation — a  statement  that 
no  individual  call  under  the  agreement 
shall  exceed  2,500  (except  for  subsist¬ 
ence)  . 

(5)  Notice  of  individuals  authorized  to 
place  calls  and  dollar  limitations — a  pro¬ 
vision  that  a  list  of  names  of  individuals 
authorized  to  place  calls  under  the  agree¬ 
ment,  identified  by  organizational  com¬ 
ponent,  and  the  dollar  limitation  per  call 
for  each  individual  shall  be  furnished  the 
supplier  by  the  contracting  officer. 

(6)  Delivery  tickets — a  requirement 
that  all  shipments  under  the  agreement 
shall  be  accompanied  by  delivery  tickets 
or  sales  slips  which  shall  contain  the  fol¬ 
lowing  minimum  information — 

(i)  Name  of  supplier; 

(ii)  Blanket  purchase  agreement 
number; 

(iii)  Date  of  call; 

(iv)  Call  number; 

(v)  Identification  of  individual  plac¬ 
ing  call; 

(vi)  Itemized  list  of  supplies  or  serv¬ 
ices  furnished; 

(vii)  Quantity,  unit  price,  and  exten¬ 
sion  of  each  item  less  applicable  dis- 
coimts;  and 

(viii)  Date  of  delivery  or  shipment. 

(7)  Invoices — bne  of  the  following 
statements: 

(i)  A  siunmary  invoice  shall  be  sub¬ 
mitted  at  least  monthly  or  upon  expira¬ 
tion  of  the  blanket  purchase  agreement, 
whichever  occurs  first,  for  all  deliveries 
made  during  a  billing  period,  identifying 
the  delivery  tickets  covered  therein,  stat¬ 
ing  their  total  dollar  value,  and  supported 
by  receipted  copies  of  the  delivery  tickets; 
or 

(ii)  An  itemized  invoice  shall  be  sub¬ 

mitted  at  least  monthly  or  upon  expira¬ 
tion  of  the  blanket  purchase  agreement, 
whichever  first  occurs,  for  all  deliveries 
made  during  a  billing  period  and  for 
which  pasmient  has  not  been  received. 
Such  invoices  need  not  be  supported  by 
copies  of  delivery  tickets;  or  _ ,, 

(ill)  When  billing  procedures  provide 
for  an  individual  invoice  for  each  de¬ 
livery,  these  Invoices  shall  be  accumu¬ 
lated  provided  that: 

(a)  A  consolidated  payment  will  be 
made  for  each  specified  period;  and 


(b)  The  period  of  any  discounts  will 
commence  on  the  final  date  of  billing 
period  or  on  the  date  of  receipt  of  in¬ 
voices  for  all  deliveries  accepted  during 
the  billing  period,  whichever  is  later. 

The  provision  in  subdivision  (iii)  of  this 
subparagraph  should  not  be  used  if  the 
accumulation  of  the  individual  invoices 
by  the  Government  materially  increases 
the  administrative  costs  of  this  purchase 
method. 

(8)  The  special  data  required  by 
§  3.606-3  (b)  when  it  is  desired  to  use  the 
fast  pay  procedure. 

§  3.605-4  Competition  under  blanket 
purchase  agreement. 

Calls  against  blanket  purchase  agree¬ 
ments  shall  be  placed  only  after  compli¬ 
ance  with  §  3.604.  When  concurrent 
agreements  for  similar  items  are  in  effect, 
calls  not  in  excess  of  $250  shall  be  equi¬ 
tably  distributed.  In  those  instances 
where  there  are  an  insufficient  number 
of  BPAs  for  any  given  class  of  supplies 
or  services  to  assure  adequate  competi¬ 
tion.  the  individual  placing  the  order 
shall  solicit  quotations  from  other 
sources. 

§  3.605—5  Calls  against  blanket  pur- 
chase  agreements. 

Calls  against  blanket  purchase  agree¬ 
ments  generally  will  be  made  orally,  ex¬ 
cept  that  informal  correspondence  may 
be  used  when  ordering  against  agree¬ 
ments  outside  the  local  trade  area.  Doc- 
mnentation  of  caUs  shall  be  limited  to 
essential  information. 

§  3.605—6  Receipt  of  material. 

Acceptance  of  supplies  or  services  shall 
be  indicated  by  signature  and  date  on 
the  sales  slip  or  delivery  ticket  after 
quantities  have  been  verified  and  any  ex¬ 
ceptions  noted.  Material  Inspection  and 
Receiving  Report  (DD  Form  250)  may' 
be  used  for  this  purpose.  For  blanket 
purchase  agreements  incorporating  the 
fast  pay  procedure,  acceptance  shall  be 
predicated  on  the  supplier’s  certification 
in  accordance  with  paragraph  (c)  of  the 
clause  in  §  3.606-3(b)  (4) .  Suppliers’  in¬ 
voices  shall  be  processed  for  payment  at 
the  end  of  each  billing  period. 

§  3.605—7  Review  procedures. 

The  contracting  officer  or  his  desig¬ 
nated  representative  shall  review  the 
blanket  purchase  agreement  files  at  least 
semiannually  to  assure  that  authorized 
procedures  are  being  followed.  When  an 
activity  ordering  against  a  blanket  pur¬ 
chase  agreement  does  not  come  under 
the  jiuisdiction  of  the  command  of  the 
contracting  officer  issuing  the  agreement, 
the  command  utilizing  the  blanket  pur¬ 
chase  agreement  shall  conduct  the  nec¬ 
essary  review. 

§  3.606  Fast  payment  procedure. 

§  3.606—1  General. 

The  fast  pa3rment  procedure  is  de¬ 
signed  to  reduce  lead  time  to  consignees 
and  to  improve  supplier  relations  by  ex¬ 
pediting  pasrment  for  small  purchases. 
The  procedure  provides  for  payment  for 
supplies  based  on  the  contractor’s  certi¬ 
fication  on  the  invoice  that  the  supplies 
have  been  delivered  to  a  post  office,  com¬ 
mon  carrier  or  point  of  first  receipt  by 
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the  Government,  and  that  the  contractor 
agrees  to  replace,  repair,  or  correct  sup¬ 
plies  not  received  at  destination,  dam¬ 
aged  in  transit,  or  not  conforming  to 
purchase  agreements. 

§  3,606-2  Conditions  for  use. 

The  fast  payment  procedure  is  author¬ 
ized  for  use  only  wheni, 

(a)  Individual  purchase  orders  do  not 
exceed  $2,500; 

(b)  Title  to  the  supplies  will  vest  in 
the  Government  (1)  upon  delivery  to  a 
post  office  or  common  carrier  for  mailing 
or  shipment  to  destination,  or  (2)  upon 
receipt  by  the  Government  when  the 
shipment  is  by  means  other  than  the  post 
(^ce  or  common  carrier; 

(c)  Supplier  agrees  to  replace,  repair, 
or  correct  supplies  not  received  at  desti¬ 
nation.  damaged  in  transit,  or  not  con¬ 
forming  to  purchase  requirements;  and 

(d)  Supplier  will  execute  a  certificate 
of  mailing  or  shipment,  or  a  certificate  of 
delivery  to  the  point  of  first  receipt  by 
the  Government. 

§  3.606—3  Preparation  and  execution  of 
orders. 

(a)  Orders  shall  be  issued  on  Order 
for  Supplies  or  Services  (DD  Form  1155) , 
except  that  calls  against  blanket  pur¬ 
chase  agreements  shall  be  issued  in  ac¬ 
cordance  with  §  3.605-5.  Orders  may  be 
either  priced  or  unpriced. 

(b)  Special  data  to  be  included  on  pur¬ 
chase  orders  or  in  blanket  purchase 
agreements  using  fast  pay  procedures 
are: 

(1)  A  requirement  for  the  supplies  to 
be  shipped  transportation  or  p}ostage 
prep>aid; 

(2)  A  requirement  that  invoices  be 
submitted  direct  to  the  finance  or  other 
(^ce  designated  in  the  order,  or  in  the 
case  of  unpriced  purchased  orders,  to 
the  contracting  officer  (see  §  3.608-3(c) ) . 
(In  the  case  of  multiple  deliveries,  in¬ 
voices  will  not  be  processed  for  payment 
until  the  order  is  completed.) ; 

(3)  The  following  statement  or  con¬ 
signee’s  copy: 

Consignee’s  notification  to  purchasing  ac¬ 
tivity  of  nonreceipt,  damage,  or  noncon¬ 
formance.  The  consignee  shall  notify  the 
purchasing  activity  promptly  after  si>eclhed 
date  of  delivery  in  the  purchase  order,  of 
supplies  not  received,  damaged  In  transit,  or 
not  confcuming  to  specifications  of  the  pur¬ 
chase  order.  Under  extenuating  circum¬ 
stances  such  notification  should  be  made  not 
later  than  60  days  after  specified  date  of 
delivery. 

(4)  The  following  clause: 

Past  Payment  Proceouu  (Novembeb  1964) 

(a)  General.  This  Is  a  fast  payment  or¬ 
der.  Invoices  will  be  paid  on  the  basis  of 
the  C:on tractor’s  certification  thereon  that 
articles  listed  In  the  order  were  delivered  on 
a  specified  date  to  a  post  o^ce.  common 
carrier,  or.  In  shipment  by  other  means,  to 
the  point  of  first  receipt  by  the  (government. 
Only  one  payment  wUl  be  made. 

(b)  Responsibility  for  supplies.  Title  to 
the  supplies  shall  vest  in  the  Government 
upon  delivery  to  a  post  office  or  common  car¬ 
rier  for  shipment  to  the  specified  destina¬ 
tion.  If  shipment  is  by  means  other  than 
post  office  or  common  carrier,  title  to  the 
supplies  shall  vest  in  the  Government  upon 


delivery  to  the  point  of  first  receipt  by  the 
Government.  Notwithstanding  any  other 
provision  of  the  purchase  order,  the  Con¬ 
tractor  shaU  assume  all  responslbUity  and 
risk  of  loss  for  supplies  (i)  not  received  at 
destination,  (11)  damaged  in  transit,  or  (111) 
not  conforming  to  purchase  requirements. 
The  Contractor  shaU  either  replace,  repair, 
or  correct  such  supplies  promptly  at  his  ex¬ 
pense,  provided.  Instructions  to  do  so  are 
furnished  by  the  Contracting  Officer  within 
ninety  (90)  days  from  the  date  these  supplies 
were  delivered  by  the  Contractor  to  a  post 
office  or  common  carrier.  For  supplies  de- 
Uvered  by  means  other  than  poet  office  or 
common  carrier,  such  ninety  (90)  day  period 
shall  commence  from  the  date  these  supplies 
were  delivered  to  the  point  of  first  receipt  by 
the  Government. 

(c)  Preparation  of  Invoice.  (1)  Upon  de¬ 
livery  of  supplies  to  a  post  office,  common 
carrier,  or  in  shipments  by  other  means,  the 
point  of  first  receipt  by  the  Government,  the 
Contractor  shall  prepare  an  Invoice  In  ac¬ 
cordance  with  Clause  3  of  the  General  Pro¬ 
visions  of  Purchase  Order,  except  that  in¬ 
voices  under  a  blanket  purchase  agreement 
shall  be  prepared  In  accordance  with  the  pro¬ 
visions  of  the  agreement.  In  shipments  by 
either  post  office  or  common  carrier,  the 
Contractor  shall  either  (A)  cite  on  bis  In¬ 
voice  the  date  of  shipment,  name  and  ad¬ 
dress  of  post  office  or  carrier,  bUl  of  lading 
number  or  other  shipment  document  num¬ 
ber.  or  (B)  attach  copies  of  such  documents 
to  his  invoices  as  evidence  of  shipment.  In 
the  case  of  delivery  by  other  than  post  office 
or  common  carrier,  a  receipted  copy  of  the 
Contractor’s  delivery  document  shall  be  at¬ 
tached  to  the  Invoice  as  evidence  of  delivery. 
Regardless  of  delivery  method  the  Invoice 
shall  include  the  following  signed  certifica¬ 
tion: 

I  hereby  certify  that  I  did  ship  on _ _ 

(Date) 

via  the  _ _ 

(Method  of  shipment) 

or  deliver  on  _ 

(Date) 

In  accordance  with  shipping  Instructions  is¬ 
sued  by  the  ordering  officer,  supplies  in  the 
quantities  shown  hereon  and  that  such  sup¬ 
plies  are  in  the  quantity  and  of  the  quality 
designated  by  the  cited  purchase  order.  This 
statement  is  furnished  to  support  payment 
of  invoice. 

(2)  If  the  purchase  price  excludes  the 
cost  of  transportation,  the  Contractor  shall 
enter  the  prepaid  shipping  cost  on  the  In¬ 
voice  as  a  separate  item.  The  cost  of  parcel 
post  insurance  will  not  be  paid  by  the  Gov¬ 
ernment. 

(5)  A  requirement  that  outer  shipping 
containers  shall  be  marked  "Fast  Pay". 

§  3.606-4  Responsibility  for  collection 
of  debts. 

The  contracting  officer  shall  be  pri¬ 
marily  responsible  for  collecting  debts 
resulting  from  failures  of  contractors  to 
properly  replace,  repair,  or  correct  sup¬ 
plies  lost,  damaged,  or  not  conforming 
to  purchase  requirements  (see  §S  163.100 
and  163.101  of  this  chapter) . 

§  3.607  Imprest  fund  method. 

§  3.607—1  General. 

An  imprest  fund  is  a  cash  fund  of  a 
fixed  amount  established  through  an  ad¬ 
vance  of  funds,  without  appropriation 
charge,  to  an  authorized  imprest  fund 
cashier  to  effect  immediate  cash  pay¬ 
ments  of  relatively  small  amounts  for 
authorized  purchases  of  supplies  and 
nonpersonal  services. 
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§  3.607—2  Establishment  of  imprest 
funds. 

(a)  Authority.  Commanders  of  in¬ 
stallations  and  of  activities  with  pur¬ 
chasing  authority  are  authorized  to  ap¬ 
prove  the  establishment  of  imprest  funds. 
The  number  of  imprest  funds  at  an  in¬ 
stallation  shall  be  kept  to  a  minimum 
and  one  imprest  fund  should  be  sufficient 
in  most  instances.  Exceptions  to  this 
general  rule  may  be  justified  for  isolated 
activities  when  the  location  of  the  estab¬ 
lished  fund  is  not  readily  accessible. 

(b)  Amount  of  imprest  funds.  The 
amount  of  each  fund  shall  be  established 
on  the  basis  of  the  estimated  monthly 
pajmients  therefrom  and  the  need  for  re¬ 
plenishment  without  imdue  administra¬ 
tive  burden,  but  shall  not  exceed  $5,000. 

A  review  shall  be  made  at  least  quarterly 
to  insure  that  the  fund  is  not  in  excess 
of  actual  needs,  and  necessary  adjust¬ 
ments  shall  be  made. 

(c)  Imprest  fund  cashiers.  (1)  Im¬ 
prest  fund  cashiers  must  be  appointed  by 
the  head  of  an  installation  or  activity  to 
make  authorized  cash  pasmients  for  ma¬ 
terials  and  nonpersonal  services,  main¬ 
tain  custody  of  fimds,  and  file  periodic 
vouchers  to  account  for  and  replenish  the 
imprest  fund.  Disbursing  officers  and 
others  responsible  for  originating,  ap¬ 
proving.  processing  and  receiving  re¬ 
quirements  are  not  eligible  for  appoint¬ 
ment  as  imprest  fimd  cashiers.  Excep¬ 
tions  to  this  rule  may  be  granted  by  the 
major  headquarters  exercising  control 
over  the  installation  or  activity.  In  no 
event  shall  an  imprest  fund  cashier  have 
access  to  or  control  of  more  than  one 
imprest  fund.  Imprest  fund  cashiers 
shall  be  covered  by  appropriate  position 
schedule  bonds. 

(2)  Each  appointment  and  termina¬ 
tion  of  appointment  shall  be  approved  by 
the  head  of  the  installation  or  activity. 
After  approval,  administrative  orders 
signed  by  the  appropriate  authority  shall 
be  issued.  Appointment  orders  shall 
contain  the  following: 

(i)  Name  of  individual  and  duty 
station; 

(ii)  Identification  of  disbursing  sta¬ 
tion  for  which  the  cashier  will  act,  in¬ 
cluding  the  accounting  number  assigned 
thereto; 

(iii)  Specific  duties  to  be  performed; 

(iv)  Effective  date;  and 

(V)  Amount  and  location  of  fund. 

An  alternate  cashier  may  be  appointed 
(see  subparagraph  3  of  this  paragraph) 
on  the  same  order  as  the  principal.  Two 
copies  of  the  orders  shall  be  furnished  to 
capers,  and  one  copy  each  to  the  dis¬ 
bursing  office  and  the  installation  or  ac¬ 
tivity  purchasing  office. 

(3)  An  alternate  imprest  fund  cashier 
may  be  appointed  to  provide  service  dur¬ 
ing  the  8d>sence  of  the  principal  cashier. 
Appointment  and  surety  bond  require¬ 
ments  for  principal  cashiers  shall  apply 
to  alternate  capers.  In  planned  ab¬ 
sences  of  the  princii>al  cashier,  cash  may 
be  advanced  1^  the  principal  to  the  alter¬ 
nate  in  any  amount  up  to  the  limit  of  the 
fund.  The  principad  shall  obtain  a 
signed  cash  receipt  from  the  alternate. 
Upon  resumption  of  his  duties,  the  prin¬ 
cipal  cashier  shall  return  the  cash  re- 
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cdpt  to  the  alternate  after  obtaining  paid 
receipts,  subvouchers  (see  i  3.607-4(f) 

(2) )  and  residual  cash.  In  the  unfore¬ 
seen  absence  of  the  principal  cashier, 
funds  may  be  advanced  to  the  alternate 
in  the  normal  manner  by  the  disbursing 
officer.  These  funds  shall  be  in  addition 
to  the  amount  currently  advanced  to  the 
principal  cashier  under  the  established 
fund,  but  shall  not  exceed  the  amoimt  of 
the  fund.  Upon  return  of  the  principal 
cashier,  the  alternate  shall  return  paid 
receipts,  subvouchers,  and  residual  cash, 
to  the  disbursing  officer. 

§  3.607—3  Conditions  for  use. 

(a)  Imprest  funds  may  be  used  in  ac¬ 
complishing  small  purchases  when  all  of 
the  following  conditions  are  present: 

(1)  The  transaction  is  not  in  excess  of 
$100  ($250  under  emergency  conditions) ; 

(2)  The  supplies  or  services  are  avail¬ 
able  for  delivery  within  30  days,  whether 
at  the  supplier’s  place  of  business  or  at 
destination;  and 

(3)  The  purchase  does  not  require  de¬ 
tailed  technical  specifications  or  tech¬ 
nical  inspection. 

(b)  Imprest  funds  may  also  be  used 
for  pairment  of: 

(1)  Parcel  post  charges  (including 
c.o.d.  postal  charge) ,  and 

(2)  Local  delivery  charges, 

for  supplies  ordered  for  payment  from 
imprest  funds,  when  the  vendor  is  re¬ 
quested  to  arrange  for  delivery,  and 

(3)  C.OD,  charges  for  supplies  or¬ 
dered  for  pajnnent  from  imprest  funds 
except  as  limited  by  paragraph  (c)  (2)  of 
this  section. 

(c)  Imprest  funds  shall  not  be  used 
for: 

( 1 )  Payments  of  salaries  and  wages ; 

(2)  Payment  of  transportation 
charges  (i.e.,  line-haul  or  intercity 
charges  for  transportation  services  paid 
directly  to  a  common  carrier  providing 
such  services,  as  distinguished  from 
transportation  charges  included  as  an 
Integral  part  of  the  vendor’s  price) ; 

(3)  Advances,  other  than  those  auth¬ 
orized  in  §  3.607-4 (d) ;  or 

(4)  Cashing  of  checks  or  other  negoti¬ 
able  instruments. 

§  3.607—4  Procedures. 

(a)  Procurement.  Purchases  from  the 
imprest  fund  shall  be  based  upon  an 
authorized  purchase  request  and  shall 
be  made  only  by  the  personnel  author¬ 
ized  by  the  contracting  officer.  Orders 
may  be  placed  orally  without  soliciting 
competition  when  prices  are  considered 
to  be  resisonable,  but  shall  be  distributed 
equitably  among  qualified  suppliers. 
Prompt  pa3rment  discounts  shall  be  so¬ 
licited,  and  a  sales  doemnent  shall  be 
obtained  to  support  the  cash  payment. 
An  authorized  purchase  order  form  en¬ 
dorsed  “Pasmient  to  be  made  from  Im¬ 
prest  Fund”  may  be  used  when  required 
by  supplier  for  granting  Government 
discounts,  or  tax  exemptions.  (Since 
purchases  through  the  use  of  imprest 
funds  are  of  relatively  small  value. 
Government  tax  exemption  certificates 
generally  will  not  be  required.)  When 
the  proposed  purchase  price  will  exceed 
any  stated  monetary  r^rictions  on  the 
purchase  request,  additional  authoriza¬ 
tion  shall  be  obtained  prior  to  making 


the  purchEise.  Copies  of  the  purchase 
request  document  shall  be  marked  to 
show: 

(1)  That  an  imprest  fund  purchase 
has  been  made, 

(2)  The  unit  prices  and  extensions, 

(3)  The  supplier’s  name  and  address, 
and 

(4)  Anticipated  date  of  delivery  or 
pickup. 

(b)  Sales  document.  A  sales  docu¬ 
ment  is  a  term  applied  to  a  supplier’s 
invoice,  sales  ticket,  packing  slip,  or  any 
other  sales  instrument  containing  the 
following  minimum  information: 

( 1 )  Supplier’s  name  and  address ; 

(2)  List  of  items; 

(3)  Quantity; 

(4)  Unit  price  and  extension;  and 

(5)  Cash  discoimt,  if  any. 

(c)  Receipt  of  material.  (1)  All  mate¬ 
rial  purchased  through  the  imprest  fund 
shall  be  delivered  to  a  designated  re¬ 
ceiving  activity.  The  receiver  shall  ex¬ 
amine  the  material  to  ascertain  that  the 
quantities  and  items  described  on  the 
purchase  request  document  and  the  sup¬ 
plier’s  sales  document  are  present  and 
in  satisfactory  condition.  If  the  mate¬ 
rial  is  acceptable,  the  receiver  shall 
stamp  the  supplier’s  sales  document 
“Received  and  Accepted’’,  date  and  sign 
the  document,  and  pass  it  to  the  imprest 
fund  cashier  for  payment.  In  the  ab¬ 
sence  of  a  supplier’s  sales  document,  a 
receipted  Standard  Form  1165  (Receipt 
for  Cash -Subvoucher)  or  DD  Form  1155 
(Order  for  Supplies  or  Services)  may  be 
used  to  record  the  receipt  of  purchases 
made  from  the  imprest  fund  and  shall 
be  processed  in  the  same  manner. 

(2)  When  it  is  not  practicable  to  ob¬ 
tain  delivery  of  material  at  destination 
on  a  c.o.d.  basis,  advance  arrangement 
may  be  made  for  the  material  to  be 
picked  up.  The  imprest  fimd  cashier 
may  then  advance  cash  to  an  authorized 
individual  to  pick  up  and  pay  for  the 
material.  Necessary  certifications  of  re¬ 
ceipt  and  acceptance  of  material  shall 
be  obtained  on  one  of  the  documents 
as  indicated  in  subparagraph  (1)  of  this 
paragraph.  Receipt  for  cash  payment 
(see  paragraph  (e)  of  this  section)  shall 
be  made  on  the  same  document,  which 
will  serve  as  the  imprest  fimd  receipt. 

(3)  When  prior  arrangements  for  pick 
up  of  material  are  not  practicable,  the 
imprest  fund  cashier  may  advance  cash 
to  an  authorized  individual  to  make  a 
proposed  purchase. 

(d)  Advance  of  funds.  Individuals 
receiving  a  cash  advance  from  the  im¬ 
prest  fund  cashier  shall  be  required  to 
sign  the  “Interim  Receipt  for  Cash”  por¬ 
tion  of  Standard  Form  1165,  or  an  equiv¬ 
alent  receipt  form.  After  the  purchase 
has  been  made,  the  individual  will  return 
any  unused  cash  to  the  imprest  fimd 
cashier  with  the  necessary  certifications 
of  receipt,  acceptance,  and  cash  pay¬ 
ment,  at  which  time  the  imprest  fund 
cashier  shall  “void”  the  interim  receipt 
for  cash.  Cash  so  advanced  should  be 
accounted  for  daily,  but  imder  unusual 
circumstances  cash  may  be  advanced  for 
longer  periods.  The  requirement  that 
the  position  of  imprest  fund  cashier  be 
covered  under  a  position  schedule  bond 
does  not  extend  to  individuals  to  whom 


funds  are  advanced  for  making  cash 
purchases. 

(e)  Certification  of  cosh  payment. 
The  original  receipt  document  (or  a  copy 
tendered  as  the  original)  presented  to 
the  imprest  fund  cashier  for  payment 
shall  be  stamped  with  a  certification  con¬ 
taining  the  following  information; 

(1)  Statement  that  cash  pa3rment  was 
received  in  full, 

(2)  Amount  paid, 

( 3 )  Date  of  payment,  and 

(4)  'Signature  and  title  of  supplier  or 
his  agent  receiving  the  cash  payment. 

Alterations  or  corrections  to  documents 
tendered  for  payment  shall  be  initialed 
by  the  person  making  the  change. 
Changes  in  the  amount  paid  shall  be  ini¬ 
tialed  by  the  individual  receiving  pay¬ 
ment. 

(f)  Responsibilities  of  imprest  fund 
cashier.  (1)  Pending  receipt  of  material, 
the  imprest  fund  cashier  shall  keep  a  file 
of  purchase  request  documents  covering 
imprest  fund  purchases.  Prior  to  pay¬ 
ment,  or  acceptance  of  the  document 
tendered  for  settlement  of  an  advance, 
the  cashier  shall  verify  the  necessary 
certification  of  receipt  and  the  supplier’s 
billed  price  or  the  price  paid.  If  the 
supplier’s  receipt  for  cash  payment  is 
not  obtained  for  purchsises  of  $15  or  less, 
the  imprest  fund  cashier  shall  sign  the 
cash  receipt  document.  Receipt  for  U.S. 
parcel  post  c.o.d.  charges  should  be  ob¬ 
tained  on  Standard  Form  1165.  When 
receipt  cannot  be  obtained  for  c.o.d.  pur¬ 
chases,  imprest  fund  cashiers  located  in 
foreign  countries  are  authorized  to  certi¬ 
fy  on  the  receipt  document,  “Delivered 
by  (name  of  post  office  or  carrier)  no  re¬ 
ceipt  given.”  The  c.o.d.  label  shall  be 
removed  from  the  parcel  and  affixed  to 
the  receipt  document  in  support  of  the 
reimbursement  voucher.  Imprest  fund 
cashiers  at  any  location  may  accept  a 
signed  c.o.d.  receipt  to  support  the  sub¬ 
voucher  if  the  carrier  refuses  to  sign  a 
Government  form. 

(2)  After  completion  of  settlement 
transaction,  each  subvoucher  shall  be 
numbered  consecutively  and  this  num¬ 
ber  placed  on  the  original  of  the  paid 
receipt  documents.  These  subvouchers 
will  support  the  cashier’s  claim  for  re¬ 
imbursement  of  the  imprest  fund.  The 
imprest  fund  cashier  will  not  request 
duplicate  receipt  documents,  nor  retain 
such  documents  if  provided. 

(3)  When  total  charges  stated  on  the 
sales  document  are  paid,  without  deduc¬ 
tion  of  discounts  offered  and  earned,  or 
without  correction  of  minor  billing 
errors,  action  will  be  taken  to  obtain  a 
refund  from  the  supplier.  Collection 
action  may  be  waived  for  refunds  of  one 
dollar  or  less. 

(g)  Payments — (1)  C.O.D.  Upon 
presentation  of  an  authorized  document 
with  the  necessary  certification  of  re¬ 
ceipt  for  supplies  or  services,  the  imprest 
fund  cashier  or  other  authorized  individ¬ 
ual  shall  pay  the  supplier  or  his  agent 
and  obtain  the  certification  of  cash  pay¬ 
ment  as  set  forth  in  §  3.607-4(e) . 

(2)  Group  receipt.  When  consider¬ 
able  quantities  of  c.o.d.  shipments  are 
received  or  picked  up  from  a  common 
carrier  or  post  office,  the  certification  of 
cash  payment  may  be  accixnplished  on 


Thursday,  April  29,  1965 


FEDERAL  REGISTER 


5977 


a  list  of  the  packages  provided  by  the 
post  office  or  common  carrier.  Such 
group  receipt  will  be  supported  by  copies 
of  the  applicable  sales  documents  if 
available. 

(3)  Periodic  payments.  When  a 
blanket  purchase  agreement  is  not  suit¬ 
able  and  it  is  adniinistratively  conven¬ 
ient  and  agreeable  to  the  supplier,  pe¬ 
riodic  payments  from  the  imprest  fund 
may  be  made  for  supplies  delivered  on 
a  repetitive  basis,  provided  that  the  ac¬ 
cumulated  amount  of  the  deliveries  for 
the  specified  period  does  not  exceed  the 
dollar  limitation  imposed  on  the  imprest 
fund  method  by  §  3.607-3. 

(4)  Failure  to  ship  C.O.D.  When  ma¬ 
terial  is  ordered  c.o.d.  but  is  shipped  by 
the  supplier  subject  to  payment  by 
check,  Standard  Form  1034  (Public 
Voucher  for  Purchases  and  Services 
Other  than  Personal),  may  be  used  to 
make  payment.  Under  these  circum¬ 
stances,  the  receiver  shall  prepare  the 
necessary  certification  of  receipt  and 
forward  the  receipted  document  Uirough 
the  imprest  fund  cashier,  for  attach¬ 
ment  of  the  supporting  documents  which 
authorized  the  shipment  and  submis¬ 
sion  to  the  disbursing  officer  for  payment. 

(h)  Reimbursement  of  imprest  funds. 
(1)  The  imprest  fund  shall  be  reim¬ 
bursed  by  use  of  Standard  Form  1129 
(Reimbursement  Voucher)  supported  by 
cashier’s  subvouchers.  The  imprest  fund 
cashier  shall  prepare  and  submit  Stand¬ 
ard  Form  1129  in  triplicate  to  the  dis¬ 
bursing  officer  as  frequently  as  necessary, 
but  not  less  than  monthly.  At  the 
close  of  the  fiscal  year,  a  reimburse¬ 
ment  voucher  covering  all  remain¬ 
ing  subvouchers  through  "30  June  shall 
be  submitted  before  the  closing  of 
the  allotment  accounts  for  the  month. 
When  required,  subvouchers  shall  be 
summarized  by  account  to  complete 
the  accounting  classification  block  of 
Standard  Form  1129.  The  subvouchers 
shall  be  attached  to  the  original  of 
Standard  Form  1129  and  submitted 
to  the  disbursing  officer  for  reimburse¬ 
ment  of  the  imprest  fund.  One  copy  of 
Standard  Form  1129  shall  be  retained  by 
the  imprest  fund  cashier  pending  the  re¬ 
turn  of  the  “paid”  c(W)y  of  the  form  with 
the  reimbursement  checks  or  currency 
in  the  amounts  requested  by  the  cashier. 

(2)  When  a  supplier  refunds  cash 
prior  to  the  submission  of  Standard 
Form  1129  covering  such  payment,  the 
imprest  fund  cashier  shall  accept  the 
refund,  return  the  money  to  the  imprest 
fund,  and  enter  the  amount  of  the  re¬ 
fund  on  the  original  of  the  supplier’s 
receipt.  When  the  refund  is  made  sub¬ 
sequent  to  the  submission  of  the  appli¬ 
cable  Standard  Form  1129,  the  imprest 
fund  cashier  shall  enter  the  amount  of 
the  refund  on  the  retained  copy  of  the 
reimbursement  voucher,  promptly  sub¬ 
mit  the  refund  to  the  disbursing  ^officer, 
and  obtain  a  receipt. 

(i)  Accounting.  Record  keeping  for 
the  imprest  fund  shall  be  as  simple  as 
possible  consistent  with  the  maintenance 
of  adequate  controls.  A  file  of  suppliers’ 
receipts  for  amounts  paid  and  not  yet 
vouchered  for  reimbursement,  and  copies 
of  paid  reimbursement  vouchers  ordi¬ 
narily  will  suffice  for  the  records  of  the 
imprest  fund  cashier. 


(j)  Review.  The  imprest  fund  cashier 
shall  be  required  to  account  for  the  es¬ 
tablished  fund  at  any  time,  by  cash  on 
hand,  paid  suppliers’  receipts,  unpaid 
reimbursement  vouchers,  and  interim  re¬ 
ceipts  for  cash.  Unannounced  inspec¬ 
tions,  including  cash  counts,  shall  be 
made  of  each  imprest  fund  at  least  quar¬ 
terly.  The  commanding  officer  or  head 
of  the  purchasing  activity  shall  desig¬ 
nate  one  or  more  individuals,  excluding 
the  disbursing  officer  advancing  the 
funds  and  subordinates  of  the  imprest 
fund  cashier,  to  perform  this  verification. 
Upon  completion  of  each  verification,  a 
report  shall  be  submitted  promptly  to 
the  commanding  officer  or  the  head  of 
the  purchasing  activity  and  a  copy  fur¬ 
nished  the  disbursing  officer  providing 
the  imprest  funds. 

§  3.608  Purchase  orders. 

§  3.608—1  General. 

Negotiated  purchases  of  material  and 
nonpersonal  services  not  in  excess  of 
$2,500,  except  as  provided  in  3-608.2 (b) 
(2) ,  may  be  effected  by  using  DD  Form 
1155  (Order  for  Supplies  or  Services) 
and  its  ancillary  forms,  or  Standard 
Form  44  (Purchase  Order — Invoice — 
Voucher)  (see  3-608.8).  The  DD  Form 
1155  may  also  be  used  for  construction 
not  in  excess  of  $2,000.  Pending  revi¬ 
sion  of  the  1  April  1964  edition  of  DD 
Form  1155r  and  the  reverse  side  of  DD 
Form  1155,  delete  clauses  8  and  9  thereof 
and  the  asterisked  statement  “applicable 
only  to  construction  contracts  for  $2,000 
or  less  for  work  within  the  United 
States”. 

§  3.608—2  Order  for  Supplies  or  Serv¬ 
ices  (DD  Forms  1155,  1155r,  1155c, 
1155c— 1,  and  1155s). 

(a)  Forms.  The  following  forms  may 
be  used  to  issue  purchase  orders: 

(1)  DD  Form  1155  (Order  for  Sup¬ 
plies  or  Services)  including  its  reverse 
side,  1155r,  provides  in  one  document — 

(1)  A  purchase  order,  a  blanket  pur¬ 
chase  agreement,  delivery  order  under  a 
contract,  or  delivery  order  on  <3overn- 
ment  agencies  outside  the  Department  of 
Defense  (see  Part  5  of  this  chapter) : 

(ii)  A  receiving  and  inspection  report; 

(iii)  A  property  voucher; 

(iv)  A  public  voucher; 

(V)  An  imprest  fund  feceipt;  and 

(vi)  An  invoice,  if  desired  by  the  sup¬ 
plier. 

(2)  DD  Form  1155c  (Continuation 
Sheet)  provides  additional  space  (Stand¬ 
ard  Form  36  (Continuation  Sheet)  may 
be  used  in  lieu  of  DD  Form  1155c) ; 

(3)  DD  Form  1155c-l  (Commissary 
Continuation  Sheet)  (for  use  on  op¬ 
tional  basis),  provides  columns  suited 
for  commissary  procurements;  and 

(4)  DD  Form  1155s  (Additional  Gen¬ 
eral  Provisions,  Modification,  and  Ac¬ 
ceptance)  used  with  the  DD  Form  1155 
(see  §  3.608-4) . 

(b)  Conditions  for  Use. — (1)  Use  as  a 
purchase  order  of  not  more  than  $2,500. 
DD  Form  1155  is  authorized  for  negoti¬ 
ated  purchases  of  not  more  than  $2,500 
($2,000  in  the  case  of  construction). 
Provided: 

(i)  The  procurement  is  unclassified. 

(ii)  No  clause  covering  the  subject 
matter  of  any  clause  set  forth  in  this 


subchapter,  other  than  clauses  set  forth 
on  the  back  of  DD  Form  1155  and  clauses 
referred  to  in  §  3.606-3  (b)  (4) ,  in  subdivi¬ 
sions  (iii)  through  (xl)  of  this  subpara¬ 
graph,  in  paragraph  (d)  of  this  section, 
and  in  §§  3.608-3  and  3.608-4,  are  to  be 
used. 

(iii)  Where  the  contract  specifies  the 
delivery  of  data,  one  of  the  clauses  set 
forth  in  S§  9.203  through  9.206  of  this 
chapter  shall  be  added  as  appropriate 
in  accordance  with  the  instructions  con¬ 
tained  in  Subimrt  B,  Part  9  of  this 
chapter. 

(iv)  When  required  by  Subpart  D,  Part 
6  of  this  chapter,  the  clause  set  forth  in 
§  6.403  of  this  chapter  shall  be  added. 

(V)  The  Priorities,  Allocations,  and 
Allotments  clause  (see  §  7.104-18  of  this 
chapter)  may  be  inserted  in  the  Schedule 
where  required. 

( vi )  When  required  by  Subpart  F,  Part 
4  of  this  chapter.  Humane  Slaughter  of 
Livestock,  the  procedures  set  forth  in 
§  4.604  of  this  chapter  shall  be  followed. 

(vii)  Where  inspection  and  accept¬ 
ance  are  at  origin,  where  contract  ad¬ 
ministration  is  performed  at  origin, 
where  delivery  at  multiple  destinations 
is  required,  or  where  otherwise  appro¬ 
priate  the  Material  Inspection  and  Re¬ 
ceiving  Report  clause  (see  §  7.105-7  of 
this  chapter)  may  be  inserted  in  the 
Schedule. 

(viii)  Where  Government  property 
having  an  acquisition  cost  in  excess  of 
$25,000  is  to  be  furnished  (for  use  in 
performance  of  contract  or  for  repair) , 
the  Government  Property  (Fixed  Price) 
clause  in  §  13.702  of  this  chapter  shall  be 
inserted  in  the  Schedule.  Where  Gov¬ 
ernment  property  having  an  acquisition 
cost  not  in  excess  of  $25,000  is  to  be  fur¬ 
nished  for  use  in  performance  of  the  con¬ 
tract  or  for  repair,  the  Government-F^ir- 
nished  Property  (Short  Form)  clause  in 
§  13.710  of  this  chapter  shall  be  inserted 
in  the  Schedule;  provided  that  use  of 
the  clause  shall  be  optional  where  the 
acquisition  cost  of  property  furnished  for 
repair  is  not  in  excess  of  $2,500.  Where 
a  Government  Property  clause  is  inserted 
in  the  Schedule  the  contractor’s  signa¬ 
ture  shall  be  obtained  by  using  DD  Form 
1155s. 

(ix)  Where  the  contract  is  for  Military 
Assistance  Program  items,  the  “United 
States  Products  (Military  Assistance 
Program)”  certificate  and  clause  (see 
§§6.703-3  and  6.703-4  of  this  chapter) 
shall  be  inserted  in  the  Schedule,  and 
clause  6  of  the  General  Provisions  (For¬ 
eign  Supplies)  deleted. 

(x)  ’The  Commercial  Warranty  clause 
in  §  1. 324-2  (c)  of  this  chapter  may  be 
used  in  accordance  with  the  provisions  of 
that  section. 

(xi)  The  clauses  set  forth  in  §  1.1208 
of  this  chapter  may  be  used  in  accord¬ 
ance  with  the  provisions  of  that  section. 

(2)  Use  as  a  purchase  order  in  excess 
of  $2,500  by  deployed  units.  DD  Form 
1155,  in  conjunction  with  DD  Form  1155s 
when  appropriate,  is  authorized  for  pur¬ 
chases  in  excess  of  $2,500  but  not  more 
than  $10,000  where  negotiation  is  au¬ 
thorize  by  Subpart  B  of  this  part. 
Provided: 

(i)  The  procurement  is  imclassified. 

(ii)  The  procurement  is  accomplished 
by  units  which  are  deploye  to  remote 
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areas  away  f  nun  established  Department 
of  Defense  insUdlations  with  procure¬ 
ment  functions. 

(iii)  The  mission  involving  the  deploy¬ 
ment  action  is  directed  by  authority 
above  the  unit  to  be  deployed. 

(iv)  The  commander  of  the  deployed 
unit  determines  the  supplies  and  non¬ 
personal  services  to  be  procured  are  re¬ 
quired  for  mission  accomplishment  and 
time  does  not  permit  requirements  being 
satisfied  throiigh  normal  channels. 

(V)  The  supplies  or  services  are  im¬ 
mediately  available. 

(vi)  When  required  by  S  7.104-15  of 
this  chapter,  the  Examination  of  Records 
clause  shall  be  added. 

(vii)  When  required  by  Subpart  D, 
Part  11  of  this  chapter,  one  of  the  clauses 
set  forth  in  S  11.403  of  this  chapter  shall 
be  added. 

(viii)  Authority  will  be  used  only  from 
time  of  initial  deployment  or  mission 
commencement  of  a  unit  until  such  time 
as  normal  channels  of  support  for  the 
unit  are  established. 

(ix)  One  payment  shall  be  made  re¬ 
gardless  of  the  niunber  of  deliveries  or 
destinations. 

(c)  Solicitation  and  evaluation  of  quo¬ 
tations — (1)  General.  In  using  the 
purchase  order  method,  competition 
shall  be  solicited  in  accordance  with 
§  3.604,  and  every  effort  shall  be  made 
to  obtain  prompt  payment  discoimts. 
Written  quotations  may  be  solicited  by 
Standard  Form  18  (Request  for  Quota¬ 
tion),  approved  automated  format,  or 
teletype. 

(2)  Evaluation  of  quotations.  Quota¬ 
tions  shall  be  evaluated  inclusive  of 
transportation  charges  from  the  ship¬ 
ping  point  of  the  supplier  to  the  delivery 
destination.  For  orders  exceeding  $250, 
oral  quotations  shall  be  recorded  directly 
on  the  purchase  request,  on  an  abstract 
sheet,  or  other  appropriate  work  sheet. 
Except  as  provided  tmder  the  unpriced 
purchase  order  method,  quotations  that 
are  indefinite  as  to  price  or  based  on 
price  escalation  or  redetermination  shall 
not  be  considered  for  award  by  the  pur¬ 
chase  order  method. 

(d)  Preparation  and  issuance  of  priced 
purchase  orders.  All  applicable  blocks 
and  spaces  shall  be  completed  with  the 
required  data,  including  the  following: 

(1)  The  full  business  name  and  ad¬ 
dress  of  the  supplier  shall  be  stated. 
When  the  supplier  is  an  individual  doing 
business  imder  a  trade  name,  both  the 
supplier’s  name  and  the  trade  name 
shall  be  shown. 

(2)  A  local  series  of  numbers  shall  be 
used  in  numbering  purchsise  orders. 

(3)  Supplies  to  be  purchased  will  be 
Identified  in  accordance  with  Subpart  L, 
Part  1  of  this  chapter. 

(4)  The  quantity  of  supplies  or  serv¬ 
ices  shall  be  specified.  For  bulk  quan¬ 
tity  items  and  those  subject  to  shrinkage, 
evaporation,  miscount,  weight  or  footage 
variance,  etc.,  a  maximum  allowable 
variation  (normally  not  in  excess  of  10 
percent)  shall  be  specified  in  the  order 
80  that  shipments  in  excess  of  the  order 
quantity  may  be  accepted  if  the  reason 
for  such  excess  comes  within  the  Varia¬ 
tion  in  Quantity  clause  of  the  order  and 


the  aggregate  amoimt  of  the  order  does 
not  exceed  authorized  limitations. 

(5)  Purchase  orders  shall  be  issued  on 
a  fixed-price  basis,  except  as  otherwise 
provided  imder  $  3.608-3  and  shall  in¬ 
clude  any  trade  discounts  and  offered 
prompt  pasrment  discounts. 

(6)  Inspection  of  small  purchases  shall 
be  in  accordance  with  S  14.106  of  this 
chapter.  Orders  generally  will  provide 
that  inspection  and  acceptance  will  be 
at  destination  and  source  inspection 
should  be  specified  only  w^'ien  required 
by  S  14.105-2  of  this  chapter.  When 
insf>ection  and  acceptance  are  to  be  per¬ 
formed  at  destination,  advance  copies  of 
the  purchase  order  shall  be  furnished  to 
consignee(s)  for  material  receipt  pur¬ 
poses.  Receiving  reports  shall  be  accom¬ 
plished  immediately  upon  receipt  and 
acceptance  of  material  to  assure  expedi¬ 
tious  pasment  of  orders  and  to  obtain 
prompt  pasment  discounts,  except  where 
the  fast  payment  procedure  is  author¬ 
ized.  Normally,  inspection  at  origin 
with  acceptance  at  destination  shall  not 
be  specified. 

(7)  F.OJB.  destination  shall  be  speci¬ 
fied  for  supplies  to  be  delivered  within 
the  United  States,  except  Alaska  and 
Hawaii,  unless  there  are  valid  reasons  to 
the  contrary. 

(8)  The  block  “Deliver  to  F.03.  Point 
on  or  Before’’  shsdl  contain  a  definite 
date  by  which  delivery  of  supplies  or 
performance  of  services  is  required,  or 
the  delivery  date  may  be  stipulated  as 
a  certain  number  of  days  after  date  of 
order. 

(9)  All  purchase  orders  shall  contain 
the  typewritten  name  of  the  contracting 
or  ordering  ofiBcer  and  the  original  there¬ 
of  shall  be  manually  signed;  when  re¬ 
producible  masters  are  used,  only  the 
masters  need  be  manually  signed;  where 
interleaved  carbon  forms  are  utilized, 
mmual  signature  on  the  original  shall 
suffice.  Facsimile  signatures  may  be  used 
in  the  production  of  purchase  orders  by 
automated  methods,  provided  specific 
authority  for  such  use  is  obtained  from 
the  Director  of  Procurement,  Office  of 
the  Assistant  Secretary  of  the  Army  (In¬ 
stallations  and  Logistics)  in  the  Army; 
Deputy  Cffiief  of  Naval  Material  (Mate¬ 
rial  and  Facilities)  in  the  Navy;  the 
Director  of  Procurement  Policy,  Office  of 
the  Eieputy  Chief  of  Staff  (Systems  and 
Logistics)  in  the  Air  Force;  and  the  Ex¬ 
ecutive  Director,  Procurement  and  Pro¬ 
duction,  in  the  Defense  Supply  Agency. 

(10)  Distribution  of  copies  of  purchase 
orders  and  related  forms  shall  be  limited 
to  those  copies  required  for  essential 
administration  and  transmission  of  con¬ 
tractual  information. 

(11)  Purchase  orders  for  subscrip¬ 
tions  shall  contain  a  statement  substan¬ 
tially  as  follows  to  assure  that  subscrip¬ 
tions  have  become  effective  prior  to  pay¬ 
ment  of  invoices: 

Contractor’s  invoice  must  be  submitted 

on  or  before _  Contractor  wUl  be 

paid  on  tbe  basis  of  bis  invoice  which  must 
state  (1)  tbe  starting  and  ending  dates  ot 
subscriptions,  and  (2)  that  subscriptions 
have  been  placed  in  effect  for  the  addressees 
required. 


S  3.608-3  Unpriced  purtJiase  order. 

(a)  An  unpriced  purchase  order  is  an 
order  for  supplies  or  services  the  price  of 
which  is  not  established  at  the  time  of 
Issuance  of  the  order.  Contracting  offl- 
cers  shall  assure  that  suppliers  receiving 
unpriced  purchase  orders  are  carefully 
selected. 

(b)  An  unpriced  purchase  order  may 
be  used  only  when  all  of  the  following 
conditions  are  present: 

(1)  The  transaction  will  not  exceed 
$2,500; 

(2)  It  is  impractical  to  obtain  pricing 
in  advance  of  issuance  of  the  purchase 
order;  and 

(3)  The  procurement  is  for — 

(i)  Repairs  to  equipment  requiring 
disassembly  to  determine  the  nature  and 
extent  of  such  repairs; 

(il)  Sole  source  material  for  which 
cost  cannot  be  readily  established;  or 
(iii)  Supplies  or  services  where  prices 
are  known  to  be  competitive  but  exact 
prices  are  not  known. 

(c)  DD  Form  1155  shall  be  used  to  is¬ 
sue  unpriced  purchase  orders.  A  real¬ 
istic  monetary  limitation  shall  be  placed 
on  the  unpriced  purchase  order  which 
shall  be  an  obligation  subject  to  adjust¬ 
ment  when  the  firm  price  is  established. 
Orders  shall  not  contain  an  estimated 
target  unit  price.  Each  unpriced  pur¬ 
chase  order  shall  contain  the  following 
clause: 

notice  To  Sxtfpliek  (August  1963) 

Tills  is  a  firm  order  If  the  total  price  Is 

$ _ or  less.  Make  delivery  or  perform  in 

accordance  with  the  delivery  provisions  of 
this  order  and  submit  invoice  to  the  Con¬ 
tracting  Officer  of  the  purchase  (^3ce  named 
herein. 

If  total  price  of  this  order  will  exceed  the 
above  amount  or  if  you  cannot  furnish  mate¬ 
rial  or  services  in  exact  accordance  with  the 
description  and  delivery  schedules  set  forth 
herein,  notify  the  undersigned  Contracting 
Officer  immediately,  giving  your  quotation 
or  proposed  substitution  or  changes,  and 
withhold  performance  pending  reply. 

’The  contracting  officer  or  his  designated 
representative  shall  certify  that  the  in¬ 
voiced  price  is  fair  and  reasonable  and 
process  the  invoice  for  payment.  Suit¬ 
able  local  records  and  controls  of  out¬ 
standing  unpriced  purchase  orders  shall 
be  maintained  to  assure  regular  follow¬ 
up  with  suppliers  until  the  order  is 
priced.  These  records  should  include 
any  information  available  to  support  the 
fairness  and  reasonableness  of  the  pro¬ 
posed  monetary  limitation. 

§  3.608-4  Use  of  DD  Form  1155s  with 
the  DD  Form  1155. 

(a)  DD  Form  1155s  (Additional  Gen¬ 
eral  Provisions,  Modification,  and  Ac¬ 
ceptance)  used  with  the  DD  Form  1155 
in  negotiated  procurement  provides: 

(1)  Additional  general  provisions; 

(2)  A  block  for  modifications; 

(3)  A  block  for  the  contracting  officer 
to  mark  if  the  contractor’s  written  ac¬ 
ceptance  is  requested;  and 

(4)  A  space  for  the  contrsM:tor’s  signa¬ 
ture  when  a  written  acceptance  is  re¬ 
quested. 

(b)  DD  Form  1155s  is  authorized  for 
use  in  conjunction  with  DD  PVmn  1155 
when  it  is  desired  to: 
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(1)  Consummate  a  bixuUng  contract 
loetween  the  parties  before  the  contractor 
undertakes  performance,  In  which  case 
the  contracting  officer  shall  mark  the 
block  requiring  acceptance  by  the  con- 
tnudor  and  shall  attach  the  DD  Form 
1155s  to  the  DD  Form  1155 ; 

(2)  Modify  the  purchase  order  by 
action  authorized  under  the  Changes 
clause,  in  which  case  the  contracting  of¬ 
ficer  shall  mark  the  block  requiring  ac¬ 
ceptance  by  the  contractor;  that  block 
need  not  be  marked,  however,  if  the  con¬ 
tractor  has  previously  executed  such  an 
acceptance  on  a  DD  Form  1155s  issued 
under  that  purchase  order; 

(3)  Modify  the  purchase  order  by 
making  administrative  changes  such  as 
the  correction  of  typographical  errors, 
changes  in  the  paying  office  and  changes 
in  the  accounting  and  appropriation 
data,  in  which  case  acceptance  by  the 
contractor  is  not  required;  or 

(4)  Otherwise  modify  the  purchase  or¬ 
der,  in  which  case  the  contracting  officer 
shall  mark  the  block  requiring  accept¬ 
ance  by  the  contractor. 

No  additional  clauses  are  authorized  ex¬ 
cept  as  provided  in  $  3.608-2(b)  (1)  (U). 

A  superseding  DD  Form  1155  shall  not  be 
used  to  issue  a  change  to  an  outstanding 
purchase  order. 

§  3.608—5  Termination  of  purchase 
order. 

A  purchase  order  which  has  not  been 
accepted  in  writing  by  the  contractor 
may  be  withdrawn  or  canceled  by  the 
contracting  officer  any  time  prior  to  the 
supplier’s  initiation  of  performance. 
Notice  of  withdrawal  should  be  in  writ¬ 
ing  and  should  request  the  contractor’s 
acknowledgment  thereof.  If  the  con¬ 
tractor  has  begun  performance  on  such  a 
purchase  order  however,  or  if  the  con¬ 
tractor  has  accepted  the  purchase  order 
In  writing  other  than  by  a  DD  Form 
1155s,  and  it  subsequently  becomes  nec¬ 
essary  to  terminate  the  purchase  order, 
the  contractor  should  be  asked  to  agree 
to  cancellation  of  the  wder  without  cost 
or  liability  to  either  party,  and  if  he 
agrees,  the  cancellation  shall  be  effected 
by  a  DD  Form  1155s,  signed  by  the  con¬ 
tracting  officer  and  the  contractor.  If 
the  contractor  does  not  agree  to  a  no- 
cost  settlement,  the  case  will  be  referred 
to  the  legal  office  serving  the  installa¬ 
tion  and  action  will  be  withheld  pend¬ 
ing  receipt  of  advice  from  that  office. 
Termination  of  a  purchase  order  which 
the  contractor  has  accepted  in  writing  by 
means  of  DD  Form  1155s  will  be  proc¬ 
essed  in  accordance  with  the  guidance 
set  forth  in  Part  8  of  this  chapter. 

§  3.608-6  Use  of  DD  Form  1155  as  a 
delivery  order. 

(a)  Except  as  to  specialized  procure¬ 
ments  for  which  other  instryctions  are 
given  by  this  subchapter  (as  for  example, 
where  utility  purchases  are  procured 
under  Cleneral  Services  Administration 
area  contracts,  as  provided  in  Subpart  H, 
Part  5  of  this  chapter),  DD  Form  1155 
shall  be  used  without  monetary  limitation 
as  a  delivery  order  for  ordering  supplies 
and  services: 

(1)  Under  indefinite  delivery  type  con¬ 
tracts  (see  §  3.409)  including  such  con- 
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tracts  made  by  Government  agencies 
outside  the  Department  of  Defense:  Pro¬ 
vided,  (i)  the  order  is  issued  in  accord¬ 
ance  with,  and  subject  to  the  terms  and 
conditions  of  such  contract,  and  (11)  the 
order  refers  to  the  particular  contract  in¬ 
volved; 

(2)  From  Government  agencies  out¬ 
side  the  Department  of  Defense;  and 

(3)  Fi-om  designated  Agencies  for  the 
Blind  in  accordance  with  §  5.504-2  of  this 
chapter. 

(b)  All  delivery  orders  shall  contain 
the  typewritten  name  of  the  contracting 
officer  or  ordering  officer  and  the  original 
thereof  shall  be  manually  signed;  when 
reproducible  masters  are  used,  only  the 
masters  need  be  manually  signed;  when 
interleaved  carbon  forms  are  used,  man¬ 
ual  signature  on  the  original  shall  suffice. 
Facsimile  signatures  may  be  used  in  the 
production  of  delivery  orders  by  auto¬ 
mated  methods,  provided,  specific  au¬ 
thority  for  such  use  is  obtained  from  the 
Director  of  Procurement,  Office  of  the 
Assistant  Secretary  of  the  Army  (Instal¬ 
lations  and  Lc^lstics)  in  the  Army; 
Deputy  C^ief  of  Naval  Material  (Mate¬ 
rial  and  Facilities)  in  the  Navy;  the  Di¬ 
rector  of  Procurement  Policy,  Office  of 
the  Deputy  Chief  of  Staff  (Systems  and 
Logistics)  in  the  Air  Force  and  the  Exec¬ 
utive  Director,  Procurement  and  Produc¬ 
tion,  in  the  Defense  Supply  Agency. 

§  3.608—7  Use  of  DD  Form  1155  as  a 
public  voucher. 

DD  Form  1155  is  authorized  for  use  as 
a  public  voucher  (a)  up  to  $2,500  when 
the  form  is  used  as  a  purchase  order 
under  S  3.608-2(b)  (1),  (b)  up  to  $10,000 
when  the  form  is  used  as  a  purchase 
order  by  deployed  units  under  conditions 
enumerated  in  §  3.608-2(b)  (2) ,  (c)  with¬ 
out  monetary  limitation  when  the  form  is 
used  as  a  delivery  order,  and  (d)  without 
monetary  limitation  as  the  basis  for 
payment  of  an  invoice  against  blanket 
purchase  agreements. 

§  3.608—8  Order-invoice-vouchcr  method. 

(a)  Standard  Form  44  (Purchase 
Order-Invoice-Voucher)  is  designed  pri- 
marUy  for  over-the-counter  purchases 
by  authorized  Individuals  while  away 
from  the  purchasing  office  or  at  Isolated 
activities.  It  is  a  multipurpose  form 
which  can  be  used  as  a  purchase  order, 
receiving  report,  supplier’s  invoice  and 
public  voucher. 

(b)  Since  there  are  no  written  terms 
and  conditions  included  thereon.  Stand¬ 
ard  Form  44  Is  authorized  for  use  only 
when  no  other  small  purchase  method  is 
considered  more  suitable  and  all  of  the 
following  conditions  are  satisfied: 

( 1 )  The  transaction  is  not  in  excess  of 
$2,500, 

(2)  Supplies  or  services  are  immedi¬ 
ately  available,  and 

(3)  One  delivery  and  one  payment 
will  be  made. 

(c)  Instructions  for  completion  of 
Standard  Form  44  contained  on  the  form 
may  be  supplemented  in  accordance  with 
Departmental  needs  to  satisfy  internal 
procedural  requirements.  Negotiation 
authority  need  not  be  cited.  In  view  of 
the  negotiable  character  of  the  Stand¬ 
ard  Form  44,  Installations  will  maintain 


adequate  safeguards  to  assure  proper 
usage  and  availability  of  funds. 

(d)  DD  Form  1155  may  also  be  used 
for  over-the-coiuiter  pinchases  as  an 
order-lnvolce-voucher. 

§  3.807—2  Requirement  for  price  or 

cost  analysis. 

(a)  General.  Some  form  of  price  or 
cost  analysis  is  required  in  connection 
with  every  negotiated  procurement  ac¬ 
tion.  The  method  and  degree  of  anal¬ 
ysis,  however,  is  dependent  on  the  facts 
surrounding  the  particular  procurement 
and  pricing  situation.  Cost  analysis 
shall  be  performed  in  accordance  with 
paragraph  (c)  of  this  section  when  cost 
or  pricing  data  is  required  to  be  sub¬ 
mitted  under  the  conditions  described  in 
§  3.807-3;  however,  the  extent  of  the  cost 
analysis  should  be  that  necessary  to  as¬ 
sure  reasonableness  of  the  pricing  result, 
taking  into  consideration  the  amount  of 
the  proposed  contract  and  the  cost  and 
time  needed  to  accpmulate  the  necessary 
data  for  analysis.  Price  analysis  shall 
be  used  in  all  other  instances  to  deter¬ 
mine  the  reasonableness  of  the  proposed 
contract  price.  Price  analysis  may  also 
be  useful  in  corroborating  the  overall  rea¬ 
sonableness  of  a  proposed  price  where 
the  determination  of  reasonableness  was 
developed  through  cost  analysis. 

(b)  Price  analysis.  (1)  Price  analysis 
is  the  process  of  examining  and  evaluat¬ 
ing  a  prospective  price  without  evalua¬ 
tion  of  the  separate  cost  elements  and 
proposed  profit  of  the  individual  pro¬ 
spective  supplier  whose  price  is  being 
evaluated.  Price  analysis  may  be  ac¬ 
complished  in  various  ways  including 
the  following: 

(i)  The  comparison  of  the  price  quc- 
t£(tions  submitted; 

(ii)  The  cwnparison  of  prior  quota¬ 
tions  and  contract  prices  with  current 
quotations  for  the  same  or  similar  end 
items  (to  provide  a  suitable  basis  for 
comparison,  appropriate  allowances  must 
be  made  for  differences  in  such  factors 
as  specifications,  quantities  ordered,  time 
for  delivery.  Government-furnished  ma¬ 
terials,  and  experienced  trends  of  im¬ 
provement  in  production  efficiency;  it 
must  also  be  recognized  that  such  com¬ 
parison  may  not  detect  an  unreasonable 
current  quotation  unless  the  reasonable¬ 
ness  of  the  prior  prices  was  established 
and  unless  changes  in  the  general  level 
of  business  and  prices  have  been  con¬ 
sidered)  ; 

(iii)  The  use  of  rough  yardsticks  (such 
as  dollars  per  pound,  per  horsepower, 
or  other  units)  to  point  up  apparent  gross 
Inconsistencies  which  should  be  subject¬ 
ed  to  greater  pricing  Inquiry; 

(iv)  The  comparison  of  prices  set  forth 
in  published  price  lists  issued  on  a  com¬ 
petitive  basis,  published  market  prices  of 
commodities  and  similar  indicia,  together 
with  discount  or  rebate  arrangements; 
and 

(v)  The  comparison  of  proposed  prices 
with  estimates  of  cost  independently  de¬ 
veloped  by  personnel  within  the  pur¬ 
chasing  activity. 

(2)  Price  analysis  techniques  should 
be  used  to  support  or  supplement  cost 
analysis  wherever  appropriate. 
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(c)  Cost  analysis.  (1)  Cost  analysis 
is  the  review  and  evaluation  of  a  con¬ 
tractor’s  cost  or  pricing  data  (see  §  3.807- 
3)  and  of  the  judgmental  factors  ap¬ 
plied  in  projecting  from  the  data  to  the 
estimated  costs,  in  order  to  form  an  opin¬ 
ion  on  the  degree  to  which  the  contrac¬ 
tor’s  proposed  costs  represent  what  per¬ 
formance  of  the  contract  should  cost,  as¬ 
suming  reasonable  economy  and  effi¬ 
ciency.  It  includes  the  appropriate  veri¬ 
fication  of  cost  data,  the  evaluation  of 
specific  elements  of  costs,  and  the  pro¬ 
jection  of  these  data  to  determine  the 
effect  on  prices  of  such  factors  as: 

(1)  The  necessity  for  certain  costs, 

(ii)  The  reasonableness  of  amounts 
estimated  for  the  necessary  costs, 

(iii) -  Allowances  for  contingencies, 

(iv)  The  basis  used  for  allocation  of 
overhead  costs;  and 

(v)  The  appropriateness  of  allocations 
of  particular  overhead  costs  to  the  pro¬ 
posed  contract. 

(2)  Appropriate  consideration  should 
be  given  to  Part  15  of  this  chapter,  which 
contains  general  cost  principles  and  pro¬ 
cedures  for  the  determination  and  allow¬ 
ance  of  costs  in  connection  with  the  ne¬ 
gotiation  of  cost-reimbursement  t3T)e 
contracts,  as  well  as  guidelines  for  use, 
where  appropriate,  in  the  evaluation  of 
costs  in  connection  with  negotiated 
fixed-price  type  contracts. 

(3)  Among  the  evaluations  that 
should  be  made  where  the  necessary  data 
are  available,  are  comparisons  of  a  con¬ 
tractor’s  or  offeror’s  current  estimated 
costs  with: 

(i)  Actual  costs  previously  incurred  by 
the  contractor  or  offeror; 

(ii)  His  last  prior  cost  estimate  for 
the  same  or  similar  item  or  a  series  of 
prior  estimates; 

(iii)  Current  cost  estimates  from  other 
possible  sources;  and 

(iv)  Prior  estimates  or  historical 
costs  of  other  contractors  manufactur¬ 
ing  the  same  or  similar  items. 

(4)  Forecasting  future  trends  in  costs 
from  historical  cost  experience  is  of  pri¬ 
mary  importance.  In  periods  of  either 
rising  or  declining  costs,  an  adequate  cost 
analysis  must  include  some  evaluation  of 
the  trends.  In  cases  involving  produc¬ 
tion  of  recently  developed,  complex 
equipment,  even  in  period  of  relative 
price  stability,  trend  analysis  of  basic  la¬ 
bor  and  materials  costs  should  be 
undertaken. 

§  3.807—3  Cost  or  pricing  data. 

(a)  The  contracting  officer  shall  re¬ 
quire  the  contractor  to  submit  in  writing 
cost  or  pricing  data  and  to  certify,  by  use 
of  the  certificate  set  forth  in  §  3.807-4, 
that,  to  the  best  of  his  knowl^ge  and 
belief,  the  cost  or  pricing  data  he  sub¬ 
mitted  was  accurate,  complete,  and  cur¬ 
rent  prior  to: 

(1)  The  award  of  any  cost-reimburse¬ 
ment  tsrpe.  time  and  material,  labor- 
hour,  incentive,  or  price  redeterminable 
contract  regardless  of  dollar  amount;  ex¬ 
cept  that  certification  of  the  data  shall 
not  be  required  in  connection  with  cost 
and  cost-sharing  contracts,  the  esti¬ 
mated  cost  of  which  does  not  exceed 
$100,000,  and  under  which  the  contrac¬ 
tor  receives  no  fee; 


(2)  The  award  of  any  firm  fixed-price 

or  fixed-price  with  escalation  negotiated 
contract  expected  to  exceed  $100,000  in 
amount;  '' 

(3)  Any  contract  modification  ex¬ 
pected  to  exceed  $100,000  in  amount  to 
any  formally  advertised  or  negotiated 
contract  whether  or  not  cost  or  pricing 
data  was  required  in  connection  with  the 
initial  pricing  of  the  contract; 

(4)  The  award  of  any  negotiated  con¬ 
tract  not  expected  to  exceed  $100,000  in 
amount  or  any  contract  modification  not 
expected  to  exceed  $100,000  in  amount 
to  any  formally  advertised  or  negotiated 
contract  whether  or  not  cost  or  pricing 
data  was  required  in  connection  with  the 
initial  pricing  of  the  contract,  provided 
the  contracting  officer  considers  that  the 
circumstances  warrant  such  action  in 
accordance  with  paragraph  (d)  of  this 
section; 

unless,  in  the  case  of  subparagraphs  (2) , 
(3) ,  or  (4)  of  this  paragraph,  the  price 
negotiated  is  based  on  adequate  price 
competition,  established  catalog  or  mar¬ 
ket  prices  of  commercial  items  sold  in_ 
substantial  quantities  to  the  general  pub¬ 
lic,  or  prices  set  by  law  or  regulation. 
The  requirements  under  subparagraphs 
(1) ,  (2) ,  and  (3)  of  this  paragraph,  may 
be  waived  in  exceptional  cases  where  the 
Secretary  (or,  in  the  case  of  a  contract 
with  a  foreign  government  or  agency 
thereof,  the  head  of  a  procuring  activity) 
authorizes  such  waiver  and  states  in  writ¬ 
ing  his  reasons  for  such  determination. 
Whenever  a  Certificate  of  Current  Cost 
or  Pricing  Data  is  required,  the  appli¬ 
cable  clause  in  §  7.104-29  of  this  chapter 
shall  be  included  in  the  contract,  and  the 
appropriate  clauses  in  §§  7.104-41  and 
7.104-42  of  this  chapter  shall  be  used  if 
required  in  accordance  with  those 
sections. 

(b)  Any  contractor  who  has  been  re¬ 
quired  to  submit  and  certify  cost  or  pric¬ 
ing  data  in  accordance  with  paragraph 
(a)  of  this  section  shall  also  be  required 
to  obtt^  cost  or  pricing  data  from  his 
subcontractors  imder  the  circumstances 
set  forth  in  the  appropriate  clause  in 
S  7.104-42  of  this  chapter. 

(c)  When  there  is  adequate  price  com.- 
petition,  cost  or  pricing  data  shall  not 
be  requested  regardless  of  the  dollar 
amount  involved.  As  a  general  rule,  cost 
or  pricing  data  should  not  be  requested 
when  it  has  been  determined  that  pro¬ 
posed  prices  are,  or  are  based  on,  estab¬ 
lished  catalog  or  market  prices  of  com¬ 
mercial  items  sold  in  substantial  quan¬ 
tities  to  the  general  public.  Where,  how¬ 
ever,  despite  the  willingness  of  a  number 
of  commercial  purchasers  to  buy  an 
item  at  such  a  catalog  or  market  price, 
the  purchaser(  e.g.,)  the  contracting  offi¬ 
cer)  finds  that  that  price  is  not  reason¬ 
able  and  supports  such  finding  by  an 
enumeration  of  the  facts  upon  which  it 
is  based,  cost  or  pricing  data  may  be 
requested  if  necessary  to  establish  a  rea¬ 
sonable  price;  provided,  that  such  find¬ 
ing  is  approved  at  a  level  above  the  con¬ 
tracting  officer.  In  addition,  cost  or 
pricing  data  may  be  requested,  if  neces¬ 
sary,  where  there  is  such  a  disparity  be¬ 
tween  the  quantity  being  procured  and 
the  quantity  for  which  there  is  such  a 
catalog  or  market  price  that  pricing  can¬ 


not  reasonably  be  accomplished  by  com¬ 
paring  the  two.  Where  an  item  is  sub¬ 
stantially  similar  to  a  ccunmerciai  item 
for  which  there  is  an  established  catalog 
or  market  price  at  which  substantial 
quantities  are  sold  to  the  general  public, 
but  the  offered  price  of  the  former  is  not 
considered  to  be  “based  on”  the  price  of 
the  latter  in  accordance  with  §  3.807-1 
(b)  (2) ,  any  requirement  for  cost  or  pric¬ 
ing  data  should  be  limited  to  that  per¬ 
taining  to  the  differences  between  the 
items  if  this  limitation  is  consistent  with 
assuring  reasonableness  of  pricing  result. 

(d)  The  provisions  of  this  paragraph 
do  not  apply  to  awards  covered  by  para¬ 
graph  (a)  (1)  of  this  section.  Cost  or 
pricing  data  shall  not  be  requested  prior 
to  the  award  of  any  contract  anticipated 

to  be  for  $2,500  or  less  and  generally  I 
should  not  be  requested  for  modifications 
in  those  amounts.  In  procurements 
where  it  is  anticipated  that  the  contract 
award  or  modification  will  be  between 
$2,500  and  $10,000,  cost  or  pricing  data 
generally  should  not  be  requested.  In  | 
almost  all  awards  between  $2,500  and 
$10,000  and  modifications  of  $10,000  or 
less,  the  administrative  costs  will  out¬ 
weigh  the  pricing  benefits  which  might 
otherwise  accrue  and  some  form  of  price 
analysis  is  almost  always  adequate  in 
these  situations.  With  respect  to  pro¬ 
curements  where  the  amount  of  the  ! 
award  or  modification  is  anticipated  to 
be  between  $10,000  and  $100,000,  cost 
analysis  and  the  obtaining  of  cost  or 
pricing  data  from  contractors  shall  be 
limited  to  cases  where  no  satisfactory  j 
method  of  price  analysis  can  be  found. 

(e)  “Cost  or  pricing  data”  as  used  in 
this  subpart  refers  to  that  portion  of 
the  contractor’s  submission  which  is  fac¬ 
tual.  The  requirement  for  “cost  or  pric¬ 
ing  data”  subject  to  certification  is  satis¬ 
fied  when  all  facts  reasonably  available 
to  the  contractor  up  to  the  time  of  agree¬ 
ment  on  price  and  which  might  reason¬ 
ably  be  expected  to  affect  the  price  ne¬ 
gotiations  are  accurately  disclosed  to  the 
contracting  officer  or  his  representative. 
The  definition  of  cost  or  pricing  data 
embraces  more  than  historical  account¬ 
ing  data;  it  also  includes,  where  appli¬ 
cable,  such  factors  as  vendor  quotations, 
nonrecurring  costs,  changes  in  produc¬ 
tion  methods  and  production  or  procure¬ 
ment  volume,  unit  cost  trends  such  as 
those  associated  with  labor  efficiency, 
and  make-or-buy  decisions  or  any  other 
management  decisions  which  could 
reasonably  be  expected  to  have  a  signif¬ 
icant  bearing  on  costs  under  the  pro¬ 
posed  contract.  In  short,  cost  or  pric¬ 
ing  data  consist  of  all  facts  which  can 
reasonably  be  expected  to  contribute  to 
sound  estimates  of  future  costs  as  well 
as  to  the  validity  of  costs  already  in¬ 
curred.  Cost  or  pricing  data,  being  fac¬ 
tual,  is  that  type  of  information  which 
can  be  verified.  Because  the  contrac¬ 
tor’s  certificate  pertains  to  “cost  or  pric¬ 
ing  data,”  it  does  not  make  representa¬ 
tions  as  to  the  accuracy  of  the  contrac¬ 
tor’s  judgment  as  to  the  estimated  por¬ 
tion  of  future  costs  or  projections.  It 
does,  however,  apply  to  the  data  upon 
which  the  contractor’s  judgment  is 
based.  ’This  distinction  between  fact  and 
judgment  should  be  clearly  understood. 
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§  3.807—4  Certificate  of  current  cost 
or  pricing  data. 

When  a  certification  of  cost  or  pricing 
data  is  required  in  accordance  with 
13.807-3,  a  certificate  in  the  form  set 
forth  below  shall  be  included  in  the 
contract  file  along  with  the  memoran¬ 
dum  of  the  negotiation.  The  contractor 
ghftll  be  required  to  submit  the  certificate 
as  soon  as  practicable  after  agreement 
is  reached  on  the  contract  price. 

CBTinCATE  OF  CURKENT  COST  OR  PRICING  DATA 
(October  1964) 

This  is  to  certify  that,  to  the  best  of  my 
knowledge  and  belief,  cost  or  pricing  data* 
submitted  to  the  Contracting  Officer  or  his 

representative  in  support  of _ are 

accurate,  complete  and  current  as  of  the 
date  of  execution  of  this  certificate. 

Firm  _ 

Name _ 

Title  . . 


(Date  of  execution) 

•For  definition  of  "cost  or  pricing  data”, 
see  ASPR  3-807 .3(e). 

••Describe  the  proposal,  quotation,  re¬ 
quest  for  price  adjustments,  or  other  submis¬ 
sion  involved,  giving  appropriate  Identify¬ 
ing  number  (e.g.,  RFP  No. - ). 

•••As  a  general  rule,  this  date  should  be 
the  date  when  the  contract  price  was  agreed 
to.  It  is  not  intended  that  personal  knowl¬ 
edge  of  the  contractor's  negotiator  limits  the 
responsibility  of  the  contractor  If  the  con¬ 
tractor  had  available  at  the  time  of  the 
agreement  Information  showing  that  the  ne¬ 
gotiated  price  is  not  based  on  accurate,  com¬ 
plete,  and  current  data.  Contractors  are  ex¬ 
pected  to  make  a  reasonable  check  to  ascer¬ 
tain  whether  the  concern  had  any  informa¬ 
tion  not  personally  known  to  the  contractor’s 
negotiator  at  the  time  of  the  agreement  and 
which  in  accordance  with  ASPR  3-807.3 
should  be  disclosed  to  the  contracting  officer 
lor  his  consideration.  Contractors  are  not 
expected  to  make  a  complete  recheck  of  all 
data  or  develop  a  new  cost  estimate  after  the 
date  of  agreement  and  prior  to  execution 
of  the  contract.  However,  execution  of  a 
Certificate  of  Current  Coat  or  Pricing  Data 
is  not  Intended  to  relieve  a  contractor  of  the 
responsibility  for  'disclosing  circumstances 
or  events,  happening  subsequent  to  the  date 
of  certification  but  known  to  the  contractor 
prior  to  the  date  of  contract  execution,  which 
could  reasonably  be  expected  to  have  a  sig¬ 
nificant  bearing  on  costs  under  the  proposed 
contract. 

§  3.808—1  Policy. 

(a)  General.  It  is  the  policy  of  the 
Department  of  Defense  to  utilize  profit 
to  stimulate  efficient  contract  perform¬ 
ance.  Profit  generally  is  the  bsisic  motive 
of  business  enterprise.  The  Government 
and  defense  contractors  should  be  con¬ 
cerned  with  harnessing  this  motive  to 
work  for  more  effective  and  econcmiical 
contract  perfonnance.  Negotiation  of 
very  low  profits,  the  use  of  historical 
averages,  or  the  automatic  application 
of  a  predetermined  percentage  to  the 
total  estimated  cost  of  a  product,  does 
not  provide  the  motivation  to  accomplish 
such  performance.  Furthermore,  low 
average  profit  rates  on  defense  contracts 
overall  are  detrimental  to  the  public  in¬ 
terest.  Effective  national  defense  in  a 
free  enterprise  economy  requires  that 
the  best  industrial  capabilities  be  at¬ 
tracted  to  defense  contracts.  These  ca¬ 
pabilities  will  be  driven  away  from  the 
defense  market  if  defense  contracts  are 


characterized  by  low  profit  opportuni¬ 
ties.  Consequently,  negotiations  aimed 
merely  at  reducing  prices  by  reducing 
profits,  with  no  realization  of  the  func¬ 
tion  of  prcffit  cannot  be  condoned.  For 
each  contract  in  which  profit  Is  nego¬ 
tiated  as  a  separate  element  of  the  con¬ 
tract  price,  the  aim  of  negotiation  should 
be  to  employ  the  profit  motive  so  as  to 
impel  effective  contract  performance  by 
which  overall  costs  are  economically 
controlled.  To  this  end,  the  profit  ob¬ 
jective  must  be  fitted  to  the  circum¬ 
stances  of  the  rwirticular  procurement, 
giving  due  weight  to  each  of  the  per¬ 
formance,  risk,  and  other  factors  set 
forth  in  §§  3.808-3.808-6.  Tfiis  will  re¬ 
sult  in  a  wider  range  of  profits  which, 
in  many  cases,  will  be  significantly 
higher  than  pre'idous  norms. 

(b)  Contracts  priced  on  the  basis  of 
cost  analysis.  When  cost  analysis  is 
performed  pursuant  to  §  3.807-2,  profit 
considerations  shall  be  in  accordance 
with  the  objectives  set  forth  below.  As 
an  Inducement  for  broad  reduction  in 
defense  costs,  the  Government  should 
establish  a  profit  objective  for  contract 
negotiations  which  will; 

( 1 )  Reward  the  contractor  who  under¬ 
takes  more  difficult  work  requiring 
higher  skills; 

(2)  Allow  the  contractor  an  opportu¬ 
nity  to  earn  profits  commensurate  with 
the  extent  of  the  cost  risk  he  is  willing 
to  assume — the  greater  the  risk  assump¬ 
tion,  the  greater  the  profit  objective 
established ; 

(3)  Reward  those  contractors  who 
have  an  excellent  record  of  past  per¬ 
formance  and  conversely  penalize  those 
contractors  whose  performance  has  been 
poor;  and 

(4)  Reward  contractors  who  provide 
their  own  facilities  and  financing  or  who 
have  established  their  competence 
through  prior  development  work  imder- 
taken  at  their  own  risk. 

The  weighted  guidelines  method  set  forth 
in  §  3.808-2  for  establishing  profit  ob¬ 
jectives  is  designed  to  provide  reason¬ 
ably  precise  guidance  in  applying  these 
principles.  This  method,  properly  ap¬ 
plied,  will  tailor  profits  to  the  circiun- 
stances  of  each  contract  in  such  a  way 
that  long  range  cost  reduction  objectives 
will  be  fostered,  and  a  wider  spread  of 
profits  will  be  achieved. 

(c>  Contracts  priced  without  cost 
analysis.  On  many  contracts  and  sub¬ 
contracts,  good  pricing  does  not  require 
an  examination  into  costs  and  profits. 
Where  adequate  price  competition  exists 
and  in  other  situations  where  cost  analy¬ 
sis  is  not  required  (see  §  3.807) ,  fixed- 
price  type  contracts  will  be  awarded  to 
the  lowest  responsible  offerors  without 
regard  to  the  amount  of  their  profits. 
Under  these  circumstances,  the  profit 
which  is  anticipated,  or  in  fact  earned, 
should  not  be  of  concern  to  the  Govern¬ 
ment.  In  such  cases,  if  a  low  offeror 
earns  a  large  profit,  it  should  be  con¬ 
sidered  the  normal  reward  of  efficiency 
in  a  competitive  system  and  efforts 
should  not  be  made  to  reduce  such 
profits. 

§  3.808—2  Weighted  guidelines  method. 

iai) , General.  (1)  The  weighted  guide¬ 
lines  method  provides  contracting  offi¬ 


cers  with  (1)  a  technique  that  will  insure 
consideration  of  the  relative  value  of  the 
appropriate  profit  factors  described  in 
§  3.808-4  in  the  establishment  of  a  profit 
objective  and  the  conduct  of  negotia¬ 
tions;  and  (ii)  a  basis  for  dociunentation 
of  this  objective,  including  an  explana¬ 
tion  of  any  significant  departure  from 
this  objective  in  reaching  a  final  agree¬ 
ment.  The  contracting  officer’s  analysis 
of  these  profit  factors  is  based  on  infor¬ 
mation  available  to  him  prior  to  nego¬ 
tiations.  Such  information  is  furnished 
in  proposals,  audit  data,  performance 
reports,  pre-award  surveys  and  the  like. 
No  more  data  on  or  analysis  of  costs 
should  be  required  in  the  establishment 
of  a  profit  objective  than  is  required  to 
determine  if  costs  are  reasonable.  The 
weighted  guidelines  method  shall  be  used 
in  all  contracts  where  cost  analysis  is 
performed  except  as  set  forth  in  para¬ 
graph  (b)  of  this  section. 

(2)  The  contractor’s  proposal  will  in¬ 
clude  cost  information  for  evaluation 
and  a  total  profit  figure.  Contractors 
shall  not  be  required  to  submit  the  de¬ 
tails  of  their  profit  objectives  but  they 
shall  not  be  prohibited  from  doing  so  if 
they  desire.  Elaborate  and  voluminous 
presentations  are  neither  required  nor 
desired  and  may  indicate  a  low  index  of 
cost  effectiveness,  which  fact  itself 
shovild  be  taken  into  consideration  by 
the  contracting  officer  in  the  ap>propriate 
section  of  the  weighted  guidelines. 

(3)  The  negotiation  process  does  not 
contemplate  or  require  agreement  on 
either  estimated  cost  elements  or  profit 
elements,  although  the  details  of  anal¬ 
ysis  and  evaluation  may  be  discussed  in 
the  fact-finding  phase  pf  the  negotiation. 
If  the  difference  between  the  contractor’s 
profit  objective  and  the  contracting  of¬ 
ficer’s  profit  objective  is  relatively  small, 
no  discussion  of  individual  factors  may 
be  nece^ry.  If  the  negotiating  parties’ 
objectives  are  relatively  far  apart,  a  dis¬ 
closure  of  weightings  and  rationale  by 
both  parties  may  be  made  concerning  the 
total  assigned  to  Input  to  ’Total  Perform¬ 
ance,  Assiunption  of  Cost  Risk,  Perform¬ 
ance,  Selected  Factors  and  Sp>ecial  Profit 
Consideration.  By  thus  devel(^ing  a 
mutual  understanding  of  the  logic  of  the 
respective  positions,  an  orderly  progres¬ 
sion  to  final  agreement  should  result. 
Simultaneous,  not  sequential,  agreement 
will  be  reached  on  cost,  any  incentive 
profit-sharing  formulas,  or  limitation  on 
profits,  and  price.  ’Hie  profit  objective 
is  a  part  of  an  overall  negotiation  ob¬ 
jective  which,  as  a  going-in  objective, 
bears  a  distinct  relationship  to  the  target 
cost  objective  and  any  proposed  sharing 
arrangement.  Since  the  profit  is  merely 
one  of  several  interrelated  variables,  the 
Government  negotiator  shall  not  com¬ 
plete  the  profit  negotiation  without  si¬ 
multaneously  agreeing  on  the  other  vari¬ 
ables.  Specific  agreement  on  the  exact 
weights  or  values  of  the  individual  fac¬ 
tors  is  not  required  and  should  not  be 
attempted. 

(b)  Exceptions.  (1)  Under  tiie  fol¬ 
lowing  circumstances,  other  methods  for 
establishing  profit  objectives  may  be 
used.  Generally,  it  is  expected  that  such 
methods  will  accomplish  the  two  features 
of  the  weighted  guidelines  methods  set 
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forth  in  paragraph  (a)(1)  of  this  sec¬ 
tion.  These  circumstances  are: 

(1)  Architect-engineering  contracts; 

(ii)  Personal  or  professional  service 
contracts; 

(iii)  Management  contracts,  e.g.,  for 
maintenance  or  operation  of  (jovem- 
ment  facilities; 

(iv)  Contracts  with  non-profit  organi¬ 
zations  where  fees  are  involved; 

(v)  Termination  settlements; 

(Vi)  Engineering  services,  labor-hour, 
time-and-materlal,  and  overhaul  con¬ 
tracts  providing  for  payment  on  a  man¬ 
hour,  man-day  or  man-month  basis,  and 
where  the  contribution  by  the  contractor 
constitutes  the  furnishing  of  personnel 
rather  than  the  output  of  an  integrated 
research,  engineering,  or  manufacturing 
organization;  and 

(vii)  Cost-reimbursement  construc¬ 
tion  contracts. 

(2)  Other  exceptions  may  be  made  in 
the  negotiation  of  contracts  presenting 
unusual  pricing  situations  when  specifi¬ 
cally  authorized  by  the  head  of  a  procur¬ 
ing  activity.  Such  exceptions  shall  be 
justified  in  writing  and  authorized  only 
in  situations  where  the  weighted  guide¬ 
lines  method  is  determined  to  be  unsuit¬ 
able. 

(c)  Limitation.  In  the  event  this  or 
any  other  method  would  result  in  estab¬ 
lishing  a  fee  objective  in  violation  of 
limitations  established  by  statute  or  this 
subchapter,  the  maximum  fee  objective 
shall  be  the  percentage  allowed  pursuant 
to  such  limitations.  (See  §  3.405.)  No 
local  administrative  ceilings  on  profit 
shall  be  permitted. 

§  3.808—3  Profit  objective. 

(a)  A  profit  objective  is  that  part  of 
the  estimated  contract  price  objective 
or  value  which,  in  the  judgment  of  the 
contracting  ofiBcer,  is  appropriate  for  the 
procurement  being  considered,  covering 
the  profit  or  fee  element  of  the  price  ob¬ 
jective.  This  objective  should  realisti¬ 
cally  reflect  the  total  overall  task  to  be 
performed  and  the  requirements  placed 
on  the  contractor.  Prior  to  the  negotia¬ 
tion  of  a  contract,  change  order,  or  con¬ 
tract  modification,  where  cost  analysis 
is  imdertaken,  the  negotiator  shall  de¬ 
velop  a  profit  objective.  The  weighted 
guidelines  method,  if  applicable,  shall  be 
used  for  developing  this  profit  objective. 
If  a  change  or  modification  is  of  a  rela¬ 
tively  small  dollar  amoimt  and  is  basi¬ 
cally  the  same  type  of  work  as  required 
in  the  basic  contract,  the  application  of 
the  weighted  guidelines  method  will  gen¬ 
erally  result  in  a  profit  objective  similar 
to  the  profit  objective  in  the  basic  con¬ 
tract,  and  therefore  this  basic  rate  may 
be  applied  to  the  contract  change  or 
modification.  However,  in  cases  where 
the  change  or  modification  calls  for  sub¬ 
stantially  different  work,  then  the  basic 
contract  profit  and  the  contractor’s  input 
to  total  pterformance  may  be  radically 
changed  and  a  detailed  analysis  is  neces¬ 
sary.  Also,  if  the  dollar  amount  of  the 
change  or  contract  modification  is  very 
significant  in  comparison  to  the  contract 
dollar  amount,  a  detailed  analysis  should 
be  made. 

(b)  Development  of  a  profit  objective 
should  not  b^in  imtil  after  a  thorough 


(1)  review  of  proposed  contrswjt  work; 

(2)  review  of  all  available  knowledge  re¬ 
garding  the  contractor,  pursuant  to  Sub¬ 
part  I,  Part  1  of  this  chapter,  including 
performance,  capability  reports,  audit 
data,  pre-award  survey  reports  and  fi¬ 
nancial  statements,  as  appropriate;  and 

(3)  analysis  of  the  contractor’s  cost  esti¬ 
mate  and  comparison  with  the  Govern¬ 
ment’s  estimate  or  projection  of  cost. 

§  3.808—4  Profit  factors. 

(a)  The  factors  set  forth  below  shall 
be  considered  in  all  cases  in  which  profit 
is  to  be  specifically  negotiated.  The 
weight  ranges  listed  after  each  factor 
shall  be  used  in  all  instances  where  the 
weighted  guidelines  method  is  used. 


Weight 

ranges 

Profit  factors  ( percent ) 

Contractor’s  Input  to  total  per-  > 

formance — 

Direct  materials : 

Purchased  parts -  1  to  4 

Subcontracted  items - 1  to  5 

Other  materials -  1  to  4 

Engineering  labor - 9  to  15 

Engineering  overhead - 6  to  9 

Manufacturing  labor - 5  to  9 

Manufacturing  overhead - 4  to  7 

General  and  administrative  ex¬ 
penses  _ 6  to  8 

Contractor’s  assumption  of  contract 

cost  risk _ 0to7 

Type  of  contract. 


Reasonableness  of  cost  estimate. 

Difficulty  of  contract  task. 

Record  of  contractor’s  perform¬ 
ance  _  —2  to +2 

Management. 

Cost  Emciency. 

Reliability  of  cost  estimates. 

Cost  reduction  program  accom¬ 
plishments. 

Value  engineering  accomplish¬ 
ments. 

Timely  deliveries. 

Quality  of  product. 

Inventive  and  developmental 
contributions. 

Small  business  and  labor  sur¬ 
plus  area  participation. 

Selected  factors -  —2  to +2 

^urce  of  resources. 

Government  or  contractor 
source  of  financial  and  ma¬ 
terial  resources. 

Special  achievement. 

Other. 

(b)  Under  the  weighted  guidelines 
method,  the  contracting  officer  shall  first 
measure  the  “Contractor’s  Input  to  Total 
Performance”  by  the  assignment  of  a 
profit  percentage  within  the  designated 
weight  ranges  to  each  element  of  con¬ 
tract  cost  recognized  by  the  contracting 
officer.  Such  costs  are  multiplied  by  the 
specific  percentages,  which  have  been 
selected  in  accordance  with  |  3.808-5 (b), 
to  arrive  at  specific  dollar  profits. 

(c)  The  suggested  categories  under  the 
Contractor’s  Input  to  Total  Performance 
are  similar  to  those  on  the  Cost  and  Price 
Analysis  Form  (DD  Form  633).  Often, 
individual  proposals  will  be  in  a  different 
format;  but,  since  these  categories  are 
broad  and  basic,  they  provide  sufficient 
guidance  to  evaluate  all  other  items  of 
cost. 

(d)  Although  certain  classifications  of 
acceptable  cost,  including  travel,  sub¬ 
sistence,  facilities,  test  equipment,  special 
tooling,  federal  manufacturers  excise 
taxes,  and  royalty  expenses,  may  have 


been  historically  excluded  from  the  base 
upon  which  profit  has  been  computed, 
they  shall  not  be  excluded  when  using 
the  weighted  guidelines  method. 

(e)  After  the  contracting  officer  has 
computed  a  total  dollar  profit  for  the 
Contractor’s  Input  to  Total  Performance, 
he  shall  divide  this  amount  by  the  total 
recognized  costs  to  determine  the  com¬ 
posite  profit  percentage  for  this  factor. 

To  this  composite  percentage,  he  shall 
then  add  the  specific  percentages  as¬ 
signed  for  cost  risk,  performance,  and 
the  other  selected  factors,  to  arrive  at  a 
total  profit  percentage.  He  shall  then 
multiply  the  total  recognized  contract 
costs  by  this  total  profit  percentage  to 
determine  the  profit  objective.  A  cardi¬ 
nal  principle  of  the  weighted  guidelines 
method  is  that  the  specific  percentages 
assigned  for  cost  risk,  performance,  and 
other  factors  are  applied  to  total  recog¬ 
nized  costs  in  establishing  the  profit 
objective. 

§  3.808—3  Assignment  of  values  to  spe¬ 
cific  factors. 

(a)  General.  In  making  his  judgment 
of  the  value  of  each  factor,  the  contract¬ 
ing  officer  should  be  governed  by  the 
definition,  description,  and  purpose  of  the 
factors  together  with  considerations  for 
evaluating  them  as  set  forth  herein. 

(b)  Contractor’s  input  to  total  per¬ 
formance.  This  factor  is  a  measure  of 
how  much  the  contractor  himself  is  ex¬ 
pected  to  contribute  to  the  overall  effort 
necessary  to  meet  the  contract  perform¬ 
ance  requirements  in  an  efficient  manner. 

This  factor,  which  is  apart  fr<Mn  the 
contractor’s  responsibility  for  contract 
performance,  takes  into  account  what  re¬ 
sources  are  necessary  and  what  the  con¬ 
tractor  himself  must  do  to  accomplish  a 
conversion  of  ideas  and  materials  into  the 
final  product  called  for  in  the  contract. 
This  is  a  recognition  that  within  a  given 
performance  output,  or  within  a  given 
sales  dollar  figure,  necessary  efforts  on 
the  part  of  individual  contractors  can  I 
vary  widely  in  both  value  and  quantity,  { 
and  that  the  profit  objective  should  re¬ 
flect  the  extent  and  nature  of  the  con¬ 
tractor’s  contribution  to  total  perform¬ 
ance.  The  evaluation  of  this  factor  re¬ 
quires  an  analysis  of  the  cost  content  of 
the  proposed  contract  as  follows; 

(1)  Direct  materials  {purchased  parts,  / 
subcontracted  items  and  other  material). 
Analysis  of  these  cost  items  shall  in¬ 
clude  an  evaluation  of  the  managerial 
and  technical  effort  necessary  to  obtain 
the  required  purchased  parts,  subcon¬ 
tracted  items,  smd  other  materials,  in¬ 
cluding  special  tooling.  ’This  evaluation 
shall  include  consideration  of  the  num¬ 
ber  of  orders  and  suppliers,  and  whether  | 
established  sources  are  available  or  new  | 
sources  must  be  developed.  'The  con¬ 
tracting  officer  shall  also  determine 
whether  the  contractor  will,  for  exam¬ 
ple,  obtain  the  material  and  tooling  by  | 
routine  orders  for  readily  available  sup-  ! 
plies  (particularly  those  of  substantial  | 
value  in  relation  to  the  total  contract  | 
cost),  or  by  detailed  subcontracts  for  I 
which  the  prime  contractor  will  be  re¬ 
quired  to  develcv  complex  specifications 
involving  creative  design  or  close  tol¬ 
erance  manufacturing  requirements. 
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Consideration  should  be  given  to  the 
managerial  and  technical  efforts  neces¬ 
sary  for  the  prime  contractor  to  admin¬ 
ister  subcontrEicts,  and  select  subcon¬ 
tractors,  including  efforts  to  break  out 
subcontracts  from  sole  sources,  through 
the  Introduction  of  competition.  These 
determinations  should  be  made  for  pur¬ 
chases  of  raw  materials  or  basic  com¬ 
modities,  purchases  of  processed  mate¬ 
rial  including  all  types  of  components  of " 
standard  or  near-standard  characteris¬ 
tics,  and  purchases  of  pieces,  assemblies, 
subassemblies,  special  tooling  and  other 
products  special  to  the  end-item.  In  the 
application  of  this  criterion  it  should  be 
recognized  that  the  contribution  of  the 
prime  contractor  to  his  purchasing  pro¬ 
gram  might  be  substantial.  This  might 
be  applicable  in  the  management  of  sub¬ 
contracting  programs  Involving  many 
sources,  involving  new  complex  com¬ 
ponents  and  instriunentation,  incomplete 
specifications,  and  close  surveillance  by 
the  prime  contractor’s  representative. 
Recognized  costs  proposed  as  direct  ma¬ 
terial  costs  such  as  scrap  charges  shall 
be  treated  as  material  for  profit  evalua¬ 
tion.  If  intracompany  transfers  are 
accepted  at  price,  in  accordance  with 
S  15.205-22(e)  of  this  chapter,  they  shall 
be  evaluated  as  material.  Other  intra¬ 
company  transfers  shall  be  evaluated  by 
individual  components  of  cost,  i.e.,  ma¬ 
terial,  labor  and  overhead.  Normally 
the  lowest  weight  for  direct  material  is 
2  percent.  A  weighting  of  less  than  2 
percent  would  be  appropriate  only  in 
unusual  circumstances  when  there  is  a 
minimal  contribution  by  the  contractor. 

(2)  Engineering  labor  and  manufac¬ 
turing  labor.  Analysis  of  the  engineer¬ 
ing  labor  and  manufacturing  labor  items 
of-  the  cost  content  of  the  contract 
should  Include  evaluation  of  the  com¬ 
parative  quality  and  level  of  the  engi¬ 
neering  talents,  manufacturing  skills  and 
experience  to  be  employed.  In  evaluat¬ 
ing  engineering  labor  for  the  purpose  of 
assigning  profit  dollars,  consideration 
should  be  ^ven  to  the  amount  of  notable 
scientific  talent  or  unusual  or  scarce  en¬ 
gineering  talent  needed  in  contrast  to 
journeyman  engineering  effort  or  sup¬ 
porting  personnel.  The  diversity,  or  lack 
thereof,  of  scientific  and  engineering 
specialties  required  for  contract  per¬ 
formance  and  the  corresponding  need 
for  engineering  supervision  and  coordi¬ 
nation  should  be  evaluated.  Similarly, 
the  variety  of  manufacturing  labor  skills 
required  and  the  contractor’s  manpower 
resources  for  meeting  these  requirements 
should  be  considered. 

(3)  Engineering  overhead,  manufac¬ 
turing  overhead,  and  general  and  ad¬ 
ministrative  expenses.  (1)  Analysis  of 
these  overhead  items  of  cost  includes  the 
evaluation  of  the  make  up  of  these  ex¬ 
penses  and  how  much  they^ntribute 
to  contract  performance.  TTiis  anal¬ 
ysis  should  include  a  determination  of 
the  amount  of  labor  within  these  over¬ 
head  pools  and  how  this  labor  would  be 
treated  if  it  were  considered  as  direct 
labor  under  the  contract.  The  allocable 
labor  elements  should  be  given  the  same 
profit  consideration  that  they  would  re¬ 
ceive  if  they  were  treated  as  direct  labor. 
The  other  elements  of  these  overhead 
pools  should  be  evaluated  to  determine 


whether  they  are  routine  expenses  such 
as  utilities,  depreciation,  and  mainte- 
’  nance,  and  hence  given  lesser  profit  con¬ 
sideration,  or  whether  they  are  signifi¬ 
cant  contributing  elements.  ’Hie  com¬ 
posite  of  the  individual  determinations 
in  relation  to  the  elements  of  the  over¬ 
head  pools  wUl  be  the  profit  consideration 
given  the  pools  as  a  whole.  The  proce¬ 
dure  for  assigning  relative  values  to 
these  overhead  expenses  differs  from  the 
method  used  in  assigning  values  to  the 
direct  labor.  ’The  upper  and  lower  limits 
assignable  to  the  direct  labor  are  abso¬ 
lute.  In  the  case  of  overhead  expenses, 
individual  expenses  may  be  assigned 
values  outside  the  range  as  long  as  the 
composite  ratio  is  within  the  range. 

(ii)  It  is  not  necessary  that  the  con¬ 
tractor’s  accounting  system  break  down 
his  overhead  expenses  within  the 
classification  of  engineering  overhead, 
manufacturing  overhead,  and  general 
and  administrative  expenses.  The  con¬ 
tractor  whose  accounting  system  only 
reflects  one  overhead  rate  on  all  direct 
labor  need  not  change  his  system  to  cor¬ 
respond  with  the  above  classifications. 
The  contracting  ofiBcer  in  his  evaluation 
of  such  a  contractor’s  overhead  rate 
could  break  out  the  applicable  sections  of 
the  composite  rate  which  could  be  classi¬ 
fied  as  engineering  overhead,  manufac- 
tiuring  overhead  and  general  and  ad¬ 
ministrative  expenses  and  follow  the 
appropriate  evaluation  technique. 

(iii)  It  is  not  necessary  for  the  con¬ 
tracting  officer  to  make  a  separate  profit 
evaluation  of  overhead  expenses  in  con¬ 
nection  with  each  procurement  action 
for  substantially  the  same  product  with 
the  same  contractor.  Once  an  analysis 
of  the  profit  weight  to  be  assigned  the 
overhead  pool  has  been  made,  the  weight 
Eissigned  may  be  used  for  future  procure¬ 
ments  with  the  same  contractor  until 
there  is  a  change  in  the  cost  composition 
of  the  overhead  pool  or  the  contract 
circumstances. 

(c)  Contractor’s  assumption  of  con¬ 
tract  cost  risk.  (1)  ’This  factor  reflects 
the  policy  of  the  Department  of  Defense 
to  shift  the  risk  of  contract  costs  to  the 
fullest  extent  practicable  to  contractors 
and  to  compensate  them  for  the  assump¬ 
tion  of  this  risk.  Evaluation  of  this  risk 
requires  a  determination  of  (i)  the  de¬ 
gree  of  cost  responsibility  the  contractor 
assumes,  (ii)  the  reliability  of  the  cost 
estimates  in  relation  to  the  task  assumed, 
and  (ill)  the  chances  of  the  contractor’s 
success  or  failure.  This  factor  is  spe¬ 
cifically  limited  to  the  risk  of  contract 
costs.  Thus,  such  risks  on  the  part  of 
the  contractor  as  reputation,  losing  a 
commercial  market,  risk  of  losing  poten¬ 
tial  profits  in  other  fields,  or  any  risk 
on  the  part  of  the  purchasing  activity, 
such  as  the  risk  of  not  acquiring  an 
effective  weapon,  are  not  within  the 
scope  of  this  factor. 

(2)  The  first  and  basic  determination 
of  the  degree  of  cost  responsibility  as¬ 
sumed  by  the  contractor  is  related  to  the 
sharing  of  total  risk  of  contract  cost  by 
the  Government  and  the  contractor 
through  the  selection  of  contract  type. 
The  extremes  are  a  cost-plus-fixed-fee 
contract  requiring  only  that  the  contrac¬ 
tor  use  his  best  efforts  to  perform  a  task. 


and  a  firm  fixed-price  contract  for  a 
complex  item.  Such  cost-plus-fixed-fee 
contract  would  reflect  a  minimiun  as¬ 
sumption  of  cost  responsibility,  whereas 
such  firm  fixed-price  contract  would  re¬ 
flect  a  complete  assumption  of  cost  re¬ 
sponsibility.  ’Therefore,  in  the  first 
step  of  determining  what  value  is  to  be 
given  for  the  contractor’s  assumption  of 
contract  cost  risk,  a  zero  rating  shall  be 
given  to  a  proposed  cost-plus-fixed-fee 
best  efforts  contract,  and  a  7-percent 
rating  shall  be  given  to  a  closely  priced 
firm  fixed-price  contract  for  a  new,  com¬ 
plex  item. 

(3)  The  second  determination  is  that 
of  the  reliability  of  the  cost  estimates. 
Sound  price  negotiation  requires  well- 
defined  contract  objectives  and  reliable 
cost  estimates.  Prior  production  ex¬ 
perience  assists  the  contractor  in  pre¬ 
paring  reliable  cost  estimates  on  new 
procurements  for  similar  equipment  and 
does  not  in  any  way  reduce  his  cost  re¬ 
sponsibility  in  a  firm  fixed-price  con¬ 
tract.  An  excessive  cost  estimate  re¬ 
duces  the  possibility  that  the  cost  of 
performance  will  exceed  the  contract 
price,  thereby  reducing  the  contractor’s 
assumption  of  contract  cost  risk. 

(4)  The  third  determination  is  that 
of  the  difficulty  of  the  contractor’s  task. 
The  contractor’s  task  can  be  difficult  or 
easy,  regardless  of  the  tsrpe  of  contract. 

(5)  Contractors  are  likely  to  assume 
greater  cost  risks  only  if  contracting 
officers  objectively  anals^e  the  risk  inci-: 
dent  to  proposed  contracts  and  are  will¬ 
ing  to  compensate  contractors  for  it. 
Generally,  a  cost-plus-fixed-fee  contract 
would  not  justify  a  reward  for  risk  in 
excess  of  1  percent,  nor  would  a  firm 
fixed-price  contract  justify  a  reward  of 
less  than  5  percent.  Where  proper  con¬ 
tract  type  selection  has  been  made  the 
reward  for  risk  by  contract  ts^pe  would 
usually  fall  into  the  following  percentage 
ranges: 

Percentage 


Type  of  contract  ranges 

Co6t-plus-flxed-fee _  0  to  1 

Coet-plus-lncentlve-fee  Including 

cost  incentive  only _  1  to  2 

Cost-plus-lncentlve-fee  Including 
cost,  performance,  and  delivery 

incentives _  l^to3 

Fixed-prlce-lncentive  including  cost 

Incentive  only _  2  to  4 

Fixed-prlce-lncentive  including  cost, 
performance,  and  delivery  incen¬ 
tives _  3  to  5 

Prospective  price  redetermlnatlon _  4  to  5 

Firm  fixed-price _  6  to  7 


(i)  These  ranges  may  not  be  appro¬ 
priate  for  all  procurement  situations. 
For  instance,  a  fixed-price-incentive  con¬ 
tract  which  is  closely  priced  with  a  low 
ceiling  price  and  a  high  incentive  share 
may  be  tantamount  to  a  firm  fixed -price 
contract.  In  this  situation,  the  contract¬ 
ing  officer  might  determine  that  a  basis 
exists  for  high  confidence  in  the  reason¬ 
ableness  of  the  estimate,  and  that  little 
opportunity  exists  for  cost  reduction 
without  extraordinary  efforts.  On  the 
other  hand,  a  contract  with  a  high  ceil¬ 
ing  and  low  incentive  formula  could  be 
considered  to  contain  cost-plus-incen¬ 
tive-fee  contract  features.  In  this  situa¬ 
tion,  the  contracting  officer  might  deter¬ 
mine  that  the  Government  is  retaining 
much  of  the  contract  cost  responsibility 
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and  that  the  risk  assumed  by  the  con¬ 
tractor  is  minimal.  Similarly,  If  a  cost- 
plus-incentive-fee  contract  includes  an 
imlimited  downward  (negative)  fee  ad¬ 
justment  on  cost  control,  it  could  be 
comparable  to  a  flxed-price-incentive 
contract.  In  such  a  pricing  environment 
the  contracting  oflacer  may  determine 
that  the  Government  has  transferred  a 
greater  amount  of  cost  responsibility  to 
the  contractor  that  is  typical  under  a 
normal  cost-plus-incentive-fee  contract. 

(ii)  The  contractor’s  subcontracting 
program  may  have  a  significant  Impact 
on  the  contractor’s  acceptance  of  risk  \m- 
der  a  contract  form.  It  could  cause  risk 
to  increase  or  decrease  in  terms  of  both 
cost  and  performance.  This  considera¬ 
tion  should  be  a  part  of  the  contracting 
oflBcer’s  overall  evaluation  in  selecting  a 
factor  to  apply  for  cost  risk.  It  may  be 
determined,  for  instance,  that  the  prime 
contractor  has  effectively  transferred 
real  cost  risk  to  a  subcontractor  and  the 
contract  cost  risk  evaluation  may,  as  a 
result,  be  below  the  range  which  would 
otherwise  apply  for  the  contract  type 
being  proposed.  It  would  be  expected 
that  this  situation  would  be  found  to 
exist  only  in  a  very  few  extraordinary 
procurement  situations  under  circum¬ 
stances  of  (a)  a  follow-on  production 
contract,  in  which  a  very  substantial 
portion  of  the  total  contract  costs  repre¬ 
sent  a  single  subcontract  or  a  very  few 
subcontracts,  (b)  the  subcontractor  hav¬ 
ing  established  his  performance  on  this 
requirement  in  an  earlier  contract,  or 
contracts,  and  (c)  the  fullest  incentive 
reward  and  penalty  feature  on  cost  per¬ 
formance  having  been  passed  by  the 
prime  to  the  subcontractor.  In  a  pro¬ 
curement  action  in  which  all  of  these  cir¬ 
cumstances  are  found  to  exist  a  lower 
than  usual  profit  weight  may  appro¬ 
priately  be  applied  to  the  aggregate  of 
all  recognized  costs  including  the  sub¬ 
contract  portion.  The  contract  cost  risk 
evaluation  should  not  be  lowered,  how¬ 
ever,  merely  on  the  basis  that  a 
substantial  portion  of  the  contract  costs 
represent  subcontracts  without  any  sub¬ 
stantial  transfer  of  contractor’s  risk, 
since  this  could  result  eventually  in  a 
lessening  of  the  amount  of  work  let  on 
subcontracts. 

(iil)  In  making  a  contract  cost  risk 
evaluation  in  a  procurement  action  that 
involves  definltization  of  a  letter  con- 
~-4ract,  consideration  should  be  given  to 
the  effect  on  total  contract  cost  risk  eis 
a  result  of  having  partial  performance 
imder  the  letter  contract.  Under  some 
circumstances  it  may  be  reasoned  that 
the  total  amount  of  cost  risk  has  been 
effectively  reduced  by  the  existence  of  a 
letter  contract.  Under  other  circum¬ 
stances  it  may  be  apparent  that  the  con¬ 
tractor’s  cost  risk  remained  substantially 
as  great  as  though  a  letter  contract  had 
not  been  used.  To  be  equitable  the  de¬ 
termination  of  a  profit  weight  for  appli¬ 
cation  to  the  total  of  all  recognized  costs, 
both  those  incurred  and  those  yet  to  be 
expended,  must  be  made  with  considera¬ 
tion  to  all  attendant  circumstances,  not 
Just  to  the  portion  of  costs  incurred,  or 
percentage  of  work  completed,  prior  to 
definltization. 


(d)  Record  of  contract  performance. 
Cl)  The  piupose  of  this  factor  is  to  moti¬ 
vate  contractors  to  improve  their  per¬ 
formance  by  rewarding  them  for  excel¬ 
lent  past  periormance  and  penalizing 
them  for  poor  performance.  Effective 
use  of  this  factor  requires  that  (i)  reports 
on  the  various  aspects  of  past  perform¬ 
ance  be  obtained  and  evaluated;  and  (il) 
this  information  be  used  in  such  a  way 
as  to  motivate  contractors  to  improve 
their  performance. 

(2)  Contracting  officers  should  insure 
that  an  adequate  review  is  made  of  con¬ 
tractor’s  past  performance  in  order  that 
an  objective  evaluation  of  this  perform¬ 
ance  may  be  accomplished.  For  assist¬ 
ance  in  evaluating  the  past  and  present 
performance  of  a  contractor  who  has  en¬ 
gaged  in  advanced  development,  engi¬ 
neering  development  or  operational  sys¬ 
tems  development,  a  transcript  of  his 
Contractor  Performance  Evaluation  Re¬ 
ports  may  be  requested  from  Uie  Direc¬ 
tor  of  Contractor  Performance  Evalua¬ 
tion,  Office  of  the  Assistant  Secretary  of 
Defense  (Installations  and  Logistics). 
Such  transcript  or  a  statement  that 
there  is  no  record  on  file  shall  always  be 
obtained  for  procurements  in  excess  of 
$1,000,000  (see  §4.215  of  this  chapter). 
Reports  of  cost  reduction  monitors,  smn.ll 
business,  labor  surplus  and  other  special¬ 
ists  involved  in  the  evaluation  of  the 
various  aspects  of  contractor  perform¬ 
ance  should  be  obtained. 

(3)  The  evaluation  of  a  particular 
contractor’s  past  performance  and  the 
importance  placed  upon  the  various  sub¬ 
factors  listed  below  should  be  done  in 
such  a  way  as  to  motivate  the  contractor 
to  improve  his  performance.  For  in¬ 
stance,  it  might  be  pointless,  in  evaluat¬ 
ing  the  performance  of  an  autonomous 
division  of  a  multi-divisional  contractor, 
to  place  emphasis  on  the  performance  of 
another  autonomous  division.  Under 
such  circinnstances,  management  of  the 
division  being  evaluated  might  have  no 
means  for  controlling  the  performance 
of  the  other  division;  therefore,  empha¬ 
sis  on  this  performance  by  assigning  a 
plus  or  a  minus  rating  to  this  factor 
might  have  a  negative  affect  upon  moti¬ 
vation  to  Improve. 

(4)  The  weight  to  be  assigned  to  this 
factor  is  arrived  at  on  a  judgment  basis 
rather  than  an  arithmetical  averaging  of 
weights  assigned  to  all  factors,  depend¬ 
ing  upon  the  particular  procurement  sit¬ 
uation,  and  the  relative  importance  of 
the  various  factors.  For  example,  an 
evaluation  of  a  particular  contractor 
may  indicate  that  his  performance  was 
satisfactory  in  most  areas,  except  that 
he  showed  a  preference  for  doing  all 
work  in-house  and  a  disinclination  to 
support  Government  small  business  ob¬ 
jectives.  In  such  a  case  the  contracting 
officer  may  feel  that  the  importance  of 
these  factors  might  justify  the  assign¬ 
ment  of  a  lower  overall  rating  for  the 
record  of  past  performance. 

(5)  As  stated  above,  the  purpose  of 
this  factor  is  to  reward  a  contractor  for 
excellent  past  performance  and  penal¬ 
ize  him  for  poor  performance.  There¬ 
fore,  performance  which  is  rated  as 
merely  satisfactory  should  generally  be 


assigned  a  weight  of  zero.  However,  g 
contractor  who  has  consistently  met  con¬ 
tractual  requirements  may  be  awarded  a 
plus. 

(6)  The  following  factors  are  to  be 
considered  in  evaluating  a  contractor’s 
performance  record: 

(1)  Management.  Stability  and  com- 
petence  of  management  personnel,  their 
willingness  and  ability  to  adjust  com¬ 
pany  resources  to  meet  peculiarly  diffi¬ 
cult  and  changing  defense  requirements 
are  criteria  for  consideration.  The  de¬ 
gree  of  cooperation  by  the  contractor, 
both  business  and  technical,  with  the  ob-’ 
jectives  of  the  Government  should  be 
considered. 

(il)  Cost  efficiency.  Low  cost  per¬ 
formance  reflecting  economic  use  of  fa¬ 
cilities  and  manpower,  sound  purchasing 
methods  and  subcontracting  procedures, 
and  effective  inventory  control  are  cri¬ 
teria  for  consideration.  Improvement  to 
production  efficiency  through  investment 
in  plant  modernization,  past  production 
efficiencies,  or  lack  thereof,  effectiveness 
of  the  contractor’s  make-or-buy  pro¬ 
gram,  purchasing  and  subcoptracting 
system  and  inventory  control  should  be 
evaluated. 

(ill)  Reliability  of  cost  estimates. 
Accuracy  and  reliability  of  previous  cost 
estimates  should  be  considered. 

(iv)  Cost  reduction  program  accom¬ 
plishments.  Accomplidiments  of  con¬ 
tractors  who  successfully  reduce  the  cost 
of  defense  procurement  under  a  cost 
reduction  program  established  in  accord¬ 
ance  with  Department  of  Defense  criteria 
should  be  considered. 

(V)  Value  engineering  accomplish¬ 
ments.  Outstanding  accomplishments 
from  value  engineering  efforts  such  as 
substantial  savings  in  later  contract 
costs,  spare  parts  support,  or  mainte¬ 
nance,  should  be  given  special  consid¬ 
eration.  This  factor  should  be  used  in 
recognition  of  outstanding  accomplish¬ 
ments  and  is  in  addition  to  contractor 
sharing  under  value  engineering  incen¬ 
tive  provisions  in  individual  contracts. 

(vi)  Timely  deliveries.  The  contrac¬ 
tor’s  delivery  record,  considering  excusa¬ 
ble  delays  and  the  contractor’s  efforts  to 
overcome  delays,  should  be  analyzed. 

(vil)  Quality  of  product.  Experience 
with  the  contractor’s  product  reliability, 
including  the  rate  of  rejection  of  his 
product  and  his  acceptance  of  respon¬ 
sibility  for  continuing  support  should  be 
considered. 

(viii)  Inventive  and  developmental 
contributions.  Extent  and  nature  of 
contractor-initiated  and  financed  re¬ 
search,  development,  design  work,  prod¬ 
uct  engineering,  quality  control,  and 
manufacturing  processes  and  techniques 
should  be  analyzed. 

(ix)  Small  Business  and  Labor  Sur¬ 
plus  Area  Participation.  The  contrac¬ 
tor’s  policies  and  procedures  which  ener¬ 
getically  support  Government  small  busi¬ 
ness  and  labor  sxuplus  area  programs 
should  be  given  favorable  consideration. 
Any  unusual  effort  which  the  contractor 
displays  in  subcontracting  with  these 
concerns,  particularly  for  development 
type  work  likely  to  result  in  later  produc¬ 
tion  opportunities,  and  overall  effective- 
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ness  of  the  contractor  in  subcontracting 
idth  and  furnishing  assistance  to  such 
concerns  should  be  considered.  Con¬ 
versely,  failure  or  unwillingness  on  the 
pwt  of  the  contractor  to  support  Gov¬ 
ernment  small  business  or  labor  surplus 
area  policies  should  be  viewed  as  evidence 
of  poor  performance  for  the  purpose  of 
establishing  a  profit  objective. 

(e)  Selected  factors.  The  purpose  of 
these  factors,  which  may  enter  into  a 
particular  procurement  situation,  Is  to 
discourage  reliance  upon  Government  re¬ 
sources,  and  to  encourage  contractors  to 
outstanding  performance.  Therefore,  in 
assigning  a  composite  profit  percentage 
within  the  range  of  —2  to  +2  for  these 
Selected  Factors,  the  Source  of  Resources 
factor  will  always  be  rated  from  0  to  —2 
percent  and  the  Special  Achievement 
factor  will  always  be  rated  from  0  to  +2 
perecent.  The  Other  factor  may  be  rated 
with  either  a  plus  or  a  minus.  These 
factors  will  rarely  be  of  equal  weight  in 
a  specific  procurement.  They  should  be 
assigned  a  weight  as  a  group,  in  accord¬ 
ance  with  the  following  criteria: 

(1)  Source  of  resources  {Government 
or  private) .  Application  of  this  factor 
calls  for  an  analysis  of  the  contractor’s 
dependence  on  Government  financial  as¬ 
sistance  or  material  assistance  in  the 
form  of  facilities.  Contractor  reliance 
upon  Government  resources  shall  be  dis¬ 
couraged  by  providing  for  less  favorable 
profit  consideration.  Commercial  facili¬ 
ties  to  be  rented  by  the  contractor  will 
be  evaluated  as  contractor  furnished. 
Customary  progress  payments  and  guar¬ 
anteed  loans  with  normal  guarantees 
(90  percent  or  less)  shsdl  not  be  weighted 
in  this  evaluation.  However,  other  forms 
of  financial  assistance  such  as  extraor¬ 
dinary  progress  payments,  guaranteed 
loans  with  abnormal  guarantees,  or  ad¬ 
vance  payments  shall  be  considered  a 
minus  factor.  Similarly,  the  reliance  on 
any  other  type  of  Government  assistance. 
Including  facilities  shall  be  evaluated  as 
a  minus  from  zero.  The  contractor  who 
uses  new  Government  resources  for  the 
performance  of  a  contract  will  be  pen¬ 
alized  to  a  greater  degree  than  the  con¬ 
tractor  who  uses  existing  Government 
resources. 

(2)  Special  achievement,  if  any,  re¬ 
quired  in  the  contract.  This  factor  indi¬ 
cates  the  need  for  extra  profit  considera¬ 
tion  when  outstanding  performance  is 
required.  Such  achievement  may  be  in 
the  form  of  a  special  technical  require¬ 
ment,  such  as  production  of  some  re¬ 
markable  first,  or  achievements  involv¬ 
ing  non-technical  objectives,  such  as  an 
extraordinarily  fast  delivery  schedule. 

(3)  Other.  Particular  procurement 
situations  may  give  rise  to  the  desirabil¬ 
ity  of  using  a  profit  factor  other  than 
those  in  (subparagraphs  (1)  and  (2)  of 
this  paragraph.  Such  factibr  shall  be 
identified;  and  the  reason  for  its  use 
shall  be  documented  in  accordance  with 
§3.811. 

§  3.808—6  Special  profit  consideration. 

Contractors  who  develop  military  items 
without  Government  assistance  are  en¬ 
titled  to  special  profit  consideration  on 
those  items.  This  consideration  shall  be 
in  addition  to  the  profit  objective  arrived 


at  through  the  weighted  guidelines  meth¬ 
od.  One  to  four  percent  of  recognized 
cost  is  established  as  the  normal  range 
of  value  for  this  profit  factor.  The  cri¬ 
teria  for  selection  of  the  specific  percent¬ 
age  shall  be  the  importance  of  the  de¬ 
velopment  in  furthering  defense  pur¬ 
poses,  the  demonstrable  initiative  in  de¬ 
termining  the  need  and  application  of 
the  development,  the  extent  of  the  con¬ 
tractor’s  cost  risk,  and  whether  the  de¬ 
velopment  cost  was  recovered  directly  or 
indirectly  from  Government  sources. 

§  3.808—7  Examples.  [Revoked] 


PART  4 — SPECIAL  TYPES  AND 
METHODS  OF  PROCUREMENT 

17.  Subpart  A  is  revoked  and  §§  4.205- 
4(c)  and  4.211  are  revised,  as  follows: 

§  4.20S-4  Evaluation  for  award. 

•  ♦  •  *  • 

(c)  In  determining  to  whom  the  con¬ 
tract  shall  be  awarded,  the  contracting 
officer  shall  consider  not  only  technical 
competence,  but  also  all  other  pertinent 
factors  including  management  capabili¬ 
ties,  cost  controls  including  the  nature 
and  effectiveness  of  any  cost  reduction 
program,  and  past  performances  in  ad¬ 
hering  to  contract  requirements,  weigh¬ 
ing  each  factor  in  accordance  with  the 
requirements  of  the  particular  procure¬ 
ment  (see  §  1.903  of  this  chapter) .  The 
contracting  officer  shall  notify  those 
sources  whose  proposals  or  offers  have 
been  determined  to  be  unacceptable  of 
that  decision  in  accordance  with  §  3.507 
of  this  chapter. 

•  •  *  *  • 

§  4.211  Scientific  and  technical  re* 

ports. 

(a)  Scientific  and  technical  reports 
are  documents  written  for  the  perma¬ 
nent  record  to  dociunent  results  obtained 
from  and  recommendations  made. on 
scientific  and  technical  activities  relat¬ 
ing  to  a  single  project,  task,  or  contract 
or  relating  to  a  small  group  of  closely 
connected  efforts  within  the  Department 
of  Defense  Research  and  Development 
Program.  A  completed  Dociunent  Con¬ 
trol  Data — ^R&D  (DD  Form  1473)  is  to 
be  included  in  each  copy  of  a  scientific 
or  technical  report  required  by  the  con¬ 
tract.  (See  §  16.807  of  this  chapter.) 

(b)  Wherever  a  scientific  or  technical 
report  is  required  as  a  product  of  the 
research,  development,  test  and  evalua¬ 
tion  effort,  the  contracting  officer  will 
assure  that  the  requirement  for  a  com¬ 
pleted  DD  Form  1473  is  clearly  stated 
and  that  a  complete  DD  Form  1473  is 
included  with  each  copy  of  the  required 
scientific  and  technical  reports. 

(c)  Research  and  development  con¬ 
tracts  are  required  to  contain  appropri¬ 
ate  data  clauses  as  prescribed  in  Subpart 
B,  Part  9  of  this  chapter,  which  usually 
provide,  among  other  things,  for  the  re¬ 
production  and  use  for  any  purpose  of 
the  Government  of  any  or  all  of  the  in¬ 
formation  to  be  provided  under  the  con¬ 
tract.  Contracting  officers  shall  require 
contractors  to  furnish  all  such  informa¬ 
tion  resulting  from  research  or  develop¬ 
ment  contracts.  Scientific  and  technical 
reports  should  be  reproduced  as  eco¬ 


nomically  as  practicable,  consistent  with 
the  reporting  needs  of  tiie  Government. 

(d)  It  is  important  that  the  results  of 
research  and  development  contracts  be 
made  readily  available  to  Government 
activities,  and  to  non-Govemment  or¬ 
ganizations  and  persons  who  have  a  need 
to  know  in  accordance  with  procedures 
of  the  Military  Departments,  Defense 
Dociunentation  Center,  Cameron  Sta¬ 
tion,  Alexandria,  Va.,  22314,  provides  a 
central  service  for  the  Interchange  of 
scientific  and  technical  information  of 
value  to  Department  of  Defense  agencies 
and  contractors. 


PART  5— INTERDEPARTMENTAL  AND 
COORDINATED  PROCUREMENT 

18.  Sections  5.104-1,  5.207,  5.701(b), 
and  5.1106-2  are  revised,  and  in  §  5.1203, 
item  105450  in  the  table,  pertaining  to 
Bell  Helicopter  Co.,  is  changed,  to  read 
as  follows: 

§  5.104—1  Completely  optional  Federal 
Supply  Schedules. 

In  Addition  "to  the  Federal  Supply 
Schedule  contracts  described  in  §§  5.102 
and  5.103,  there  are  Federal  Supply 
Schedules  which  are  completely  optional 
for  use  by  any  Government  purchasing 
activity  and  on  which  vendors  are  not 
required  to  accept  orders.  Such  Sched¬ 
ules  currently  exist  in  the  following 
areas: 

FSC  Group  Title 

25-28-29-38 —  Motor-Vehicle  Parts  and  Ac* 
cessmdes.  Gasoline  and  Die¬ 
sel  Engine  and  Oenwator 
Parts,  and  Road  Building 
Machinery  Parts. 

74 - Office  Machines  (other  than 

typewriters) ,  Rental,  Re¬ 
pair  and  Maintenance. 

Except  where  precluded  by  administra¬ 
tive  expense  or  urgency  considerations, 
optional  Federal  Supply  Schedules  shall 
be  considered  equally  with  other  sources 
by  the  contracting  officer  in  assuring  that 
purchases  of  items  of  the  tirpe  contained 
in  such  schedules  are  made  to  the  best 
advantage  of  the  Government,  price,  de¬ 
livery,  service  and  <rt;her  factors  con¬ 
sidered.  This  section  shall  in  no  way 
minimize  the  requirements  for  using 
formal  advertising  when  the  situation 
warrants.  Where  purchases  are  less 
than  $250,  the  procMure  in  §  3.604-1  of 
this  chapter  will  apply. 

§  5.207  Order  for  services. 

Orders  for  repair  or  refinishing  serv¬ 
ices  from  General  Services  Administra¬ 
tion  somces  shall  be  placed  as  follows: 

(a)  GSA  repair  facility.  A  delivery 
order  on  Order  for  Supplies  or  Services 
(DD  Form  1155)  (see  §  3.608-5  of  this 
chapter)  shall  be  submitted  to  the  Gen¬ 
eral  Services  Administration  regional  of¬ 
fice  which  normally  serves  the  procuring 
activity. 

(b)  Federal  Supply  Schedules.  Deliv¬ 
ery  orders  on  DD  Form  1155  will  be 
placed  directly  with  the  Federal  Supply 
Schedule  contractors. 

§  5.701  Authorization  and  policy  re¬ 
lating  to  placing  and  filling  orders. 
*  •  #  •  * 

(b)  Each  procuring  activity,  when  it 
is  in  the  interest  of  the  Government  to 
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do  so,  may  place  delivery  orders  on  DD 
Form  1155  (see  S  3.608-6  of  this  chapter) 
with  any  other  Government  department 
or  agency  for  sun>lies  or  services  that 
any  such  requisitioned  department  or 
agency  may  te  in  a  position  to  furnish 
or  perform  or  to  obtain  by  contract. 
Generally,  an  order  for  supplies  or  serv¬ 
ices  will  not  be  placed  with  a  department 
or  agency  which  is  not  in  a  position  to 
furnish  the  supplies  or  is  not  equipped 
to  perform  the  services,  except  that  an 
order  may  be  filled  by  means  of  an  out¬ 
side  contract  with  a  commercial  source 
of  supply  if  the  order  is  placed  by  any 
one  of  the  following:  Department  of  the 
Army,  Department  of  the  Navy,  Depart¬ 
ment  of  the  Air  Force,  Department  of 
the  Treasury,  CTivil  Aeronautics  Admin¬ 
istration,  or  Maritime  Commission.  An 
order  for  services  shall  not  be  placed  with 
a  department  or  agency  when  such  serv¬ 
ices  can  be  performed  as  conveniently 
or  more  cheaply  by  private  contractors. 

§  5.1106—2  Determinations  and  findings. 

(a)  (JcneraZ.  (1)  When  procurement 
is  by  negotiation,  the  Procuring  Depart¬ 
ment,  except  as  provided  in  subpara¬ 
graphs  (2)  andNiS)  of  this  paragraph, 
shall  make  the  determinations  and  find¬ 
ings  in  accordance  with  Subpart  C,  Part 
3,  of  this  chapter,  with  respect  to  coordi¬ 
nated  procurement.  The  Requiring  De¬ 
partment  shall  furnish  with  the  purchase 
request  the  information  required  by  the 
Procuring  Department  to  develop  the  de¬ 
terminations  and  findings. 

(2)  With  respect  to  10  UJS.C.  2304(a) 
(13).  the  Requiring  Department  shall 
make  the  determinations  and  findings  in 
accordance  with  Subpart  C,  Part  3  of 
this  chapter.  Two  copies  of  the  deter¬ 
minations  and  findings  shall  be  attached 
to  the  purchase  request  and  shall  be 
utilized  by  the  Proctuing  Department 
as  authority  for  n^otiation,  and  the 
Procuring  Department  need  not  make 
further  determinations  and  findings. 

(3)  With  respect  to  10  U5.C.  2304(a) 
(16)  and  when  the  procurement  agree¬ 
ments  imder  S  5.1118  (as  distinguished 
from  single  procurement)  do  not  include 
mobilization  planning  responsibility,  the 
Requiring  Department  shsdl  make  the  de¬ 
terminations  and  findings  in  accordance 
with  Subpart  C.  Part  3  of  this  chapter. 
Two  copies  of  the  determinations  and 
findings  shall  be  atached  to  the  purchase 
request  and  shall  be  utilized  by  the  Pro¬ 
curing  Department  as  authority  for  ne¬ 
gotiation,  and  the  Procuring  Department 
need  not  make  further  determinations 
and  findings.  With  respect  to  single 
procurement  (§  5.1100-2),  the  Procuring 
Department  shall  make  the  determina¬ 
tions  and  findings. 

(b)  Foreign  end  products.  Where  a 
foreign  end  product  is  specified  by  the 
Requiring  Department,  that  Department 
is  responsible  for  determining  that  a 
domestic  source  end  product  is  not  avail¬ 
able  as  required  by  {  6.102-3 (b)  of  this 
chiq)ter.  Two  copies  of  the  determina¬ 
tion  that  a  domestic  source  end  product 
is  not  available  shall  be  furnished  to  the 
Procuring  Department  with  the  military 
interdepartmental  purchase  request. 


§  5.1203  Plant  cognizance  procnrement 
aasignmentz. 


Oorrent 

Plwt 

Index 

No. 

Manufacturer 

Location 

procure¬ 
ment  and 
moblU- 
tation 
planning 
aniznea 
to 

Aircraft  plani* 

•  •  • 

•  •  • 

.  .  . 

.  .  . 

105450 

Bell  Helicopter 
Co.,  Div^ion  * 
of  Bell  Aero¬ 
space  (^p. 

Hurst,  Tex., 

Post  OflBee 
address: 

Post  Office 

Box  482.  Fort 
Worth,  Tex. 

Army.* 

•  •  • 

... 

•  •  • 

•  #  • 

’Includes  full  plant  coKnlzanoe  except  that  contract 
negotiation  and  award  is  limited  to  Iroquois  Hellooptm; 
the  Departments  of  the  Navy  and  the  Air  Force  shall 
negotiate  and  award  contracts  lor  their  requirements  for 
other  Bell  products. 

PART  6— FOREIGN  PURCHASES 

19.  Section  6.102-3  Is  revised  to  read 
as  follows: 

§  6.102—3  ProenremenU  from  other 
Government  agencies. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  as  to  any  item  which 
is  to  be  acquired  by  one  department  or 
agency  and  subsequently  transferred  to 
another,  compliance  with  the  Buy  Amer¬ 
ican  Act  and  application  of  its  exceptions 
are  the  responsibility  of  the  department 
or  agency  which  first  acquires  the  item. 
For  example,  if  the  General  Services  Ad¬ 
ministration  acquires  a  foreign  end  prod- 
'uct  pursuant  to  a  GSA  determination 
that  the  cost  of  “buying  American” 
would  be  unreasonable  (see  S  6.103-3) , 
any  Defense  activity  which  is  procuring 
the  product  from  a  GSA  stores  depot 
50ia.ll  presume  that  the  product  was  pr(g>- 
erly  acquired  by  GSA  and  may  properly 
be  accepted  by  Defense  activities. 

(b)  In  Uie  case  of  coordinated  pro¬ 
curement  under  subpart  K,  Part  5  of  this 
chapter,  compliance  with  the  Buy  Amer¬ 
ican  Act  is  the  responsibility  of  the  Pro¬ 
curing  Department,  except  where  the 
Requiring  Department  specifies  a  foreign 
end  product  in  which  case  the  determi¬ 
nation  that  a  domestic  source  end  prod¬ 
uct  is  not  available  shall  be  the  respem- 
sibility  of  the  Requiring  Department  (see 
S  5.1106-2(b)  of  this  ch£q}ter). 


PART  7— CONTRACT  CLAUSES 

20.  Sections  7,103-16, 7.103-18, 7.104-1, 
and  7.104-9  are  revis^;  the  introduc¬ 
tory  text  of  S  7.104-12(a)  is  revised;  and 
the  introductory  text  of  §  7.104-42(a)  is 
revised,  as  follows: 

§  7.103-16  Contract  Work  Hours  Stand* 
ards  Act — Overtime  Compensation. 

Insert  the  contract  clause  set  forth  in 
§  12.303-1  of  this  chapter.  Note  the  in¬ 
troductory  provision  required  by 
S  12.303-2  of  this  chapter  In  the  case  of 
contracts  with  a  State  or  political  sub¬ 
division  thereof. 


§  7.103—18  Equal  opportunity. 

Insert  the  clause  set  forth  in  S  12.802  of  ' 
this  chapter. 

§  7.104—1  Qaiuea  for  contracts  invtdv. 
ing  oonatmetion  work. 

(a)  In  accordance  with  the  require* 
ments  of  1  12.403  of  this  chapter,  insert 
the  clauses  entitled: 

Davis-Bacon  Act. 

Contract  Work  Hours  Standards  Act- 
Overtime  Compensation. 

Apprentices. 

Payrolls  and  PayroU  Records. 

Compliance  wltlx  Copeland  Regulations. 
Withholding  of  Fxinds. 

Suhcontracts. 

Contract  Termination — Debarment. 
Employee  Compensation — Cape  Kennedy, 
Patrick  Air  Force  Base,  and  Merritt  Tuiand 
Launch  Area. 

(b)  In  accordance  with  the  require-' 
ments  of  §  6.204-5  of  this  chapter,  insert 
the  clause  entitled  ‘‘Buy  American  Act”. 

§  7.104—9  Rights  in  data. 

In  accordance  with  the  requirements 
of  Subpart  B,  Part  9  of  this  chapter, 
insert  one  of  the  contract  clauses  set 
forth  in  SS  9.203(b).  9.204-2,  or  9.206  of 
this  chapter,  as  appropriate.  When  the 
contract  clause  in  §  9.203(b)  is  used, 
appropriate  additional  provisions  shall  be 
added  in  accordance  with  the  require¬ 
ments  in  §  9.203;  and  the  additional  pro¬ 
visions  in  S  9.204-1  may  be  added  under 
the  circumstances  set  forth  in  that  sec¬ 
tion.  When  the  clause  in  §  9.203(b)  is 
used,  the  appropriate  “Data — Withhold¬ 
ing  of  Pajrment”  clause  in  S  9.207  shall 
also  be  used. 

§  7.104—12  Military  security  require¬ 
ments. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  insert  the  following 
clause  in  all  contracts  which  are  classi¬ 
fied  by  a  Department  as  “Confidential”, 
including  “Confidential — Modified  Han¬ 
dling  Authorized”,  or  higher  and  in  any 
other  contracts  the  performance  of  which 
will  require  access  to  such  classified  in¬ 
formation  or  materiaL  In  those  cases 
where  the  situation  so  warrants  because 
of  the  nature  of  the  item  or  the  condi¬ 
tions  under  which  it  is  to  be  produced, 
the  contract  shall  provide  by  a  separate 
contract  provision  such  additional  secu¬ 
rity  safeguards  as  may  be  required  for 
the  protection  of  that  item.  When  the 
“Military  Security  Requirements”  clause 
is  Inserted  in  any  contract,  the  contract¬ 
ing  oCBcer  or  his  authorized  representa¬ 
tive  shall  prepare  and  transmit  to  the 
contractor,  material  inspector,  security 
oflttcer  of  the  cognizant  Military  Depart¬ 
ment  having  cognizance  of  the  facility 
where  the  prime  contract  will  be  per¬ 
formed,  and  such  other  agencies  as  may 
be  determined  by  the  Departments,  a 
Security  Requirements  Check  List  (DD 
Form  254)  in  accordance  with  §  16.811  of 
this  chapter.  The  Security  Require¬ 
ments  Check  List  will  also  be  furnished 
by  the  contracting  Military  Department 
to  the  cognizant  security  office  when  a 
classified  subcontract  is  placed  under  a 
prime  contract  which  contains  the  “Mill- 
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tary  Security  Requirements”  danse. 
However,  if  the  procurement  is  for  a  re> 
search  contract,  consultant  service, 
graphic  arts  service,  alternate  storage 
s^ces,  or  other  procurement  of  serv¬ 
ices  in  which  there  is  no  requirement  for 
a  breakdown  by  classification  of  the  var¬ 
ious  elements  of  the  contract,  or  subcon¬ 
tract.  a  letter  or  other  written  notice  of 
clas^cation  for  the  entire  contract  may 
be  used  in  lieu  of  the  Security  Require¬ 
ments  Check  List. 

•  *  •  *  • 

§  7.104— ‘12  SulM'ontrat'lor  cost  and  pric¬ 
ing  data. 

(a)  The  following  clause  shall  be  in¬ 
serted  in  any  cost-reimbursement  type, 
incentive,  or  price  redeterminable  con¬ 
tract  In  addition,  it  shall  also  be  in¬ 
serted  in  all  other  negotiated  contracts 
over  $100,000,  except  where  the  price 
is  based  on  adequate  price  competition, 
established  catalog  or  market  prices  of 
commercial  items  sold  in  substantial 
quantities  to  the  general  public,  or  prices 
set  by  law  or  regulation.  The  contract¬ 
ing  ofQcer  may  Include  this  clause,  with 
appropriate  reduction  in  the  dollar 
amounts  included  therein,  in  other  ne¬ 
gotiated  contracts  where  a  Certificate  of 
Current  Cost  or  Pricing  Data  is  required 
(see  §  3.807-3 (a)  (4)  of  this  chapter)  in 
connection  with  initial  pricing  of  the 
contract. 

«  •  •  #  • 

21.  In  §  7.108-1,  the  clause  heading 
and  clause  paragraph  (i)  are  revised; 
in  $  7.108-2,  the  clause  heading  and 
clause  paragraph  (k)  are  revised; 
15  7.203-16,  7.203-18,  7.204-1,  7.204-9, 
7.302-24,  7.303-1,  7.402-16,  7.402-17,  and 
7.403-1  are  revised  to  read  as  follows: 

§  7.108—1  Firm  targets. 

•  •  •  •  • 

Incenitvb  Puck  Revision  (Fiem  Taeget) 
(Jantjabt  1965) 

•  •  *  •  " 

(1)  Equitable  adjustments  under  other 
clauses.  IT  an  equitable  adjustment  In  tbe 
contract  price  Is  made  under  any  other  clause 
of  this  contract  before  tbe  total  final  price 
Is  established,  the  adjustment  shall  be  made 
In  the  total  target  cost  and  In  tbe  maximum 
dollar  limit  on  the  total  final  price  and  may 
be  made  In  tbe  total  target  profit.  If  such 
an  adjustment  Is  made  alter  tbe  total  final 
price  Is  established,  adjustment  shall  be 
made  only  In  the  total  final  price. 

•  •  •  •  • 

§  7.108—2  Sucrcaaive  targela. 

*  •  •  •  • 

Incentive  Pbicx  Revision  (Successive 
Taegets)  (Januabt  1965) 

*  •  •  •  • 

(k)  Equitable  adjustments  under  other 
clauses,  if  an  equitable  adjustment  In  tbe 
contract  price  Is  made  under  any  other  clause 
of  this  contract  before  the  total  final  iKlce 
Is  established,  the  adjustment  shaU  be 
made  in  the  total  target  cost  and  In  the 
maximum  dollar  limit  on  the  total  final  price 
and  may  be  made  In  the  total  target  profit. 
If  such  an  adjustment  is  made  after  the 
total  final  price  Is  established,  adjustment 
•baU  be  made  only  In  the  total  final  price. 
•  •  •  •  • 


§  7.203—16  Contract  Work  Hours  Stand¬ 
ards  Act — Overtime  '  Compensation. 

Insert  the  contract  clause  set  forth  in 
§  12.303-1  of  this  chapter.  Note  the  In¬ 
troductory  provision  required  by 
5  12.303-2  of  this  chapter  in  the  case 
of  contracts  with  a  State  or  political 
subdivision  thereof. 

§  7.203—18  Equal  opportunity. 

Insert  the  contract  clause  set  forth  in 
S  12.802  of  this  chapter. 

§  7.204—1  Oauses  for  contracts  involv¬ 
ing  construction  work. 

(a)  In  accordance  with  the  require¬ 
ments  of  §  12.403  of  this  chapter,  insert 
the  clauses  entitled: 

Davls-Bacon  Act. 

Contract  Work  Hours  Standards  Act — 
Overtime  Compensation. 

Apprentices. 

Payrolls  and  Pa3rroll  Records. 

Compliance  with  Copeland  Regulations. 
Withholding  of  Funds. 

Subcontracts. 

Contract  Termination — ^Debarment. 
Employee  Compensation — Cape  Kennedy, 
Patrick  Air  Force  Base,  and  Merritt  Island 
Launch  Area. 

(b)  In  accordance  with  the  require¬ 
ments  of  §  6.204-5  of  this  chapter,  insert 
the  clause  entitled  Buy  American  Act. 

§  7.204—9  Rights  in  data. 

In  accordance  with  the  requirements 
of  Subpart  B,  Part  9  of  this  chapter,  in¬ 
sert  one  of  the  contract  clauses  set  forth 
in  f 5  9.203(b),  9.204-2,  or  9.206  of  this 
chapter,  as  appropriate.  When  the  con¬ 
tract  clause  in  §  9.203(b)  is  used,  the 
appropriate  additional  provisions  shall 
be  added  in  accordance  iidth  the  require¬ 
ments  of  §  9.203;  and  the  additional  pro¬ 
vision  in  §  9.204-1  may  be  added  imder 
the  circumstances  set  forth  in  that  sec¬ 
tion.  When  the  clause  in  §  9.203(b)  is 
used,  the  appropriate  “Data — ^Withhold¬ 
ing  of  Payment”  clause  in  §  9.207  shall 
also  be  used.  — 

§  7.302—24  Basic  data  clause. 

In  accordance  with  requirements  of 
5  9.202  of  this  chapter,  insert  the  clause 
set  forth  in  §  9.203(b)  with  approprlg,te 
additional  or  alternate  paragraphs  as 
prescribed  by  the  instructions  in  §5  9.203 
and  9.204-1,  and  the  appropriate  “Data — 
Withholding  of  Payment”  clause  as  set 
forth  in  §  9.207. 

§  7.303—1  Clauses  for  contracts  iijvolv- 
ing  construction  work. 

(a)  In  accordance  with  the  require¬ 
ments  of  §  12.403  of  this  chapter,  insert 
the  clauses  entitled: 

Davls-Bacon  Act. 

Contract  Work  Hours  Standards  Act — 
Overtime  Compensation. 

Apprentices. 

Payrolls  and  Payroll  Records. 

Compliance  with  Copeland  Regulations. 
Withholding  of  Funds. 

Subcontracts. 

Contract  Termination — Debarment. 
Employee  Compensation — Cape  Kennedy, 
Patrick  Air  Force  Base,  and  Merritt  Island 
Launch  Area. 


(b)  In  accordance  with  the  require¬ 
ments  of  5  6.204-5  of  this  chapter,  insert 
the  clause  entitled  Buy  American  Act. 

§  7.402—16  Contract  Work  Hours  Stand¬ 
ards  Act — Overtime  Compensation. 

In  accordance  with  the  instructions 
of  §  12.303  of  this  chapter,  insert  the 
clause  set  forth  therein. 

§  7.402—17  Espial  opportunity. 

In  accordance  with  the  requirements 
of  5  12.802  of  this  chapter,  insert  the 
contract  clause  set  forth  therein. 

§  7.403—1  Oauses  for  contracts  involv¬ 
ing  construction  work. 

(a)  In  accordance  with  the  require¬ 
ments  of  §  12.403  of  this  chapter,  insert 
the  clauses  entitled: 

Davis-Baoon  Act. 

Contract  Work  Hours  Standards  Act — 
Overtime  Compensation. 

Apprentices. 

Payrolls  and  Payroll  Records. 

Compliance  with  Copeland  Regulations. 
Withholding  of  Funds. 

Subcontracts. 

Contract  Termination — Debarment. 
Employee  Compensation — Cape  Kennedy, 
Patrick  Air  Force  Base,  and  Merritt  Island 
Isiunch  Area. 

(b)  In  accordance  with  the  require¬ 
ments  of  §  6.204-5  of  this  chapter,  insert 
the  clause  entitled  Buy  American  Act. 

22.  The  heading  of  Subpart  P  is 
changed;  new  §7.600  is  add^;  §§7.601 
and  7.602  are  revised;  the  clause  heading 
of  clauses  in  §§  7.602-1,  7.602-2,  and 
7.602-3  are  changed,  as  follows: 

Subpart  F — Clauses  for  Construction 
and  Architect-Engineer  Contracts 
§  7.600  Scope  of  subpart. 

This  subpart  sets  forth  uniform  con¬ 
tract  clauses  for  use  in  connection  with 
the  procurement  of  construction  (see 
§  18.100  of  this  chapter)  and  of  archi¬ 
tect-engineer  services  for  the  production 
and  delivery  of  designs,  plans,  drawings 
and  specifications,  or  for  supervision  and 
inspection  of  construction,  or  both.  For 
format  and  clauses  to  be  used  in  a  con¬ 
tract  for  dismantling,  demolition  or  re¬ 
moval  of  improvements,  see  §  16.404  of 
this  chapter. 

§  7.601  General. 

As  used  throughout  this  subpart,  the 
term  “construction  contract”  means  any 
contract  (other  than  a  short  form  con¬ 
struction  contract  (see  §§  16.401-2  and 
16.402-2  of  this  chapter),  a  letter  con¬ 
tract,  a  notice  of  award,  or  a  modifica¬ 
tion  not  effecting  new  procurement) 
which  is  for  construction  as  defined  in 
§  18.101-1  of  this  chapter. 

§  7.602  Required  rlauses  for  fixed-priee 
ronstrurtion  conlraetii. 

The  following  clauses  shall  be  inserted 
in  all  fixed-price  construction  contracts, 
except  as  otherwise  provided  in  this  sub¬ 
part. 

§  7.602—1  Definilions. 

DariNmoNs  (June  1964) 
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§  7.602—2  Specifications  and  drawings. 
Specifications  and  EIrawings  (Jxtnk  1964) 

«  •  *  •  • 

§  7.602—3  Changes. 

Changes  (June  1964) 

•  •  •  •  * 

23.  Section  7.602-4  is  revised;  in 
§  7.602-6,  the  clause  heading  of  the  clause 
in  paragraph  (a)  is  changed;  §  7.602-7  is 
revised;  the  clause  headings  of  clauses 
in  §§  7.602-8,  7.602-9,  7.602-11,  7.602-12, 
7.602-13,  7.602-14,  7.602-15,  and  7.602-16 
are  changed,  as  follows: 

§  7.602—4  Changed  conditions. 

ChangS)  Conditions  (June  1964) 

The  Contractor  shall  promptly,  and  before 
such  conditions  are  disturbed,  notify  the 
Contracting  Officer  in  writing  of:  (a)  sub¬ 
surface  or  latent  physical  conditions  at  the 
site  differing  materially  from  those  indicated 
in  this  contract,  or  (b)  unknown  physical 
conditions  at  the  site,  of  an  unusual  nature, 
differing  materially  from  those  ordinarily  en¬ 
countered  and  generally  recognized  as  in¬ 
hering  in  work  of  the  character  provided  for 
in  this  contract.  The  Contracting  Officer 
shall  promptly  investigate  the  conditions, 
and  if  he  finds  that  such  conditions  do  so 
materially  differ  and  cause  an  increase  or 
decrease  in  the  Contractor’s  cost  of,  or  the 
time  required  for,  performance  of  this  con¬ 
tract,  an  equitable  adjustment  shall  be  made 
and  the  contract  modified  in  writing  accord¬ 
ingly.  Any  claim  of  the  Contractor  for  ad¬ 
justment  hereunder  shall  not  be  allowed 
unless  he  has  given  notice  as  above  required; 
or  unless  the  Contracting  Officer  grants  a 
further  period  of  time  before  the  date  of 
final  payment  under  the  contract.  If  the 
parties  fall  to  agree  upon  the  adustment  to 
be  made,  the  dispute  shall  be  determined  as 
provided  in  the  “Disputes”  clause  of  this 
contract. 

When  Standard  Form  23-A  is  used,  the 
words  “Disputes  clause  of  this  contract” 
in  the  foregoing  paragraph  need  not  be 
substituted  for  “Clause  6  of  these  Gen¬ 
eral  Provisions”.  In  accordance  with  10 
U.S.C.  2306(f) ,  prior  to  the  pricing  of  any 
modification  pursuant  to  the  “Changed 
Conditions”  clause  that  is  expected  to 
exceed  $100,000,  except  where  the  price 
is  based  on  adequate  price  competition, 
established  catalog  or  market  prices  of 
commercial  items  sold  in  substantial 
quantities  to  the  general  public,  or  prices 
set  by  law  or  regulation,  the  contracting 
officer  shall  require  the  contractor  to 
furnish  a  Certificate  of  Current  Cost  or 
Pricing  Data  (see  §  3.807-4  of  this  chap¬ 
ter)  and  shall  assure  that  the  contract 
includes  or  is  modified  to  include  a'  de¬ 
fective  pricing  data  clause  (see 
§  7.104-29).  • 

§  7.602-6  Disputes. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section.  Insert  the  following 
clause: 

Disputes  (June  1964) 

*  •  •  •  ♦ 

§  7.602—7  Payments  to  contractor. 

(a)  Ebccept  as  provided  in  paragraph 
(b)  of  this  section,  insert  the  following 
clause: 

Payment  to  Contractor  (June  1964) 

(a)  The  Oovemment  will  pay  the  contract 
price  as  hereinafter  provided. 

(b)  The  Government  will  make  progress 
payments  monthly  as  the  work  proceeds, 


or  at  more  frequent  Intervals  as  determined 
by  the  Contracting  Officer,  on  estimates  ap¬ 
proved  by  the  Contracting  Officer.  If  re¬ 
quested  by  the  Contracting  Officer,  the  Con¬ 
tractor  shall  furnish  a  breakdown  of  the 
total  contract  price  showing  the  amount 
included  therein  for  each  principal  category 
of  the  work,  in  such  detail  as  requested,  to 
provide  a  basis  for  determining  progress  pay¬ 
ments.  In  the  preparation  of  estimates  the 
Contracting  Officer,  at  his  discretion,  may 
authorize  material  delivered  on  the  site  and 
preparatory  work  done  to  be  taken  Into  con¬ 
sideration.  Material  delivered  to  the  Con¬ 
tractor  at  locations  other  than  the  site  may 
also  be  taken  into  consideration  (1)  If  such 
consideration  is  specifically  authorized  by 
the  contract  and  (2)  if  the  Contractor  fur¬ 
nishes  satisfactory  evidence  that  he  has 
acquired  title  to  such  material  and  that  it 
will  be  utUlzed  on  the  work  covered  by  this 
contract. 

(c)  In  making  such  progress  payments, 
there  shall  be  retained  10  percent  of  the 
estimated  amount  until  final  completion  and 
acceptance  of  the  contract  work.  However, 
if  the  Contracting  Officer,  at  any  time  after 
50  percent  of  the  work  has  been  completed, 
finds  that  satisfactory  progress  is  being  made, 
he  may  authorize  any  of  the  remaining  pro¬ 
gress  payments  to  be  made  in  fuU.  Also, 
whenever  the  work  is  substantially  complete, 
the  contracting  Officer,  if  he  considers  the 
amount  retained  to  be  In  excess  of  the 
amount  adequate  for  the  protection  of  the 
Government,  at  his  discretion,  may  release  to 
the  Contractor  all  or  a  portion  of  such  excess 
amount.  Furthermore,  on  completion  and 
acceptance  of  each  separate  building,  public 
work,  or  other  division  of  the  contract,  on 
which  the  price  is  stated  separately  In  the 
contract,  payment  may  be  made  therefor 
without  retention  of  a  percentage. 

(d)  All  material  and  work  covered  by  pro¬ 
gress  payments  made  shall  thereupon  become 
the  sole  property  of  the  Government,  but 
this  provision  shall  not  be  construed  as  re¬ 
lieving  the  Contractor  from  the  sole  respons¬ 
ibility  for  all  material  and  work  upon  which 
payments  have  been  made  or  the  restoration 
of  any  damaged  work,  or  as  waiving  the  right 
of  the  Government  to  require  the  fulfillment 
of  all  of  the  terms  of  the  contract. 

(e)  Upon  completion  and  acceptance  of  all 
work,  the  amount  due  the  Ck>n tractor  under 
this  contract  shall  be  paid  upon  the  pres¬ 
entation  of  a  properly  executed  voucher  and 
after  the  Contractor  shall  have  furnished  the 
Government  with  a  release,  if  required,  of  all 
claims  against  the  Government  arising  by 
virtue  of  this  contract,  other  than  claims 
in  ^stated  amounts  as  may  be  specifically 
excepted  by  the  Contractor  from  the  oper¬ 
ation  of  the  release.  If  the  Contractor’s 
claim  to  amounts  payable  under  the  contract 
has  been  assigned  under  the  Assignment  of 
Claims  Act  of  1940,  as  amended  (31  U.S.C. 
203,  41  n.S.C.  15),  a  release  may  also  be  re¬ 
quired  of  the  assignee. 

(b)  Where  (1)  the  contract  amount 
exceeds  one  million  dollars,  and  (2)  the 
time  of  performance,  specified  originally, 
exceeds  one  year  and  (3)  where  the  re¬ 
tained  percentage  provided  for  in  para¬ 
graph  (c)  of  the  clause  above  greatly  ex¬ 
ceeds  the  amount  necessary  for  the  pro¬ 
tection  of  the  Government,  paragraph 
(c)  of  the  clause  may  be  modified  by 
adding  the  following: 

Where  the  time  originally  specified  for 
completion  of  this  contract  exceeds  one  year, 
the  Contracting  Officer,  at  any  time  after  50 
percent  of  the  work  has  been  completed,  if 
be  finds  that  satisfactory  progress  is  being 
made,  may  reduce  the  total  amount  retained 
from  progress  payments  to  an  amount  not 
less  than  10  percent  of  the  eetlmated  value 
of  the  WOTk  remaining  to  be  done  under  the 


contract  or  1%  percent  of  the  total  contract 
amount,  whichever  is  the  higher.  In  com¬ 
puting  the  total  contract  amount,  for  the 
purposes  of  the  preceding  sentence,  the  con- 
tract  amount  for  any  separate  building,  pub¬ 
lic  work,  or  other  division  of  the  contract 
on  which  the  price  is  stated  separately  in 
the  contract  and  on  which  payment  has  been 
in  full.  Including  retained  percentage 
thereon  under  this  clause  shall  be  excluded. 

§  7.602—8  Assignment  of  claims. 

Assignment  of  Claims  (June  1964) 

•  •  *  •  • 

§  7.602—9  Material  and  workmanship. 

Material  and  Workmanship  (June  1964) 

•  •  •  •  • 

§  7.602—11  Inspection  and  acceptance. 

Inspection  and  Acceptance  (June  1964) 

•  *  *  •  • 

§  7.602—12  Superintendence  by  con¬ 
tractor. 


Superintendence  Bt  Contiuctor 
(June  1964) 

§  7.602—13  Permits  and  responsibilities. 
Permits  and  RESPONSisiLrnES  (June  1964) 

•  *  •  •  * »  ' 

§  7.602-14  Conditions  affecting  the 
work. 

CkiNDiTioNS  Affecting  the  Work  (Juni 
1964) 

***** 

§  7.602—15  Other  contracts. 

Other  Contracts  (June  1964) 
***** 

§  7.602—16  Patent  indemnity. 

Patent  Indemnity  (June  1964) 
***** 

24.  Section  7.602-18  is  revised;  the 
clause  heading  in  §  7.602-19  is  changed; 
§§7.602-20,  7.602-23,  and  7.602-26  are 
revised;  new  §§  7.602-32,  7.602-33,  7.602- 
34,  7.602-35,  7.602-36,  and  7.602-37  are 
added:  §  7.602-38  is  reserved;  new 
§§  7.602-39,  7.602-40,  7.602-41,  7.602-42, 
7.602-43,  7.602-44,  7.602-45,  and  7.602-46 
are  added,  as  follows: 

§  7.602—18  Covenant  against  contingent 
fees. 

Insert  the  clause  set  forth  in  §  7.103- 

20. 

§  7.602—19  Officials  not  to  benefit. 
Officials  Not  To  Benefit  (June  1964) 
***** 

§  7.602—20  Buy  American. 

In  accordance  with  §  6.204  of  this 
chapter,  insert  the  clause  set  forth  in 
§  6.204-5. 

§  7.602—23  Labor  standards  proilsions. 

In  accordance  with  §  12.403  of  this 
chapter,  insert  the  clauses  entitled: 

Davis-Bacon  Act. 

Contract  Work  Hours  Standards  Act- 
Overtime  Compensation.  P 

Apprentices. 

Payrolls  and  Payroll  Records. 

Compliance  with  Copland  Regulations. 
Withholding  of  Funds. 

Subcontracts. 

Contract  Termination — ^Debarment. 

Employee  Compensation — Cape  Kennedy, 
Patrick  Air  Force  Base  and  Merritt  Island 
Launch  Area. 
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g  7.602-26  Small  business. 

(a)  TJtilization  of  tmaU  busiiiess  con¬ 
cerns.  In  accordance  with  i  1.707-3  (a) 
of  this  chapter,  insert  the  clause  set  forth 
therein. 

(b)  Small  business  subcontracting 
program.  In  accordance  with  §  1.707-3 

(c)  of  this  chapter,  insert  the  clause  in- 
duded  therein. 

g  7.602-32  Composition  of  Contractor. 

Composition  op  Contractor  (January 
1965) 

If  tbe  Contractor  hereunder  is  comprised 
of  more  than  one  legal  entity,  each  such  en¬ 
tity  shall  be  Jointly  and  severally  liable 
bereimder. 

g  7.602—33  Site  investigation. 

SITE  Investigation  (January  1965) 

The  Contractor  acluiowledges  that  he  has 
investigated  and  satisfied  himself  as  to  the 
conditions  aSectlng  the  work.  Including  but 
not  restricted  to  those  bearing  ui>on  trans¬ 
portation,  disposal,  handling  and  storage  of 
materials,  availability  of  labor,  water,  elec¬ 
tric  power,  roads  and  uncertainties  of 
weather,  river  stages,  tides  or  similar  physi¬ 
cal  conditions  at  the  site,  the  conformation 
and  conditions  of  the  ground,  the  character 
of  equipment  and  facilities  needed  prelim¬ 
inary  to  and  during  prosecution  of  the  work. 
The  Contractor  further  acknowledges  that 
he  has  satisfied  himself  as  to  the  character, 
quality  and  quantity  of  surface  and  subsur¬ 
face  materials  or  obstacles  to  be  encountered 
Insofar  as  this  information  is  reasonably 
ascertainable  from  an  Inspection  of  the  slt^ 
including  aU  exploratory  work  done  by  the 
Government,  as  weU  as  from  information 
presented  by  the  drawings  and  specifications 
made  a  part  of  this  contract.  Any  failure 
by  the  Contractor  to  aqualnt  himself  with 
the  available  information  will  not  relieve 
him  from  responsibility  for  estimating  prop¬ 
erly  the  difficulty  or  cost  of  successfully  per¬ 
forming  the  work.  The  Government  as¬ 
sumes  no  responsibility  for  any  conclusions 
a  Interpretations  made  by  the  Contractor 
on  the  basis  of  the  Information  made  avail¬ 
able  by  the  Government. 

§  7.602-34  Protection  of  existing  vege¬ 
tation,  structures,  utilities,  and  im- 
provcments. 

PtoTBcnoN  OP  Existing  Vegetation.  Struc¬ 
tures,  Utilities,  and  Improveaients  (Jan- 

UABY  1965) 

(a)  The  Contractor  will  preserve  and  pro¬ 
tect  all  existing  vegetation  such  as  trees, 
shrubs,  and  grass  on  or  adjacent  to  the  site 
of  work  which  is  not  to  be  removed  and 
which  does  not  unreasonably  Interfere  with 
the  construction  work.  Care  will  be  taken  In 
removing  trees  authorized  for  removal  to 
avoid  damage  to  vegetation  to  remain  in 
place.  Any  limbs  or  branches  of  trees  broken 
during  such  operations  or  by  the  careless  op¬ 
eration  of  equipment,  or  by  workmen,  shall 
be  trimmed  with  a  clean  cut  and  painted  with 
an  approved  tree  pruning  compound  as  di¬ 
rected  by  the  Contracting  Officer. 

(b)  The  Contractor  will  protect  from  dam¬ 
age  all  existing  Improvements  or  utilities  at 
or  near  the  site  of  the  work,  th#  location  of 
which  is  made  known  to  him,  and  will  repair 
or  restore  any  damage  to  such  facilities  re¬ 
sulting  from  failure  to  comply  with  the  re¬ 
quirements  of  this  contract  or  the  failure 
to  exercise  reasonable  care  in  the  perform¬ 
ance  of  the  work.  If  the  Contractor  fails 
or  refuses  to  repair  any  such  damage 
promptly,  the  Contracting  Officer  may  have 
the  necessary  work  performed  and  charge 
the  cost  thereof  to  the  Contractor. 


§  7.602—35  Operations  and  storage  areas. 

Operations  and  Storage  Aa»A» 
(January  1965) 

(a)  AU  operations  of  the  Contractor  (in¬ 
cluding  storage  of  materials)  upon  Govern¬ 
ment  premises  shaU  be  confined  to  areas  au¬ 
thorized  or  approved  by  the  Contracting  Of¬ 
ficer.  The  Contractor  shall  hold  and  save 
the  Government,  its  officers  and  agents,  free 
and  harmless  from  liabiUty  of  any  nature  oc¬ 
casioned  by  his  operations. 

(b)  Temporary  buU dings  (storage  sheds, 
shops,  offices,  etc.)  may  be  erected  by  the 
Contractor  only  with  the  approval  of  the 
Contracting  Officer,  and  shall  be  built  with 
labor  and  materials  furnished  by  the  Con¬ 
tractor  without  expense  to  the  Government. 
Such  temporary  buildings  and  utUities  shaU 
remain  the  property  of  the  Contractor  and 
shall  be  removed  by  him  at  his  expense  upon 
the  completion  of  the  work.  With  the  writ¬ 
ten  consent  of  the  Contracting  Officer,  such 
buUdings  and  utilities  may  be  abandoned  and 
need  not  be  removed. 

(c)  The  Contractor  shaU,  imder  regula¬ 
tions  prescribed  by  the  Contracting  Officer, 
use  only  established  roadways  or  construct 
and  use  such  temporary  roadways  as  may  be 
authorized  by  the  Contracting  Officer.  Where 
materials  are  transported  in  the  prosecution 
of  the  york,  vehicles  shaU  not  be  loaded 
beyond  the  loading  capacity  recommended  by 
the  manufacturer  of  the  vehicle  or  prescribed 
by  any  Federal,  State  or  local  law  or  regula¬ 
tion.  When  it  is  necessary  to  cross  curbings 
or  sidewalks,  protection  against  damage  shaU 
be  provided  by  the  Contractor  and  any  dam¬ 
aged  roads,  curbings,  or  sidewalks  shaU  be 
repaired  by.  or  at  the  expense  of  the  Con¬ 
tractor. 

§  7.602—36  Progress  charts  and  require¬ 
ments  for  overtime  work. 

Progress  Charts  and  Requirements  for 
Overtime  Work  (January  1965) 

(a)  The  Contractor  shaU  within  5  days  cx 
within  such  time  as  determined  by  the  Con¬ 
tracting  Officer,  after  date  of  commencement 
of  work,  prepare  and  submit  to  the  Contract¬ 
ing  Officer  for  approval  a  practicable  sched¬ 
ule,  showing  the  order  in  which  the  Con¬ 
tractor  proposes  to  carry  on  the  work,  the 
date  on  which  he  wlU  start  the  several  saUent 
features  (including  procurement  of  mate¬ 
rials,  plant  and  equipment)  and  the  contem¬ 
plated  dates  for  completing  the  same.  Hie 
schedule  shall  be  in  the  form  of  a  progress 
chart  of  suitable  scale  to  indicate  appro¬ 
priately  the  percentage  of  work  scheduled  for 
completion  at  any  time.  The  Contractor 
ShaU  enter  on  the  chart  the  actual  progress 
at  such  Intervals  as  directed  by  the  Contract¬ 
ing  Officer,  and  shall  immediately  deliver  to 
the  Contracting  Officer  three  copies  thereof. 
If  the  Contractor  falls  to  submit  a  progress 
schedule  within  the  time  herein  prescribed, 
the  Contracting  Officer  may  withhold  iq>- 
proval  of  progress  payment  estimates  until 
such  time  as  the  Contractor  submits  the  re¬ 
quired  progress  schedule. 

(b)  If,  in  the  opinion  of  the  Contracting 
Officer,  the  Contractor  falls  behind  the  prog¬ 
ress  schedule,  the  Contractor  shall  take  such 
steps  as  may  be  necessary  to  improve  his 
progress  and  the  Contracting  Officer  may  re¬ 
quire  him  to  Increase  the  number  of  shifts,  or 
overtime  operations,  days  of  work,  or  the 
amount  of  construction  plant,  or  all  of 
them,  and  to  submit  for  approval  such  sup¬ 
plementary  schedule  or  schedules  in  chart 
form  as  may  be  deemed  necessary  to  demon¬ 
strate  the  manner  in  which  the  agreed  rate 
of  prc^ess  will  be  regained,  all  without  ad¬ 
ditional  cost  to  the  Government. 

(c)  Failure  of  the  Contractor  to  comply 
with  the  requirements  of  the  Contracting 
Officer  under  this  provision  shall  be  grounds 


for  derbenninatlon  by  the  Contracting  Officer 
that  the  Contractor  is  not  prosecuting  the 
work  with  such  diligence  as  will  insure  com¬ 
pletion  within  the  time  specified.  Upon  such 
determination  the  Contracting  Officer  may 
terminate  the  Contractor’s  right  to  proceed 
with  the  work,  or  any  separable  pcut  thereof, 
in  accordance  vrlth  the  clause  of  the  contract 
entitled  ’’Termination  for  Default — ^Damages 
for  Delay — ^Tlme  Extensions.” 

§  7.602—37  Subcontractors. 

Subcontractors  (January  1965) 

Within  7  days  after  the  award  of  any  sub¬ 
contract  either  by  himself  or  a  subcontractor, 
the  Contractor  shall  deliver  to  the  Contract¬ 
ing  Officer  a  statement  setting  forth  the  name 
and  address  of  the  subcontractCH:  and  a  sum¬ 
mary  description  of  the  work  subcontracted. 
The  Contractor  shall  at  the  same  time  fur¬ 
nish  a  statement  signed  by  the  subcontractor 
acknowledging  the  inclusion  in  his  subcon¬ 
tract  of  the  clauses  of  this  contract  entitled 
“Equal  Opportunity”,  “Davis-Bacon  Act”. 
“Contract  Work  Hours  Standards  Act — Over¬ 
time  Compensation”.  “Apprentices”.  ’Tay- 
roUs  and  Payroll  Records",  “Compliance  With 
Copeland  Regulations”,  “Withholding  of 
Funds”.  “Subcontracts”  and  “Contract  Ter¬ 
mination — Debarment”.  Nothing  contained 
in  this  contract  shall  create  any  contractual 
relation  between  the  subcontractor  and  the 
Government. 

§  7.602-38  [Reserved] 

§  7.602—39  Use  and  possession  prior  to 
completion. 

Use  and  Possession  Prior  To  Completion 
(January  1965) 

Hie  Government  shall  have  the  right  to 
take  possession  of  or  use  any  completed  or 
partially  completed  part  of  the  work.  Such 
possession  or  use  shall  not  be  deemed  an 
acceptance  of  any  work  not  completed  in  ac¬ 
cordance  with  the  contract.  While  the  Gov¬ 
ernment  is  in  such  possession,  the  Contrac¬ 
tor,  notwithstanding  the  provisions  of  the 
clause  of  this  contract  entitled  “Permits  and 
Responsibilities,”  shall  be  relieved  of  the 
responsibility  for  loss  or  damage  to  the  work 
other  than  that  resulting  from  the  Contrac¬ 
tor's  fault  or  negligence.  If  such  prior  pos¬ 
session  or  use  by  the  Government  delays  the 
progress  of  the  work  or  causes  additional 
expense  to  the  Contractor,  an  equitable  ad¬ 
justment  in  the  contract  price  or  the  time  of 
completion  will  be  made  and  the  contract 
shall  be  modified  in  writing  accordingly. 

§  7.602—40  Cleaning  np. 

Cleaning  Up  (January  1965) 

The  Contractor  shall  at  all  times  keep  the 
construction  area,  including  storage  areas 
used  by  him,  free  from  accumulations  of 
waste  material  or  rubbish  and  prior  to  com¬ 
pletion  of  the  work  remove  any  rubbish  from 
the  premises  and  all  tools,  scaffolding,  equip¬ 
ment,  and  materials  not  the  property  of  the 
Government.  Upon  completion  of  the  con¬ 
struction  the  Contractor  shall  leave  the  work 
and  premises  in  a  clean,  neat  and  workman¬ 
like  condition  satisfactory  to  the  (Contracting 
Officer. 

§  7.602—41  Additional  definitions. 

Additional  Definitions  (January  1965) 

(a)  Wherever  in  the  specifications  or  upon 
the  drawings  the  words  “directed”,  “re¬ 
quired”.  “ordered”,  “designated”,  “pre¬ 
scribed”.  or  words  of  like  import  are  used, 
it  shall  be  understood  that  the  “direction”, 
“requirement”,  "order”,  “designation”,  or 
"prescription”,  of  the  Contracting  Officer  is 
Intended  and  similarly  the  words  “approved”, 
“acceptable”,  “satisfactory”  or  words  of  like 
Impmrt  shall  mean  “approved  by”  or  “accept- 
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able  to”,  or  “satisfactory  to”  the  Contracting 
Officer,  unless  otherwise  expressly  stated. 

(b)  Where  “as  shown",  “as  indicated",  “as 
detailed”,  or  words  of  similar  Import  are 
tised.  It  shall  be  rmderstood  t^t  the  ref¬ 
erence  Is  made  to  the  drawings  accompany¬ 
ing  this  contract  imless  stated  otherwise. 
The  word  “provided”  as  used  herein  Shall  be 
understood  to  mean  “provided  complete  in 
place”,  that  is  “furnished  and  installed”. 

§  7.602—42  Accident  prevention. 

(a)  Normally  the  following  clause 
concerning  safety  controls,  records,  re¬ 
ports  and  corrective  action  to  be  taken 
shall  be  inserted. 

AccmENT  Prevention  (January  1965) 

(a)  In  order  to  provide  safety  controls  for 
protection  to  the  life  and  health  of  employees 
and  other  persons;  for  prevention  of  damage 
to  property,  materials,  supplies,  and  equip¬ 
ment;  and  for  avoidance  of  work  int^rup- 
tions  in  the  performance  of  this  contract,  the 
Contractor  shall  comply  with  all  pertinent 
provisions  of  Corps  of  Engineers  Manual,  EM 
385-1-1,  dated  13  March  1958,  entitled  “Gen¬ 
eral  Safety  Requirements”,  as  amended,  and 
will  also  take  or  cause  to  be  taken  such  addi¬ 
tional  measures  as  the  Contracting  Officer 
may  determine  to  be  reasonably  necessary  for 
the  purpose. 

(b)  The  ContractOT  will  maintain  an  ac¬ 
curate  record  of,  and  will  report  to  the  Con¬ 
tracting  Officer  in  the  manner  and  on  the 
forms  prescribed  by  the  Contracting  Officer, 
exposure  data  and  aU  accidents  resulting  in 
death,  traumatic  injury,  occupational  dis¬ 
ease,  and  damage  to  property,  materials,  sup¬ 
plies  and  equipment  incident  to  work  per¬ 
formed  under  this  contract. 

(c)  The  Contracting  Officer  will  notify  the 
Contractor  of  any  noncompliance  with  the 
foregoing  provisions  and  the  action  to  be 
taken.  The  Contractor  shall,  after  receipt  of 
such  notice,  immediately  take  ccMrective  ac¬ 
tion.  Such  notice,  when  delivered  to  the 
Contractor  or  his  representative  at  the  site 
of  the  work,  shall  be  deemed  sufficient  for 
the  purpose.  If  the  Contractor  fails  or  re¬ 
fuses  to  comply  promptly,  the  Contracting 
Officer  may  issue  an  order  stopping  all  or 
part  of  the  work  untU  satisfactory  corrective 
action  has  been  taken.  No  part  of  the  time 
lost  due  to  any  such  stop  orders  shall  be 
made  the  subject  of  claim  for  extension  of 
time  or  for  excess  costs  or  damages  by  the 
Contractor. 

(d)  Compliance  with  the  provisions  of  this 
article  by  subcontractors  will  be  the  re^on- 
slbility  of  the  Contractor. 

(b)  In  contracts  involving  work  of 
long  duration  or  of  hazardous  character, 
the  following  paragraph  (e)  will  be  added 
to  the  above  clause : 

(e)  Prior  to  commencement  of  the  work 
the  Contractor  will : 

(1)  submit  in  writing  his  proposals  for 
eCFectuating  this  provision  for  accident  pre¬ 
vention: 

(2)  meet  in  conference  with  representa¬ 
tives  of  the  Contracting  Officer  to  discuss 
and  develop  mutual  understandings  relative 
to  administration  of  the  ov»-all  safety  pro¬ 
gram. 

§  7.602—43  Government  inspectors. 

Government  Inspectors  (January  1965) 

The  work  wUl  be  conducted  imder  the 
general  direction  of  the  Contracting  Officer 
and  is  subject  to  inspection  by  bis  appointed 
Inspectors  to  insure  strict  compliance  with 
the  terms  of  the  contract.  No  inspector  is 
authorized  to  change  any  provision  of  the 
specifications  without  written  authOTlzation 
of  the  Contracting  Officer,  nor  shall  the  pres¬ 
ence  or  absence  of  an  Inspector  relieve  the 


Contracts  from  any  requirements  of  the 
contract. 

§  7.602—44  Commencement,  prosecu¬ 
tion  and  completion  of  work. 

Commencement,  Prosecution  and  Comple¬ 
tion  OP  Work  (January  1965) 

The  Contractor  wiU  be  required  to  com¬ 
mence  work  under  this  contract  within 
_ calendar  days  after  the  date  of  re¬ 
ceipt  by  him  of  notice  to  proceed,  to  prose¬ 
cute  said  work  diligently,  and  to  complete 
the  entire  work  ready  for  use  not  later  than 

_  The  time  stated  for  completion 

shall  include  final  clean-up  of  the  premises. 

§  7.602—45  Contract  drawings,  maps  and 
specifications. 

Contract  Drawings,  Maps  and  Specifications 
(January  1965) 

(a)  _ sets  (five  unless  otherwise 

specified  herein)  of  large  scale  contract  draw¬ 
ings,  maps  and  specifications  will  be  fur¬ 
nished  the  Contractor  without  charge  except 
applicable  publications  incorporated  into  the 
technical  provisions  by  reference.  Additional 
sets  wUl  be  furnished  on  request  at  the  cost 
of  reproduction.  The  work  shall  conform  to 
the  following  contract  drawings  and  maps, 
all  of  which  form  a  part  of  these  sp)ecifica- 
tlons  and  are  available  in  the  office  of 


(Address) 

Title  Pile  Drawing  No. 


(b)  Omissions  from  the  drawings  or  speci¬ 
fications  or  the  misdescription  of  details  of 
work  which  are  manifestly  necessary  to  carry 
out  the  intent  of  the  drawings  and  specifica¬ 
tions,  or  which  are  customarily  performed, 
shall  not  relieve  the  Contractor  from  per¬ 
forming  such  omitted  or  misdescribed  de¬ 
tails  of  the  work  but  they  shall  be  performed 
as  if  fully  and  correctly  set  forth  and  de¬ 
scribed  in  the  drawings  and  specifications. 

(c)  The  Contractor  shall  check  all  draw¬ 
ings  furnished  him  immediately  upon  their 
receipt  and  shall  promptly  notify  the  Con¬ 
tracting  Officer  of  any  discrepancies.  Figures 
marked  on  drawings  shall  in  general  be  fol¬ 
lowed  in  preference  to  scale  measurements. 
Large  scale  drawings  shall  in  general  govern 
small  scale  drawings.  The  Contractor  shall 
compare  all  dravrlngs  and  verify  the  figures 
before  laying  out  the  work  and  will  be  re¬ 
sponsible  for  any  errors  which  might  have 
been  avoided  thereby. 

§  7.602—46  Price  adjustment  for  sus¬ 
pension,  delays  or  interruption  of 
work. 

The  following  clause  shall  be  included 
in  fixed-price  construction  contracts: 

Price  Adjustment  tor  Suspension,  Delays, 
OR  Interruption  of  Work  (November  1961) 

(a)  The  Contracting  Officer  may  order  the 
Contracts  in  writing  to  suspend  all  or  any 
part  of  the  work  for  such  period  of  time  as 
he  may  determine  to  be  appropriate  for  the 
convenience  of  the  Government. 

(b)  If,  without  the  fault  or  negligence  of 
the  Contractor,  the  performance  of  all  or  any 
part  of  the  work  is  for  an  unreasonable  period 
of  time,  suspended,  delayed,  or  Interrupted 
by  an  act  of  the  Contracting  Officer  in  the 
administration  of  the  contract,  or  by  his  faU- 
ure  to  act  within  the  time  specified  in  the 
contract  (ck  if  no  time  is  specified  within  a 
reasonable  time),  an  adjustment  shall  be 
made  by  the  Contracting  Officer  for  any  in¬ 
crease  in  the  cost  of  performance  of  the 
contract  (excluding  profit)  necessarily  caused 
by  the  unreasonable  period  of  such  suspen¬ 
sion,  delay,  or  interruption,  and  the  contract 
shall  be  modified  in  writing  accordingly.  No 


adjustment  shall  be  made  to  the  extent  that 
performance  by  the  Contractor  would  have 
been  prevented  by  other  causes  even  if  the 
work  had  not  been  so  suspended,  delayed,  or 
interrupted.  No  claim  under  this  clause  nhflU 
be  allowed  (i)  for  any  costs  Incurred  more 
than  twenty  days  before  the  Contractor  shaU 
have  notified  the  Contracting  Officer  in  writ¬ 
ing  of  the  act  or  failure  to  act  Involved  (but 
this  requirement  shall  not  apply  where  a 
suspension  order  has  been  Issued),  and  (il) 
unless  the  claim,  in  an  amount  stated,  le 
asserted  in  writing  as  soon  as  practicable 
after  the  termination  of  such  suspension,  de¬ 
lay,  or  Interruption  but  not  later  than  the 
date  of  final  payment  imder  the  contract. 

Any  dispute  concerning  a  question  of  fact 
arising  under  this  clhuse  shall  be  subject  to 
the  Disputes  clause. 

25.  Sections  7.603  and  7.603-1  are  re¬ 
vised;  §  7.603-5  is  revoked;  §§  7.603-9 

7.603- 12,  7.603-13,  7.603-15,  7.603-22, 

7.603- 23,  7.603-24,  7.603-25,  and  7.603-26 
are  revised,  to  read  as  follows : 

§  7.603  Oauses  for  fixed-price  construe- 
tion  contracts  to  be  used  when  ap¬ 
plicable. 

§  7.603—1  Notice  to  Government  of  la- 
bor  disputes. 

Insert  the  clause  set  fortii  in  §  7.104-4 
in  all  contracts  for  items  on  the  DOD 
Master  Urgency  List. 

§  7.603—5  Rights  in  data.  [Revoked] 

§  7.603—9  Subcontracts. 

In  accordance  with  §  3.903-1  of  this 
chapter,  insert  the  appropriate  subcon¬ 
tracts  clause,  modified  if  appropriate. 

§  7.603—12  Workmen’s  compensation 
insurance  overseas. 

In  accordance  with  §  10.403  of  this 
chapter,  insert  the  clause  set  forth  there¬ 
in. 

§  7.603-13  Taxes. 

In  accordance  with  the  requirements 
of  §  11.403-2  of  this  chapter,  in  contracts 
to  be  performed  outside  the  United 
States,  its  possessions  and  Puerto  Rico, 
insert  one  of  the  clauses  set  forth  in  j 
paragraphs  (a)  and  (b)  thereof,  or  if 
no  tax  agreement  has  been  executed 
between  the  United  States  and  the  for¬ 
eign  country  and  tax  relief  is  not  avail¬ 
able,  insert  the  clause  in  §  11.404  of  this 
chapter. 

§  7.603—15  Performance  of  work  by 

contractor.  I 

In  accordance  with  the  requirements  i 

of  S  18.104  of  this  chapter,  insert  the  | 

following  clause:  I 

Performance  of  Work  by  Contractor 

(January  1965)  *" 

V 

The  Contractor  sbaU  perform  on  the  site, 
and  with  his  own  organization,  work  equiv-  ^ 

alent  to  at  least  (words)  percent*  (figures) 
of  the  total  amount  of  work  to  be  p^onned  | 
under  the  contract.  If,  during  the  progress 
of  the  work  hereunder,  the  Contractor  re- 
quests  a  reduction  In  such  percentage;  and  % 
the  Contracting  Officer  determines  that  it  | 
would  be  to  the  Government’s  advantage,  | 


*The  required  percentage  shall  be  the 
maximum  consistent  with  customary  or  nec¬ 
essary  specialty  subcontracting,  complexity, 
and  magnitude  of  the  work,  and  shall  not  be 
less  than  20  percent,  except  for  housing  con¬ 
tracts  in  which  it  shall  not  be  less  than  15 
percent. 
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the  percentage  of  the  work  required  to  be 
performed  by  the  Contractor  may  be  reduced; 
^Tlded.  written  approval  of  such  reduction 
Is  obtained  by  the  Contractor  from  the  Con¬ 
tracting  Officer. 

§  7.603—22  Government-furnished  prop¬ 
erty  clause  for  fixed-price  contracts. 

Insert  the  clause  set  forth  in  §  13.702 
of  this  chapter  in  contracts  for  construc¬ 
tion  under  which  the  Government  is  to 
furnish  to  the  contractor  material,  spe¬ 
cial  tooling,  or  industrial  facilities  con¬ 
sistent  with  §  13.303  of  this  chapter. 

§  7.603-23  Fixed-price  incentive  con¬ 
tract  clause. 

The  following  clause  shall  be  inserted 
in  all  negotiated  contracts  providing  for 
a  fixed  price  with  provision  for  an  adjust¬ 
ment  reflecting  the  efficiency  and  econ¬ 
omy  exercised  by  the  contractor  during 
performance  of  the  contract. 

Incentive  Price  Revision  (January  1965) 

(a)  General.  The  total  contract  price  set 
1<H^  in  this  contract  as  it  may  have  been 
modified,  consists  of  imlt  prices,  lump  sum 
prices  or  a  combination  thereof,  and  such 
total  contract  price  is  a  total  target  price 
which  includes  a  total  target  profit  of 

_  percent  of  total  target  costs.  The 

total  target  price  shall  be  revised  in  accord¬ 
ance  with  the  provisions  of  this  clause;  Pro¬ 
vided,  That  the  total  amount  paid  under  this 
contract  shall  not  exceed  (i)  the  aggregate  of 
the  prices  of  the  lump  sum  items,  plus  (il) 
the  unit  prices  of  the  estimated  quantity 
items  times  the  actual  quantity  of  such 

Items,  plus  (ill)  _ percent  of  the  sum 

of  (1)  and  (11)  above. 

(b)  Submiskon  of  data.  Within  _ 

days  after  completion  of  all  work  and  serv¬ 
ices  to  be  performed  under  this  contract,  the 
Contractor  shall  submit  (i)  a  detailed  state¬ 
ment  of  costs  incurred  in  the  performance 
of  this  contract;  (ii)  such  other  information 
as  the  Contracting  Oflicer  may  require;  and 
(ill)  a  price  list  of  all  materials,  supplies  and 
proper^,  the  cost  of  which  is  Included  in 

(1)  above,  which  are  on  hand  upon  comple¬ 
tion  of  the  work.  Where  the  Contractor  fails 
to  submit  the  required  data  within  the  time 
specified,  no  further  payment  may  be  made 
by  the  Contracting  Officer  until  the  data  are 
furnished. 

(c)  Price  revision.  Upon  submission  of 
the  data  required  by  paragraph  (b)  above, 
the  Contractor  and  the  Contracting  Officer 
shall  promptly  establish  the  total  adjusted 
price  in  accordance  with  the  following: 

(1)  On  the  basis  of  the  information  re¬ 
quired  by  paragraph  (b)  above,  the  Con¬ 
tractor  and  the  Contracting  Officer  shall  es¬ 
tablish  by  negotiation  the  total  adjusted  cost 
reasonably  Incurred  or  to  be  Incurred  for  and 
properly  allocable  to  the  work  and  services 
performed  under  this  contract  and  accepted 
by  the  Government. 

(2)  The  total  adjusted  price  of  the  work 
and  services  performed  under  this  contract 
shall  be  established  by  adding  to  the  total 
adjusted  cost,  as  negotiated  under  (1)  above, 
less  the  proceeds  of  any  disposition  of  CSoin- 
tractor  Inventory  in  accordance  with  (g) 
below,  an  allowance  for  profit  determined 
in  accordance  with  (3)  below.  Provided, 
however.  That  in  no  event  shall  the  total 
adjusted  price  exceed  the  amount  computed 
in  accordance  with  paragraph  (a)  above. 

(3)  The  allowance  for  profit  with  respect 
to  this  contract  shall  be  determined  as  fol¬ 
lows,  subject  to  the  provisions  and  limita¬ 
tions  set  forth  in  subparagraph  (2)  above: 


When  the  total  ad-  The  allowance  for  profit 
justed  cost  is —  is — 

Equal  to  the  total  Total  target  profit, 
target  cost. 

Greater  than  the  Total  target  profit  less 

total  target  cost.  _ percent  ( _ 

%)  of  the  amount  by 
which  the  total  ad¬ 
justed  cost  exceeds  the 
total  target  cost. 

Less  than  the  to-  Total  target  profit  plus 

tal  target  cost.  _ percent  ( _ 

%)  of  the  amount  by 
which  the  total  ad¬ 
justed  cost  is  less  than 
the  total  target  cost. 

(d)  Records.  (1)  The  Contractor  shall 
maintain  books,  records,  documents,  and 
other  evidence,  sufficient  to  reflect  properly 
all  direct  and  indirect  costs  of  whatever  na¬ 
ture  claimed  to  have  been  incurred  for  the 
performance  of  this  contract.  However,  no 
material  change  will  be  required  to  be  made 
in  the  Contractor’s  accoimting  procedures 
and  practices  if  they  conform  to  generally 
accepted  accounting  practices  and  if  the  cost 
data  required  to  be  furnished  under  (b) 
above  are  readily  ascertainable.  Each  sub¬ 
contract  placed  by  the  Contractor  hereunder 
on  other  than  a  firm  fixed -priced  basis  (i) 
shall  provide  that  the  subcontractor  shall 
maintain  books,  records,  documents,  and 
other  evidence,  sufficient  to  reflect  properly 
all  direct  and  indirect  costs  of  whatever  na¬ 
ture  claimed  to  have  been  incurred  in  the 
performance  of  such  subcontract  and  (ii) 
shall  require  each  such  subcontractor  to  in¬ 
sert  the  entire  substance  of  this  subpara¬ 
graph,  including  this  (11),  in  all  his  subcon¬ 
tracts  which  are  on  other  than  a  firm  fixed- 
price  basis. 

(2)  The  Government  may  at  all  reason¬ 
able  times  make  such  examination  or  audit 
as  the  Contracting  Officer  may  require  of  the 
Contractor’s  books,  records,  documents,  and 
other  evidence  pertinent  to  the  performance 
of  this  contract. 

(e)  Certification.  An  authorized  respon¬ 
sible  official  of  the  Contractor  shall  certify 
on  each  statement  of  costs  submitted  to  the 
Contracting  Officer  pursuant  to  (b)  above 
that  the  Incurred  costs  are  based  upon  the 
records  of  the  Contractor,  that  such  records 
reflect  generally  accepted  accounting  prin¬ 
ciples  and  practices  normally  followed  by  the 
Contractor,  and  that  such  costs  are  correct 
to  the  best  of  his  knowledge  and  belief. 

(f)  Subcontracts.  (1)  No  subcontract 
placed  under  this  contract  shall  provide  for 
payment  on  a  cost-plus-a-percentage-of-cost 
basis;  and  the  Contractor  shall  not,  without 
the  prior  written  consent  of  the  Contracting 
Officer,  place  any  subcontract  which  is  on  a 
cost-plus-a-fee  basis  and  which  would  in¬ 
volve  a  total  price  in  excess  of  $10,000,  in¬ 
cluding  the  fee.  The  Contracting  Officer 
may,  in  his  discretion,  ratify  in  writing  any 
such  cost-plus-a-fee  subcontract  and  such 
action  shall  constitute  the  consent  of  the 
Contracting  Officer  as  required  by  this  sub- 
paragraph  (1). 

(2)  Each  subcontract  placed  by  the  Con¬ 
tractor  hereunder  (1)  shall  provide  that 
the  Government  may  at  all  reasonable  times 
make  such  examination  or  audit  as  the  Con¬ 
tracting  Officer  may  require  of  the  subcon¬ 
tractor’s  books,  records,  documents,  and 
other  evidence,  pertinent  to  the  performance 
of  the  subcontract  and  (ii)  shall  require  each 
such  subcontractor  whose  subcontract  is  on 
other  than  a  firm  fixed-price  basis  to  Insert 
the  entire  substance  of  this  subparagraph, 
including  this  (ii),  in  all  his  subcontracts. 
’The  term  “subcontract”,  as  used  in  this  sub- 
paragraph  (2)  only,  excludes  firm  fixed-price 


subcontracts  not  in  excess  of  $2,500  and  sub¬ 
contracts  for  utility  services  at  rates  estab¬ 
lished  for  imiform  application  to  the  gen¬ 
eral  public. 

(g)  Contractor  inventory.  Any  materials, 
supplies  and  property  the  cost  of  which  is 
allocable  to  the  contract  and  included  in 
the  total  adjusted  cost,  which  are  on  hand 
upon  the  completion  of  the  contract,  shall  be 
disposed  of  in  accordance  with  the  applicable 
Government  regulations  covering  the  dispo¬ 
sition  of  Contractor  Inventory  and  any  pro¬ 
ceeds  of  such  disposition  shall  be  used  to  re¬ 
duce  the  total  adjusted  cost  established  pur¬ 
suant  to  paragraph  (c)  above.  Any  mate¬ 
rials,  supplies  and  property  which  are  on 
hand  upon  the  completion  of  the  contract, 
which  are  not  allocable  to  the  contract  and 
as  to  which  no  costs  have  been  included  in 
the  total  adjusted  cost,  shall  be  and  remain 
the  property  of  the  Contractor. 

(h)  Contract  modification.  ’The  total  ad¬ 
justed  price,  as  determined  in  accordance 
with  paragraph  (c)  above,  shall  be  evidenced 
by  a  modification  to  this  contract  signed  by 
the  Contractor  and  the  Contracting  Officer. 
Such  final  contract  price  shall  apply  to  all 
work  and  services  performed  under  this 
contract. 

(1)  Adjustment  of  payment  estimates.  If 
at  any  time  it  appears  that  the  final  con¬ 
tract  price  will  be  substantially  greater  or 
less  than  (i)  the  aggregate  of  the  prices  of 
the  lump  sum  items,  plus  (il)  the  unit  prices 
of  the  estimated  quantity  items  times  the 
actual  quantity  of  such  items  completed,  the 
Contracting  Officer  may  adjust  each  pay¬ 
ment  estimate  thereafter  to  be  made  under 
the  contract  by  Increasing  or  decreasing  the 
net  amount  of  such  payment  estimate  by  the 
indicated  percentage  of  variation:  Provided, 
however.  That  in  no  event  shall  the  percent¬ 
age  of  increase  exceed  that  Indicated  in  par¬ 
agraph  (a)  (lii)  above.  Any  adjustment  of 
payment  estimates  under  this  paragraph 
shall  in  no  way  limit  or  aSect  the  price  revi¬ 
sion  to  be  computed  in  accordance  with 
the  provisions  of  this  clause. 

(j)  Limitation  on  payments.  Notwith¬ 
standing  any  provisions  of  this  contract  au¬ 
thorizing  greater  payment,  the  total  of  all 
amounts  paid  or  payable  under  this  con¬ 
tract,  until  price  revision  has  been  made  to 
the  full  extent  permitted  by  this  contract, 
shall  not  exceed  the  sum  of  the  following 
items  as  reported  by  the  Contractor  from 
time  to  time  as  hereinafter  provided:  (i)  the 
total  amount  of  costs  (estimated  to  the  ex¬ 
tent  necessary)  that  have  been  reasonably 
Incurred  for  and  are  properly  allocable  to 
the  contract  and  (11)  the  total  amount  of 
target  profit  used  in  establishing  the  total 
target  price  and  allocable  by  direct  propor¬ 
tion  to  the  work  or  services  performed. 
Within  45  days  after  the  end  of  each  quar¬ 
ter  of  the  Contractor’s  fiscal  year,  beginning 
for  the  quarter  in  which  work  or  services 
are  first  performed  under  this  contract  and 
as  of  the  end  of  each  quarter  thereafter,  the 
Contractor  shall  submit  a  statement  setting 
forth  the  respective  amounts  of  each  of  the 
two  numbered  items  next  above,  together 
with  the  total  of  all  amounts  paid  or  pay¬ 
able  under  this  contract  as  of  the  end  of  each 
such  quarter.  If  on  any  quarterly  statement 
the  total  of  the  amounts  paid  exceeds  the 
sum  of  the  two  numbered  items  above,  this 
gross  excess  shall  be  paid  immediately  by 
the  Contractor  to  the  Government  or  cred¬ 
ited  against  existing  unpaid  billings. 

(k)  Disagreement.  If  the  Contractor  and 
the  Contracting  Officer  are  unable  to  agree 
upon  the  final  contract  price  within  60  days 
after  the  date  on  which  the  data  required 
by  (b)  above  are  to  be  submitted  or  within 
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sucb  fvirther  time  as  specified  by  tbe  Con¬ 
tracting  Officer,  tbe  Contracting  Officer  shall 
resolve  tbe  disagreement  by  Issuing  a  de¬ 
cision  pursuant  to  tbe  clause  of  tbis  contract 
entitled  “Disputes.” 

(1)  Termination.  (1)  In  tbe  event  of  a 
complete  termination,  tbe  amount  payable 
to  tbe  Contractor  shall  be  established  In  ac¬ 
cordance  with  tbe  clause  of  this  contract 
entitled  “Termination  for  Convenience  of 
the  Government”  or  “Termination  for  De¬ 
fault — ^Damages  for  Delay — Time  Extension” 
as  applicable. 

(ii)  In  tbe  event  of  a  partial  termination, 
tbe  amount  payable  to  tbe  Contractor  as  to 
tbe  work  and  services  terminated  shall  be 
established  in  accordance  with  tbe  clause  of 
this  contract  entitled  “Termination  for  tbe 
Convenience  of  the  Govermnent”  or  “Ter¬ 
mination  for  Default — Damages  for  Delay — 
Time  Extensions”  as  applicable.  As  to  tbe 
work  and  services  not  terminated  the  pro¬ 
visions  of  tbis  clause  shall  apply. 

§  7.603—24  Shop  drawings. 

(a)  Insert  the  following  clause,  with 
the  appnvriate  addition  in  paragraph 
(b)  of  this  section,  in  contracts  requir¬ 
ing  the  submission  of  shop  drawings  for 
review  prior  to  construction: 

Shop  Drawings  (Januast  1965) 

The  ContractOT  shall  submit  to  the  Con¬ 
tracting  Officer  for  approval _ _  copies 

(four  unless  otherwise  Indicated  herein) 
of  all  shop  drawings  as  called  for  under  the 
various  headings  of  these  specifications. 
These  drawings  shall  be  complete  and  de¬ 
tailed.  If  approved  by  the  Contracting  Offi¬ 
cer,  each  copy  of  the  drawings  will  be  iden¬ 
tified  as  having  received  such  approval  by 
being  so  stamped  and  dated.  The  Contrac¬ 
tor  shall  make  any  corrections  required  by 
the  Contracting  Officer.  If  the  Contractor 
considers  any  correction  Indicated  on  the 
drawings  to  constitute  a  change  to  the  con¬ 
tract  drawings  or  specifications,  notice  as 
required  under  the  clause  entitled 
“Changes”  will  be  given  to  the  Contracting 

Officer.  _ sets  (three  unless  otherwise 

indicated  herein)  of  all  shop  drawings  will 
be  retained  by  the  Contracting  Officer  and 
one  set  will  be  returned  to  the  Contractor. 
The  approval  of  the  drawings  by  the  Con¬ 
tracting  Officer  shall  not  be  construed  as  a 
complete  check,  but  will  indicate  only  that 
the  general  method  of  construction  and  de¬ 
tailing  is  satisfactory.  Approval  of  such 
drawings  will  not  relieve  the  Contractor  of 
the  responsibility  for  any  error  which  may 
exist  as  the  Contractor  shall  be  responsible 
for  the  dimensions  and  design  of  adequate 
connections,  details,  and  satisfactory  con¬ 
struction  of  all-wcH'k. 

(b)  “As  built”  shop  drawings  may  be 
required  for  the  permanent  record  of  the 
using  agency. 

(1)  When  reproducible  shop  draw¬ 
ings  are  required,  the  following  provi¬ 
sion  shall  be  added  to  the  clause  In  para¬ 
graph  (a)  of  this  section: 

Upon  the  cmnpletlon  of  the  work  under 
this  contract,  tbe  Contractor  shall  furnish 
a  complete  set  of  reproduciblee  of  all  shop 
drawings  as  finally  approved.  These  draw¬ 
ings  shall  show  aU  changes  and  revisions 
made  up  to  the  time  the  equipment  is  com¬ 
pleted  and  accepted. 

(2)  If  reproducible  shop  drawings  are 
not  requir^  the  following  provision 
shall  be  added  to  tbe  clause  in  paragraph 
(a)  of  this  section: 

Upon  the  completion  of  tbe  work  under 
this  contract,  tbe  Contractor  shall  furnish 
- complete  sets  of  prints  of  aU  shop  draw¬ 
ings  as  finally  approved.  These  drawings 


shall  show  changes  and  revisions  made  up 
to  the  time  the  equipment  is  completed  and 
accepted. 

§  7.603—25  Physical  data. 

(a)  All  the  information  concerning 
local  conditif^  pertaining  to  the  per¬ 
formance  of  the  contract  work,  which 
has  been  made  available  to  the  Con¬ 
tractor  should  be  referenced  into  the 
contract  by  completing  the  clause  set 
forth  in  paragraph  (b)  of  this  section. 
Wherever  test  borings,  analyses,  or  hy¬ 
drographic  data  are  to  be  made  available 
to  the  Contractor,  the  wording  of  this 
special  clause  should  be  such  as  only  to 
inform  the  Contractor  as  to  the  source 
of  the  data  and  where  it  may  be 
examined. 

(b)  Contract  clause: 

Phtsical  Data  (Jantjabt  1965) 

Information  and  data  furnished  or  re¬ 
ferred  to  below  are  furnished  fm’  the  Con¬ 
tractor’s  information.  However,  it  is 
expressly  understood  that  the  Government 
will  not  be  resiK>nsible  for  any  interpreta¬ 
tion  or  conclusion  drawn  therefrom  by  the 
Contractor. 

(a)  The  physical  conditions  indicated  on 
the  drawings  and  in  the  specifications  are 
tbe  result  at  site  investigations  by  (Insert 
investigational  methods  used,  such  as  sur¬ 
veys,  auger  borings,  core  borings,  test  pits, 
probings,  test  tunnels,  etc.) 

(b)  Weather  Conditions.  (Insert  sum¬ 
mary  of  weather  records  and  warnings.) 

(c)  Transportation  facilities.  (Insert  tbe 
summary  of  transportation  facilities  acces¬ 
sible  to  project,  availability,  and  limitations.) 

(d)  _  (Insert  other  pertinent 

information.) 

§  7.603—26  Disputes  concerning  labor 
standards. 

Insert  the  following  clause  in  all  con¬ 
tracts  subject  to  the  Davis-Bacon  Act. 

Disputes  Concerning  Labor  Standards 
(January  1965) 

Disputes  arising  out  of  the  labor  stand¬ 
ards  provisions  of  this  contract  shall  be  sub¬ 
ject  to  the  Disputes  clause  except  to  the 
extent  such  disputes  involve  tbe  meaning 
of  classifications  or  wage  rates  contained  in 
tbe  wage  determination  decision  of  the  Sec¬ 
retary  of  Labor  or  the  appllcabUlty  of  tbe 
labor  provisions  of  the  contract  which  ques¬ 
tions  shall  be  referred  to  the  Secretary  of 
Labor  in  accordance  with  the  procedures  of 
the  Department  of  Labor. 

26.  New  SS  7.603-27,  7.603-28,  7.603-29, 

7.603- 30,  7.603-31,  7.603-32,  7.603-33, 

7.603- 34,  7.603-35,  7.603-36,  7.603-37, 

7.603- 38,  7.603-39,  7.603-40,  and  7.603-41 
are  added,  as  follows: 

§  7.603—27  Variations  in  estimated 
quantity  contracts. 

Insert  the  following  clause  in  contracts 
containing  estimated  quantity  items 
when  the  Contracting  Officer  has  re¬ 
served  the  right  to  vary  the  estimated 
quantity  during  the  performance  ot  the 
work  to  accommodate  actual  conditions 
encoimtered: 

Variations  in  Estimated  Quantities 
(January  1965) 

Where  the  quantity  of  a  pay  item  in  this 
contract  Is  an  estimated  quantity  and  adiere 
the  actual  quantity  of  such  pay  Item  varies 
more  than  fifteen  (15%)  percent  above  or 
below  the  estimated  quantity  stated  in  this 
contract,  as  it  may  hereafter  be  modified, 
an  equitable  adjustment  in  the  contract  unit 


price  shall  be  made  upon  demand  of  either 
party.  If  tbe  quantity  variation  is  suxffi  as 
to  cause  an  increase  in  the  time  necessary 
for  completion,  the  Contracting  Officer  shall, 
upon  receipt  of  a  written  request  for  an  ex¬ 
tension  of  time  within  ten  (10)  days  from 
the  beginning  of  such  delay,  or  within  such 
further  period  of  time  which  may  be  granted 
by  the  Contracting  Officer  prior  to  the  date 
of  final  settlement  of  the  contract,  ascertain 
the  facts  and  make  such  adjustment  for 
extending  the  completion  date  as  in  his 
judgment  the  findings  justily.  If  tbe  par¬ 
ties  faU  to  agree  upon  an  equitable  adjust¬ 
ment  in  the  contract  price  or  time  the 
dispute  shall  be  determined  as  provided 
In  the  clause  of  this  contract  entitled  “Dis¬ 
putes”. 

§  7.603—28  IdentiAcation  of  Covetn- 

nient  furnished  property. 

Insert  the  following  clause  when  re¬ 
quired.  The  point  at  which  the  Gov¬ 
ernment-furnished  property  will  be  de¬ 
livered  to  the  Contractor  should 
specifically  stated  as  a  part  of  the  in¬ 
formation  furnished  imder  the  special 
clause  on  physical  data  (see  §  7.603-25), 
Special  provisions  may  be  required  in 
addition  to  the  clause  herein  to  cov» 
Government  or  another  Contractor’s  in¬ 
stallation,  preparation  for  operation,  or 
testing  of  equipment. 

Identification  of  Government  Furnished 
Property  (January  1965) 

The  Government  will  furnish  to  the  Con¬ 
tractor  the  following  property  to  be  incor¬ 
porated  or  installed  in  tbe  work  or  used  In 
its  performance.  Such  {»’operty  will  be  fur¬ 
nished  f.o.b.  railroad  cars  at  the  place  speci¬ 
fied  in  paragraph _ _  or  f.o.b.  truck  at 

the  project  site  and  the  Contractcn:  will  be 
required  to  accept  delivery  when  made,  pay¬ 
ing  any  demurrage  incurred,  and  unloading 
and  transpOTting  the  property  to  the  job 
site  at  bis  own  expense.  All  such  property 
will  be  installed  or  incorporated  into  tbe 
work  at  tbe  expense  of  the  Contractor,  un¬ 
less  otherwise  indicated  herein.  The  Con¬ 
tractor  shall  verify  tbe  quantity  and  condi¬ 
tion  of  such  Government-furnished  property 
when  delivered  to  him,  acknowledge  receipt 
thereof  in  writing  to  tbe  Contracting  Officer, 
and  in  case  of  damage  to  or  shcMiiage  of  sucb 
property,  he  shall  within  24  hours  rep<xt 
in  writing  such  damage  or  shortage  to  tbe 
Contracting  Officer. 

Quantity  Item  Description 

§  7.603—29  Salvage  materials  and 
equipment. 

Insert  the  following  clause  Ih  contracts 
which  involve  Govemment-fumished 
pn^rty  which  is  to  be  salvaged  and 
reused: 

Salvage  Materials  and  Equipment  (January 
1965) 

The  Contractor  shall  maintain  adequate 
property  control  records  for  all  materials  or 
equipment  specified  to  be  salvaged.  These 
records  may  be  in  accordance  with  the  C(ni- 
tractor’s  system  oi  property  control,  if  ap¬ 
proved  by  the  prope^y  administrate.  Tbe 
Contractor  shall  be  responsible  iae  tbe  ade¬ 
quate  steage  and  protection  of  all  salvaged 
materials  and  equipment  and  shall  replace, 
at  no  cost  to  the  Government,  all  salvage 
materials  and  equipment  which  are  broken  or 
damaged  during  salvage  opeations  as  the 
result  of  his  net^lgenoe,  or  while  In  his  care. 

§  7.603—30  Availability  and  use  of 
utility  services. 

Insert  the  following  clause  in  contracts 
for  performance  at  Government  installa- 
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tions  when  it  is  determined  that  Govern¬ 
ment-owned  and  operated  utility  systems 
and  supplies  are  adequate  for  the  needs 
of  and  use  of  the  Contractor  as  well  as 
the  Government. 

AVAttABILITY  OF  UTILITY  SERVICES  (JANUARY 

1965) 

It  has  been  determined  by  the  Contracting 
Officer  that  Government-owned  and  operated 
utility  systems  and  supplies  are  adequate  for 
the  needs  and  use  of  the  Contractor  as  well 
as  the  Government.  All  reasonably  required 
amounts  of  water,  gas,  electricity,  etc.,  will 
be  made  available  to  the  Contractor  by  the 
Government  from  existing  system  outlets  and 
supplies.  The  Contractor  shall,  at  his  own 
expense,  make  all  temporary  connections  and 
Install  distribution  lines  and  meters,  as  re- 
qiUred.  to  determine  the  amount  of  water, 
gas  or  electricity  used  by  him  and  such  utili¬ 
ties  will  be  paid  for  by  or  charged  to  the  Con¬ 
tractor  at  prevailing  rates  charged  to  the 
Government  or,  in  the  event  the  water,  gas 
OT  electricity  is  produced  by  the  Government 
at  reasonable  rates  as  determined  by  the 
Contracting  Officer.  All  temporary  lines  wUl 
be  furnished,  installed,  connected,  and  main¬ 
tained  by  the  Contractor  in  a  workmanlike 
manner  satisfactory  to  the  Contracting  Offi¬ 
cer  and  shall  be  removed  by  the  Contractor 
in  like  manner  at  his  expense  prior  to  final 
acceptance  of  the  construction. 

§7.603—31  Layout  of  work. 

Insert  the  following  clause  in  construc¬ 
tion  contracts  on  a  lump  sum  basis  ex¬ 
cept  in  contracts  for  (a)  airfield  pave¬ 
ment  construction,  (b)  dredging,  and  (c) 
unit  price  contracts  in  which  the  pay¬ 
ment  quantity  is  to  be  established  by  field 
surveys. 

Layout  OF  Work  (January  1965) 

The  Contractor  shall  lay  out  his  work  from 
Government  established  base  lines  and  bench 
marks  indicated  on  the  drawings  and  shall 
be  responsible  for  all  measurements  in  con¬ 
nection  therewith.  The  Contractor  shall  fur¬ 
nish,  at  his  own  expense,  all  stakes,  tem¬ 
plates,  platforms,  equipment,  tools,  and 
materials  and  labor  as  may  be  required  in 
laying  out  any  part  of  the  work  from  the 
base  lines  and  bench  marks  established  by 
the  Government.  The  Contractor  will  be 
held  responsible  for  the  execution  of  the 
work  to  such  lines  and  grades  as  may  be 
established  or  indicated  by  the  Contracting 
Officer.  It  shall  be  the  responsibility  of  the 
Contractor  to  maintain  and  preserve  all 
stakes  and  other  marks  established  by  the 
Contracting  Officer  until  authorized  to  re¬ 
move  them.  If  such  marks  are  destroyed, 
by  the  Contractor  or  through  his  negligence, 
prior  to  their  authorized  removal,  they  may 
be  replaced  by  the  Contracting  Officer  at  his 
discretion.  The  expense  of  replacement  will 
be  deducted  from  any  amounts  due  or  to  be¬ 
come  due  the  Contractor. 

§  7.603—32  Misplaced  material. 

Insert  the  following  clause  in  all  con¬ 
tracts  involving  work  near  or  on  navi¬ 
gable  waterways. 

Misplaced  Material  (January  1965) 

Should  the  Contractor,  during^  the  progress 
of  the  work,  lose,  dump,  throw  overboard, 
sink,  or  misplace  any  material,  plant,  ma¬ 
chinery,  or  appliance,  which  in  the  opinion 
of  the  Contracting  Officer  may  be  dangerous 
to  or  obstruct  navigation,  the  Contractor 
shall  recover  and  remove  the  same  with  the 
utmost  dispatch.  The  Contractor  shall  give 
immediate  notice,  with  description  and  loca¬ 
tion  of  such  obstructions,  to  the  Contracting 
Officer  or  inspector,  and  when  required  shaU 
mark  or  buoy  such  obstructions  until  the 
same  are  removed.  Should  he  refuse,  neglect, 


or  delay  compliance  with  the  above  require¬ 
ments,  such  obstructions  may  be  removed  by 
the  Contracting  Officer,  and  the  cost  of  such 
removal  may  be  deducted  from  any  money 
due  or  to  become  due  the  Contractor,  or  may 
be  recovered  under  his  bond.  The  liability 
of  the  Contractor  for  the  removal  of  a  vessel 
wrecked  or  simk  without  fault  or  negligence 
shall  be  limited  to  that  provided  in  Sections 
15,  19,  and  20  of  the  River  and  Harbor  Act 
of  March  3,  1899.  (33  U.S.C.  410  et  seq.) 

§  7.603—33  Signal  lights. 

Insert  the  following  clause  in  all  con¬ 
tracts  requiring  the  use  of  marine 
equipment. 

Signal  Lights  (January  1965) 

The  Contractor  shall  display  signal  lights 
and  conduct  his  operations  in  accordance 
with  the  General  R^ulatlons  of  the  Depart¬ 
ment  of  the  Army  and  of  the  Coast  Guard 
governing  lights  and  day  signals  to  be  dis¬ 
played  by  towing  vessels  with  tows  on  which 
no  signals  can  be  displayed,  vessels  working 
on  wrecks,  dredges,  and  vessels  engaged  in 
laying  cables  or  pipe  or  in  submarine  or  bank 
protection  operations,  lights  to  be  displayed 
on  dredge  pipe  lines,  and  day  signals  to  be 
displayed  by  vessels  of  more  than  65  feet  in 
length  moored  or  anchored  in  a  fairway  or 
channel,  and  the  passing  by  other  vessels  of 
fioatlng  plant  working  in  navigable  channels, 
as  approved  by  the  Secretary  of  the  Army  (33 
CFB  201.1-201.16)  and  the  Commandant, 
U.S.  Coast  Guard  (33  CFR  80.18-80.31a  and 
33  CFR  95.51-95.70) . 

§  7.603—34  Identification  of  employees. 

A  clause  substantially  as  follows  shall 
be  inserted  in  all  construction  contracts 
where  identification  is  required  for  se¬ 
curity  or  other  reasons : 

Identification  of  Employees  (January  1965) 

The  Contractor  shall  be  resp>onsible  for 
furnishing  to  each  employee  and  for  requir¬ 
ing  each  employee  engaged  on  the  work  to 
display  such  identification  as  may  be  ap¬ 
proved  and  directed  by  the  Contracting  Offi¬ 
cer.  All  prescribed  identification  shall  im¬ 
mediately  be  delivered  to  the  Contracting 
Officer,  for  cancellation  upon  the  release  of 
any  employee.  When  required  by  the  Con¬ 
tracting  Officer  the  Contractor  shall  obtain 
and  submit  fingerprints  of  all  persons  em¬ 
ployed  or  to  be  employed  on  the  project. 

§  7.603—35  Superintendence  of  sub¬ 
contractors. 

Insert  the  clause  set  forth  below  in 
contracts  for  work  of  a  highly  technical 
and  complicated  nature  requiring  ex.- 
traordinary  control  by  the  Contractor  of 
the  several  parts  of  the  work,  or  in  con¬ 
tracts  covering  work  spread  over  several 
places  on  the  site  of  work. 

Superintendence  or  Subcontractors 
(January  1965) 

(a)  The  Contractor  shall  be  required  to 
furnish  the  following,  in  addition  to  the 
superintendence  required  by  the  General 
Provision  entitled  “Superintendence  by  Con¬ 
tractor”  : 

(I)  If  more  than  50  percent  and  less  than 
70  percent  of  the  value  of  the  contract  work 
is  subcontracted,  one  superintendent  shall 
be  provided  at  the  site  and  on  the  Contrac¬ 
tor’s  payroll  to  be  responsible  for  coordinat¬ 
ing,  directing,  inspecting  and  expediting  the 
subcontract  work. 

(II)  If  70  percent  or  more  of  the  value  of 
the  work  is  subcontracted,  the  Contractor 
shall  be  required  to  furnish  two  such  super¬ 
intendents  to  be  responsible  for  coordinating, 
directing.  Inspecting  and  expediting  the  sub¬ 
contract  work. 


(b)  If  the  Contracting  Officer,  at  any  time 
after  50  percent  of  the  subcontracted  work 
has  been  completed,  finds  that  satisfactory 
progress  is  being  made,  he  may  waive  all  or 
part  of  the  above  requirement  for  additional 
superintendence  subject  to  the  right  of  the 
Contracting  Officer  to  reinstate  such  require¬ 
ment  if  at  any  time  during  the  progress  of 
the  remaining  work  he  finds  that  satisfactory 
progress  is  not  being  made. 

§  7.603—36  Time  extensions  for  delays 
to  elements  of  the  work. 

The  following  clause  shall  be  inserted 
in  contracts  in  which  there  are  separate 
completion  dates  for  various  items  of 
work  and  liquidated  damages  are  pro¬ 
vided  for: 

Time  Extensions  (January  1965) 

Notwithstanding  any  other  provisions  of 
this  contract  it  is  mutually  understood  that 
the  time  extensions  for  changes  in  the  work 
will  depend  upon  the  extent,  if  any,  by  which 
the  changes  cause  delay  in  the  completion  of 
the  various  elements  of  construction.  The 
change  order  granting  the  time  extension 
may  provide  that  the  contract  completion 
date  will  be  extended  only  for  those  specific 
elements  so  delayed  and  that  the  remaining 
contract  completion  dates  for  all  other  por¬ 
tions  of  the  work  will  not  be  altered  and 
may  further  provide  for  an  equitable  re¬ 
adjustment  of  liquidated  damages  pursuant 
to  the  new  completion  schedule. 

§  7.603—37  Payment  for  mobilization 
and  preparatory  work. 

Insert  one  of  the  appropriate  follow¬ 
ing  clauses  in  contracts  containing  a  sep¬ 
arate  bid  item  for  mobilization  and 
preparatory  work  with  the  approval  of 
the  head  of  the  procuring  activity. 

(a)  In  major  construction  contracts 
requiring  major  or  special  items  of  plant 
and  equipment  or  large  stock  piles  of 
material  which  are  considered  to  be  in 
excess  of  the  tirpe,  kind  and  quantity 
presumed  to  be  normal  equipment  of  a 
Contractor  qualified  to  imdertake  the 
work,  insert  the  following  clause. 

Payment  for  Mobilization  and  Preparatory 

Work,  Payment  Item  No. _ (January 

1965) 

(a)  Payments  will  be  made  under  this 
contract  on  the  actual  expenditures  made 
by  the  Contractor  for  mobilization  and  pre¬ 
paratory  work  under  payment  Item  No. _ 

as  follows:  The  Contractor  may  submit  to 
the  Contracting  Officer  certified  accounts  of 
the  actual  payments  made  by  him  for  con¬ 
struction  plant  exceeding  $10,000  in  value 
per  unit,  as  appraised  by  the  Contracting 
Officer  at  the  site  of  the  work,  acquired  for 
the  execution  of  the  work;  for  the  trans¬ 
portation  of  all  plant  and  equipment  to  the 
site;  for  material  purchased  for  the  prosecu¬ 
tion  of  the  contract,  but  not  to  be  incorpo¬ 
rated  in  the  work;  for  construction  of  camps, 
access  roads  or  railroads,  trailer  courts,  mess 
halls,  dormitories  or  living  quarters,  field 
headquarters  facilities  and  construction 
yards,  and  for  personal  services  and  hire  of 
plant  on  work  preparatory  to  commencing 
actual  work  on  the  construction  items  for 
which  payment  is  provided  under  the  terms 
of  the  contract.  Accounts  so  submitted  must 
be  accompanied  by  certificate  of  the  Con¬ 
tractor,  supported  by  receipted  bills  or  certi¬ 
fied  copies  of  payrolls  and  freight  bills,  show¬ 
ing  that  he  has  acquired  said  construction 
plant  and  material  free  from  all  encum¬ 
brances  and  agreement  that  it  will  not  be 
removed  from  the  site  and  that  structures 
and  facilities  prepared  (k  erected  for  the 
prosecution  of  the  contract  work  will  be 
maintained  and  not  dismantled  prior  to  the 
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completion  and  acceptance  of  the  entire  work 
without  the  written  permission  of  the  Con¬ 
tracting  Officer.  If  the  Contracting  Officer 
finds  that  said  construction  plant,  mat^'lal, 
equipment  and  the  mobilization  and  prepeir- 
atory  work  performed  are  suitable  and  neces¬ 
sary  to  the  efficient  prosecution  of  the  con¬ 
tract  and  that  the  said  preparatory  work 
has  been  done  with  proper  economy  and 
efficiency,  payment,  less  the  prescribed  re¬ 
tained  percentage,  will  be  made  therefor  to 
the  Contractor.  Payment  for  construction 
plant,  material  and  structures  and  facilities 
prepared  or  erected  for  prosecution  of  the 
contract  work  shall  not  exceed  the  cost 
thereof  to  the  Contractor  less  the  estimated 
value  upon  the  completion  of  the  contract 
as  determined  by  the  Contracting  Officer.  In 
no  event  shall  such  payment  exceed  100  per¬ 
cent  of  the  cost  to  the  Contractor  of  any 
such  items  which  have  no  appreciable  salvage 
value  and  75  percent  of  the  cost  to  the  Con¬ 
tractor  of  such  items  which  have  an  appre¬ 
ciable  salvage  value.  No  payment  will  be 
made  in  reimbursement  of  the  premlvun  paid 
on  the  performance  bond  or  payment  bond. 
The  findings  of  the  Contracting  Officer  as 
to  the  suitability  and  value  of  the  construc¬ 
tion  plant,  equipment,  materials,  structures 
or  facilities  shall  not  be  subject  to  appeal. 

(b)  Payments  for  mobilization  and  pre¬ 
paratory  wcH-k  will  be  made  in  accordance 
with  (a)  above,  and  such  payments  will 
be  deducted  from  the  contract  price  lor  Item 

No.  _  “Mobilization  and'  Preparatory 

Work”  until  the  total  amount  thus  charged 
to  this  item  reduces  this  item  to  zero,  after 
which  no  further  payments  will  be  made 
under  this  item.  If  the  total  of  such  pay¬ 
ments  made  does  not  reduce  this  item  to 
zero,  the  balance  will  be  paid  to  the  Con¬ 
tractor  in  the  final  payment  under  the  con¬ 
tract.  The  retained  percentage  will  be  paid 
in  accordance  with  the  clause  of  this  con¬ 
tract  entitled  “Payments  to  Contractor”. 

(b)(1)  In  contracts  involving  major 
mobilization  expense  of  plant,  equip¬ 
ment  and  materials  other  than  such  as 
are  covered  in  paragraph  (a)  of  this 
section,  which  is  occasioned  by  the  loca¬ 
tion  or  nature  of  the  work;  such  as 
mobilization  at  an  offshore  location  or 
towing  a  dredge  to  a  remote  location, 
insert  the  following  clause: 

Mobilization  and  Demobilization,  Payment 
Item  No _ (January"  1965) 

(a)  All  costs  connected  with  the  mobiliza¬ 
tion  and  dratiobUization  of  all  of  the  con¬ 
tractor’s  dredging  plant  and  equipment  will 
be  paid  for  at  the  contract  lump  sum  price 

for  this  item. _ percent  ( _ percent) 

of  the  lump  sum  price  will  be  paid  to  the 
(tontractor  upon  completion  of  his  mobiliza¬ 
tion  at  the  WOTk  site.  The  remaining _ 

( _  percent)  will  be  included  in  the 

final  payment  for  work  under  this  contract. 

(b)  In  the  event  the  Contracting  Officer 

considers  that  the  amount  in  this  item 
( _ jjercent),  which  represents  mobili¬ 

zation,  does  not  bear  a  reasonable  relation 
to  the  cost  of  the  work  in  this  contract,  the 
Contracting  Officer  may  require  the  Con¬ 
tractor  to  produce  cost  data  to  Justify  this 
portion  of  the  bid.  Failure  to  Justify  such 
price  to  the  satisfaction  of  the  Ctontractlng 
Officer  will  result  in  payment  of  actual  mobi¬ 
lization  costs,  as  determined  by  the  Con¬ 
tracting  Officer  at  the  oomirietlon  of  mobili¬ 
zation,  and  payment  of  the  remainder  of 
this  item  in  the  final  payment  under  this 
contract.  The  determination  of  the  Con¬ 
tracting  Officer  is  not  subject  to  appeal. 

(2)  The  percentage  of  the  lump  sum 
price,  for  mobilization  and  demiAiliza- 
tion  in  paragraph  (a)  of  the  above 
clause,  attributed  to  mobilization  should 
generally  be  sixty  percent  (60%)  and  the 


remaining  forty  percent  (40%)  consid¬ 
ered  to  be  the  cost  of  dem^ilization. 
These  percentages  may  be  varied  to  re¬ 
flect  the  situation  contemplated  under 
the  particular  contract,  but  in  no  event 
should  mobilization  exceed  eighty  per¬ 
cent  (80%)  of  the  payment  item. 

§  7.603—38  Exclusion  of  periods  in  com¬ 
puting  completion  schedules. 

Insert  the  following  clause  in  contracts 
which  provide  that  no  work  will  be 
required  between  certain  dates: 

Exclusion  of  Periods  in  Computing  Comple¬ 
tion  Schedules  (January  1965) 

No  work  will  be  required  during  the  period 

between _ and _ inclusive 

and  such  period  has  not  been  considered  in 
computing  the  time  allowed  for  completion. 
The  Contractor  may,  however,  perform  work 
during  all  or  any  part  of  this  period  upon 
giving  prior  written  notice  to  the  Contract¬ 
ing  Officer.  If  the  work  performed  during 

such  period  is  less  than*  ( _ cubic  yards) 

(the  average  monthly  work  necessary  to  com¬ 
plete  the  contract  within  the  time  specified) 
and  the  Contracting  Officer  maintains  an 
inspection  force  during  this  period  to  inspect 
the  work,  the  Contractor  will  be  charged  the 
percentage  of  the  cost  of  maintaining  such 

force  that  his  work  is  less  than*  ( _ cubic 

yards)  (the  average  monthly  work  necessary 
to  complete  the  contract  within  the  time 
specified) . 

•Delete  inapplicable  provision. 

§  7.603—39  Amount  of  liquidated  dam¬ 
ages. 

(See  §  18.113.)  Insert  the  following 
clause  in  contracts  providing  for  liqui¬ 
dated  damages: 

Liquidated  Damages  (January  1965) 

In  case  of  failure  on  the  part  of  the  Con¬ 
tractor  to  complete  the  work  within  the  time 
fixed  in  the  contract  or  any  extensions  there¬ 
of,  the  Contractor  shall  pay  to  the  Govern¬ 
ment  as  liquidated  damages,  pursuant  to  the 
clause  of  this  contract  entitled  “Termina¬ 
tions  for  Default — ^Damages  for  Delay — Time 

Extensions”,  the  sum  of _ for  each  day 

of  delay. 

§  7.603—40  Required  source  for  jewel 
bearings. 

In  accordance  with  the  requirements 
of  §  1.315  of  this  chapter,  insert  the 
clause  set  forth  therein. 

§  7.603-41  Employment  of  ocean-going 
vessels  by  construction  contractors. 

In  accordance  with  the  requirements 
of  §  1.1409  of  this  chapter,  insert  the 
clause  set  forth  therein. 

27.  Sections  7.604  and  7.604-1  are  re¬ 
vised:  §§  7.604-3  and  7.604-4  are  re¬ 
voked;  and  new  |§  7.605,  7.605-1  con¬ 
secutively  through  7.605-39  are  added, 
as  follows: 

§  7.604  Additional  clauses. 

The  following  clauses  shall  be  inserted 
in  contracts  where  it  is  desired  to  cover 
the  subject  matter  thereof  in  such  con¬ 
tracts. 

§  7.604—1  Alterations  in  contract. 

The  following  clause  may  be  used  if 
applicable.  In  negotiated  contracts  where 
Standard  Form  23  is  not  used : 

Alterations  (January  1961) 

The  foUowlng  alterations  were  made  In  this 
contract  before  It  was  signed  by  the  parties 
hereto. 


§  7.604-3  Price  adjustment  for  suspea- 
sion,  delays,  or  interruption  of  work. 
[Revoked] 

§  7.604—4  Taxes  where  foreign  agree¬ 
ments  do  not  apply.  [Revoked] 

§  7.605  Required  clauses  for  cost-reinw 
bursement  type  construction  con. 
tracts. 

The  following  clauses  shall  be  inserted 
in  all  cost-reimbursement  type  construc¬ 
tion  contracts: 

§  7.605—1  Statement  of  work. 

Statement  of  Work  (January  1965) 

The  Contractor  shall  furnish  all  labor,  ma¬ 
terials,  equipment,  and  services  (except  those 
furnished  by  the  Government)  for  the  con¬ 
struction  of  (insert  a  brief  description  of  the 
project)  in  accordance  with  the  drawings 
and  specifications  or  instructions  attached 
hereto  as  Appendix  "A"  and  made  a  part 
hereof,  or  to  be  furnished  hereafter  by  the 
Contracting  Officer  and  subject  in  every  de¬ 
tail  to.  his  supervision,  direction  and 
instructors. 

§  7.605—2  Changes. 

Insert  the  clause  set  forth  in  §  7.203-2 
with  the  following  changes  in  wording: 
Delete  the  first  sentence  and  substitute 
“The  Contracting  Officer  may  at  any 
time,  by  a  written  order,  and  without  no¬ 
tice  to  the  sureties,  if  any,  make  changes, 
within  the  general  scope  of  this  contract, 
in  the  plans  and  specifications  or  instruc¬ 
tions  incorporated  herein”.  Delete  the 
words  “delivery  schedule”  from  the  sec¬ 
ond  sentence  and  substitute  the  words 
“completion  time”. 

§  7.605—3  Estimated  cost,  performance 
period. 

Estimated  Cost,  Performance  Period 
(January  1965) 

It  is  estimated  that  the  construction  cost 
of  work  required  under  this  contract  will 

be - Dollars,  ($ _ ),  exclusive  of  the 

Contractor’s  fee,  and  that  the  work  herein 
contracted  for  will  be  ready  for  utilization 

by  the  Government  on  or  before _ , 

19—.  It  is  expressly  understood,  however, 
that  neither  the  Government  nor  the  Con¬ 
tractor  guarantees  the  correctness  of  either 
of  these  estimates. 

§  7.605--4  Limitation  of  cost. 

Insert  the  clause  set  forth  in  §  7.203-3 
with  the  following  changes  in  wording. 
Delete  the  word  “schedule”  wherever  it 
appears  and  substitute  the  words  “this 
contract”. 


Th 

( 


ei 

u 


Hi 


tl 

a 

f( 

C 

r 

r 

1 


§  7.605—5  Allowable  cost,  fixed  fee,  and 
payment. 

Insert  the  clause  set  fortli  in  §  7.203- 
4(a)  with  the  following  changes: 

(a)  Delete  paragraph  (a)  and  substi¬ 
tute  the  following: 

(a)  For  the  performance  of  this  contract, 
the  Government  shall  pay  to  the  Contractor: 

(1)  The  cost  thereof  (hereinafter  referred 
to  as  “allowable  cost”)  determined  by  the 
Contracting  Officer*  to  be  allowable  in  ac¬ 
cordance  with — 

(A)  Section  XV,  Part  4,  of  the  Armed 
Services  Procurement  Regulation  as  in  effect 
on  the  date  of  this  contract;  and 

(B)  The  terms  of  this  contract;  and 

(ii)  a  fixed  fee  in  the  amount  of _ 

Dollars  ($ _ ). 

(b)  Delete  paragraph  (c)  and  substi¬ 
tute  the  following: 


FEDERAL  REGISTER 


5995 


Thursday,  April  29,  1965 


(c)  Promptly  after  receipt  of  each  in- 
folce  or  voucher  and  statement  of  cost,  the 
Oovemment  shall,  except  as  otherwise  pro¬ 
vided  in  this  contract,  subject  to  the  pro¬ 
visions  of  (d)  below,  make  payment  thereon 
as  approved  by  the  Contracting  Officer.* 
Payment  of  the  fixed  fee.  If  any,  shall  be 
made  to  the  Contractor  in  Installments  based 
upon  the  percentage  of  completion  of  the 
work  as  determined  from  estimates  submit¬ 
ted  to  and  approved  by  the  Contracting 
Officer  •;  Provided,  however.  That  after  pay¬ 
ment  of  eighty-five  per  cent  (86%)  of  the 
fixed  fee  set  forth  in  (a)  above,  further  pay¬ 
ment  on  account  of  the  fixed  fee  shall  be 
withheld  imtil  a  reserve  of  either  fifteen  per¬ 
cent  (15%)  of  the  total  fixed  fee  or  one 
hundred  thousand  dollars  ($100,000),  which¬ 
ever  is  less,  shall  have  been  set  aside.  (Janu¬ 
ary  1965) 

•For  contracts  of  the  Department  of  the 
Havy,  see  J  7.203-4(c)  (1). 

§  7.603-6  Insurance. 

iNSimANCZ  (Janitart  1965) 

(a)  The  Contractor  shall  procure  and 
thereafter  maintain  such  bonds  and  insur¬ 
ance  in  such  forms  and  such  amounts  and 
for  such  periods  of  time  as  the  Contracting 
Officer  may  require  in  writing  and  shall  be 
reimbursed  for  the  cost  thereof. 

(b)  In  every  instance  where  this  contract 
requires  the  United  States  to  reimburse  the 
Contractor  for  the  payment  of  the  premium 
on  a  bond  or  insurance  policy,  the  bond  or 
Insurance  policy  shall  contain  an  endorse¬ 
ment  or  other  recital  excluding  by  appro¬ 
priate  language  any  claim  on  the  part  of  the 
insurer  or  obligor  to  be  subrogated,  on  pay¬ 
ment  of  a  loss  or  otherwise,  to  any  claim 
against  the  United  States. 

(c)  The  Contractor  shall  give  the  Con¬ 
tracting  Officer  or  his  representative  imme¬ 
diate  notice  in  writing  of  any  suit  or  action 
filed  against  the  Contractor  arising  out  of  the 
performance  of  this  contract  and  of  any 
claim  against  the  Contractor  the  cost  and 
expense  of  which  are  reimbursable  under 
the  provisions  of  the  Clause  entitled  ‘'Allow¬ 
able  Cost,  Fixed  Pee  and  Payment”  hereof, 
and  the  risk  of  which  is  then  uninsiured  or  in 
which  the  amount  claimed  exceeds  the 
amount  of  insurance  coverage.  The  Con¬ 
tractor  shall  furnish  immediately  to  the 
Contracting  Officer  copies  of  all  pertinent 
papers  received  by  the  Contractor.  Insofar 
as  the  following  shall  not  conflict  with  any 
policy  or  contract  of  insurance,  and  upon 
request  of  the  Contracting  Officer,  the  Con¬ 
tractor  shall  do  any  and  all  things  to  effect 
an  assigiunent  and  subrogation  In  favor  of 
the  Government,  of  all  Contractor's  rights 
and  claims  except  against  the  Government, 
arising  from  or  growing  out  of  such  asserted 
claims,  and  If  required  by  the  Contracting 
Officer,  shall  authorize  representatives  of  the 
Oovemment  to  settle  and/or  defend  any 
such  claim  and  to  represent  or  take  charge 
of  any  such  litigation  affecting  the  Con¬ 
tractor. 


compensation  paid  for  such  direction  of  the 
work,  whether  performed  by  an  Individual,  a 
partner,  a  corporate  officer  or  other  repre¬ 
sentative. 

§  7.603-8  Discounts. 

Discounts  (January  1965) 

The  Contractor  shall,  to  the  extent  of  his 
ability,  take  all  cash  and  trade  discounts, 
rebates,  allowances,  credits,  salvage,  com¬ 
missions,  and  bonifications,  and  when  un¬ 
able  to  take  advantage  of  such  benefits  be 
shall  promptly  notify  the  Contracting  Officer 
of  the  reason  therefor.  In  determining  the 
actual  net  cost  of  articles  and  materials  of 
every  kind  required  for  the  purpose  of  this 
contract,  there  shall  be  deducted  from  the 
gross  cost  thereof  all  cash  and  trade  dis¬ 
counts,  rebates,  allowances,  credits,  com¬ 
missions,  and  bonifications  which  have 
accrued  to  the  benefit  of  the  Contractor  or 
would  have  so  accrued  but  for  the  fault  or 
neglect  of  the  Contractor.  Such  benefits 
lost  through  no  fault  or  neglect  on  the  part 
of  the  Contractor,  or  lost  through  fault  of 
the  Government,  shall  not  be  deducted  from 
gross  costs. 

§  7.605—9  Direct  payments. 

DrazcT  Payments  (January  1965) 

(a)  To  suppliers,  laborers,  and  mechanics. 
If  bills  for  purchase  of  material,  machinery 
or  equipment,  or  payrolls  covering  employ¬ 
ment  of  laborers  or  mechanics  Incurred  by 
the  Contractor  or  by  any  subcontractor 
hereunder  are  not  paid  promptly  by  the 
Contractoi'  or  subcontractor,  as  the  case  may 
be,  the  Contracting  Officer  may,  in  his  dis¬ 
cretion,  withhold  from  payments  otherwise 
due  the  Contractor  an  amount  equivalent 
to  the  amount  of  any  such  bill  or  payroll. 
Should  the  Contractor  neglect  or  refuse  to 
pay  such  bills  or  payrolls  or  to  direct  any 
subcontractor  to  pay  such  bills  or  payrolls 
within  five  (5)  days  after  notice  from  the 
Contracting  Officer  so  to  do,  the  Government 
shall  have  the  right  to  pay  such  bills  or  pay¬ 
rolls  directly,  and  in  such  event  a  deduction 
equal  to  five  percent  (5%)  of  the  amount 
so  paid  directly  shall  be  made  from  the 
Contractor’s  fee. 

(b)  To  common  carriers.  The  Govern¬ 
ment  reserves  the  right  to  pay  directly  to 
common  carriers  any  or  all  freight  charges 
on  construction  plant,  materials  and 
supplies. 

§  7.605—10  Approved  construction  plant. 

Approved  Construction  Plant  (January 
1965) 

Upon  approval  of  the  Contracting  Officer, 
construction  plant  furnished  by  the  Con¬ 
tractor  will  be  shown  In  the  attached  Appen¬ 
dix  “B"  or  modification  thereta 

§  7.605-11  Audit  and  records. 

>In  accordance  with  the  requirements 
of  §  7.104-41,  insert  the  clause  set  forth 
in  (c)  thereof 


§  7.605—7  Direction  of  work. 

DiREcnoN  or  Work  (January  1965) 

During  the  performance  of  this  contrMt, 
the  work  shall  be  under  the  fuU-time  resi¬ 
dent  direction  of  the  Contractor,  if  an  In¬ 
dividual;  of  one  or  more  principal  pcutners 
if  the  Contractor  is  a  partnership;  or  in 
case  the  Contractor  Is  a  corporation,  associa¬ 
tion,  or  simUar  legal  entity,  one  or  more 
senior  officers  thereof;  Provided,  however. 
That  the  Contractor,  whether  an  Individual, 
a  partnership,  a  corporation,  or  other  legal 
sntlty,  may  be  represented  in  the  direction 
of  the  work  by  some  person  of  a  class  other 
than  those  specified  above.  If  the  Contract¬ 
ing  Officer  gives  his  approval.  In  any  event, 
the  Contractor  shall  not  be  entitled  to  be 
_  reimbursed  for  any  salary,  wages  or  like 


§  7.605—12  Price  reduction  for  defective 
cost  or  pricing  data. 

Insert  the  clause  set  forth  in  §  7.104- 
29(a). 

§  7.605—13  Subcontractor  cost  and  pric¬ 
ing  data. 

Insert  the  clause  set  forth  in  §  7.104- 
42(a). 

§  7.605—14  Gdvcrnmenl  properly. 

Insert  the  clause  set  forth  in  §  13.703 
of  this  chapter. 

§  7.605—15  Examination  of  records. 
Insert  the  clause  set  forth  in  §  7.203-7. 
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§  7.605—16  Contracting  Officer’s  de* 
cisions. 

Contracting  Omcza’s  Decisions  (January 
1965) 

The  extent  and  character  of  the  work  to  be 
done  by  the  Contractor  shall  be  subject  to 
the  general  supervision,  direction,  control, 
and  approval  of  the  Contracting  Officer. 

§  7.605—17  Disputes. 

Insert  the  clause  set  forth  in  §  7.602-6. 

§  7.605-18  Labor. 

In  accordance  with  the  requirements 
of  §  12.403  of  this  chapter,  insert  the  ap¬ 
propriate  clauses  set  forth  therein. 

§  7.605—19  Equal  opportunity. 

Insert  the  clause  set  forth  in  §  12.802 
of  this  chapter. 

§  7.605-20  Notice  to  the  Government  of 
labor  disputes. 

Insert  the  clause  set  forth  in  §  7.104-4. 

§  7.605—21  Special  requirements. 

Special  Requirements  (January  1965) 

The  Contractor  hereby  agrees  that  he  will: 

(a)  Be  responsible  for  obtaining  any  nec¬ 
essary  licenses  and  permits,  and  complying 
with  any  applicable  Federal,  State  and  mu¬ 
nicipal  laws,  codes,  and  regulations  In  con¬ 
nection  with  the  prosecution  of  the  work. 

(b)  Reduce  to  writing,  unless  this  provi¬ 
sion  is  waived  in  writing  by  the  Contracting 
Officer,  every  contract  In  excess  of  Two  Thou¬ 
sand  DoUars  ($2,000)  made  by  him  for  the 
purpose  of  the  work  hereunder  for  services, 
materials,  supplies,  machinery,  equipment, 
or  for  the  use  thereof.  Insert  therein  a  pro¬ 
vision  that  such  contract  Is  assignable  to  the 
Government,  make  all  such  contracts  In  his 
own  name,  and  not  bind  or  purport  to  bind 
the  Government  or  the  Contracting  Officer 
thereunder. 

(c)  Furnish  sufficient  technical,  supervi¬ 
sory  and  administrative  personnel  to  Insure 
the  prosecution  of  the  work  In  accordance 
with  the  progress  schedule  approved  by  the 
Contracting  Officer. 

(d)  Cause  all  work  under  this  contract  to 
be  performed  in  a  skillful  and  workmanlike 
manner.  The  Contracting  Officer  may.  In 
writing,  require  the  Contractor  to  remove 
from  the  work  any  employee  the  Contracting 
Officer  deems  Incompetent,  careless,  or  other¬ 
wise  objectionable. 

§  7.605—22  Composition  of  contractor. 

Insert  the  clause  set  forth  in  §  7.602-32. 

§  7.605—23  Subcontracts. 

In  accordance  with  the  requirements 
of  §  3.903-2  of  this  chapter  insert  the 
clause  set  forth  in  §  7.203^(a)  subject  to 
the  instructions  in  §  7.203-8  (b)  and  (c) 
except  that  in  (c)  the  variations  specified 
therein  may  be  established  by  the  head 
of  a  procuring  activity 

§  7.605-24  Accident  prevention. 

Insert  the  clause  set  forth  in  §  7.602-42. 

§  7.605-25  Contractor’s  organization 
and  methods. 

Contractor’s  Organization  and  Methods 
(January  1965) 

Upon  the  execution  of  this  contract,  the 
Contractor  shall  submit  to  the  Contracting 
Officer  a  chart  showing  In  general  the  execu¬ 
tive  and  administrative  organization,  duties, 
and  personnel  to  be  employed  In  connection 
with  the  work  under  the  contract;  and  the 
data  so  furnished  shall  be  supplemented  as 
additional  Information  becomes  available. 


59% 


RULES  AND  REGULATIONS 


§  7.605—26  Termination. 

Insert  the  clause  set  forth  in  §  8.702(a) 
of  this  chapter  as  modified  by  §  8.702(b) . 

§  7.605—27  Convict  labor. 

Insert  the  clause  set  forth  in  §  12.203 
of  this  chapter. 

§  7.605—28  Officials  not  to  beneilt. 

Insert  the  clause  set  forth  in  §  7.602-19. 

§  7.605—29  Covenant  against  contingent 
fees. 

Insert  the  clause  set  forth  in  §  7.103-20. 

§  7.605—30  Gratuities. 

Insert  the  clause  set  forth  in  $  7.104-16. 

§  7.605—31  Assignment  of  claims. 

If  the  contract  is  negotiated  in  con¬ 
templation  that  the  contractor  may 
make  an  assignment,  insert  the  clause 
set  forth  in  §  7.602-8. 

§  7.605—32  Renegotiation. 

Insert  the  appropriate  clause  set  forth 
in  §  7.103-13. 

§  7.605—33  Authorization  and  consent. 

In  accordance  with  the  requirements 
of  §  9.102-1  of  this  chapter,  include  the 
clause  set  forth  therein. 

§  7.605—34  Notice  and  assistance  regard¬ 
ing  patent  and  copyright  infringe¬ 
ment. 

In  accordance  with  the  requirements 
of  §  9.104  of  this  chapter,  insert  the 
clause  set  forth  therein. 

§  7.605—35  Patent  indemnity. 

Insert  the  clause  set  forth  in  §  7.602- 
16. 

§  7.605—36  Utilization  of  small  business 
concerns. 

In  accordance  with  §  1.707-3  (a)  of  this 
chapter,  insert  the  claus  e  set  forth 
therein. 

§  7.605—37  Competition  in  subcontract¬ 
ing. 

Insert  the  clause  set  forth  in  §  7.104- 
40. 

§  7.605—38  Definitions. 

Insert  the  clause  set  forth  in  §  7.602-1. 
§  7.605—39  Excusable  delays. 

In  accordance  with  §  18.624  of  this 
chapter,  insert  the  clause  set  forth  in 
§  8.708  of  this  chapter. 

28.  New  is  7.606,  7.606-1  consecutively 
through  7.606-13  are  added;  and  new 
§§  7.607,  7.607-1  consecutively  through 
7.607-26  are  added,  to  read  as  follows; 

§  7.606  Clauses  to  be  used  where  ap- 
plicable  for  cost-reimbursement  type 
construction  contracts. 

§  7.606—1  Incentive  fee  clause  for  cost- 
type  construction  contracts. 

(a)  In  accordance  with  §  3.405-4  of 
this  chapter,  the  clause  set  forth  below 
shall  be  inserted  in  cost-type  construc¬ 
tion  contracts  which  provide  for  an  ad¬ 
justment  in  the  Contractor’s  fee  to  re¬ 
flect  the  efficiency  and  economy  exer¬ 
cised  by  the  Contractor  in  the  perform¬ 
ance  of  the  contract. 


(b)  Incentive  fee  cost  reimbursement 
construction  contracts  will  be  prepared 
by  using  the  cost-plus-a-flxed-fee  con¬ 
struction  contract  format  set  forth  in 
§  16.402-3  of  this  chapter,  including  the 
clauses  in  §§  7.605  through  7.606-13, 
modified  in  the  following  particulars: 

(1)  Change  the  title  of  the  format  to 
read  “Cost-Plus-an-Incentive-Pee  Con¬ 
struction  Contract”; 

(2)  Delete  the  clause  entitled  “Allow¬ 
able  Cost,  Fixed  Fee  and  Pasonent”; 

(3)  Insert  the  clause  set  forth  in 
§  7.203-4 (b)  entitled  “Allowable  Cost, 
Incentive  Pee  and  PasTnent”  with  the 
following  changes: 

(1)  Delete  paragraph  (a)(1)  and  substi¬ 
tute:  “For  the  performance  of  this  contract 
the  Government  shall  pay  to  the  Con¬ 
tractor — 

(a)  the  cost  thereof  (hereinafter  referred 
to  as  “Allowable  Cost”)  determined  by  the 
Contracting  OflBcer* 

(f)  Section  XV,  Part  4,  of  the  Armed 
Services  Procurement  Regulation  as  in  effect 
on  the  date  of  this  contract;  and 

(2)  The  terms  of  this  contract;  and 

(b)  A  fee  in  the  amount  of _ dollars 

($ - )  adjusted  as  provided  in  (i)  be¬ 

low.” 

(ii)  Delete  paragraph  (a)  (2)  and  sub¬ 
stitute:  “The  target  cost  and  target  fee  of 

this  contract _ dollars  ($ _ )  and 

- dollars  ($ _ )  respectively  shall  be 

subject  to  adjustment  in  accordance  with 
(h)  and  (1)  below. 

As  used  herein  the  term — 

(a)  “target  cost”  means  the  estimated  cost, 
exclusive  of  the  estimated  amount  of  rental 
for  Contractor-owned  or  controlled  equip¬ 
ment,  of  this  contract  initially  negotiated 
adjusted  in  accordance  with  (h)  below;  and 

(b)  “target  fee”  means  the  fee  which  was 
initially  negotiated  on  the  assumption  that 
this  contract  would  be  performed  for  a  cost 
equal  to  the  estimated  cost  of  this  contract 
initially  negotiated,  adjusted  in  accordance 
with  (h)  below”. 

(iii)  Delete  ptiragraph  (c)  and  substitute 
the  following:  “Promptly  after  receipt  of 
each  invoice  or  voucher  and  statement  of 
cost  the  Government  shall,  except  as  other¬ 
wise  provided  in  this  contract,  subject  to  the 
provisions  of  (d)  below,  make  payment 
thereon  as  approved  by  the  Contracting 
Officer.*  Payment  of  the  fee  shall  be  made 
to  the  Contractor  in  installments  based  upon 
the  percentage  of  completion  of  the  work  as 
determined  from  estimates  submitted  to  and 
approved  by  the  (Contracting  officer*:  Pro¬ 
vided,  however.  That  after  payment  of 
ninety-five  percent  (95%)  of  the  mlnimrun 
fee  provided  for  in  (1)  below,  further  pay¬ 
ment  on  account  of  the  fee  shall  be  withheld 
until  a  reserve  of  either  fifteen  percent  (16% ) 
of  the  target  fee,  or  one  hundred  thousand 
dollars  ($100,000),  whichever  Is  less  shall 
have  been  set  aside”. 

(Iv)  Delete  subparagraph  (1)  and  substi¬ 
tute:  "The  fee  payable  hereunder  shall  be 
the  target  fee  Increased  by  (Insert  Contrac¬ 
tor’s  participation),  cents  for  each  dollar 
by  which  the  total  allowable  cost,  exclusive 
of  the  total  rental  paid  for  Contractor-owned 
or  controlled  equipment,  is  less  than  the 
target  cost;  or  decreased  by  (insert  (Con¬ 
tractor’s  participation) ,  cents  for  each  dollar 
by  which  the  total  allowable  cost,  exclusive 
of  the  total  rental  for  Contractor-owned  or 
controlled  equipment,  exceeds  the  target 
cost.  In  no  event  shall  the  fee  be  greater 

than _ percent  or  less  than _ 

percent  of  the  target  cost;  and  within  these 
limits  such  fees  shall  be  subject  to  adjust- 


*Por  contracts  of  the  Department  of  the 
Navy,  see  $  7.203-4(c)  (1) . 


ment  by  reason  of  the  increase  or  decrease  8 

of  the  total  allowable  cost  on  account  of  ° 

payments  under  the  assignment  required 
by  (f )  (1)  above  and  claims  excepted  from  ^ 

the  release  required  by  (f )  (li)  above.”  (] 

§  7.606-2  Approval  of  wage  rates.  { 

Insert  the  following  clause  in  con¬ 
tracts  to  be  performed  in  the  Unit^ 

States:  i 

Approval  of  Wage  Rates  (January  1965)  ^ 

All  wage  rates  in  excess  of  the  applicable  ^ 

Davis-Bacon  Wage  rates  for  this  contract,  in¬ 
cluding  compensation  for  overtime  pursuant 
to  paragraph  2  of  Standard  Form  19-A,  tat 
laborers  and  mechanics  engaged  in  work  un-  * 

der  this  contract  shall  be  approved  in  writing  I  ^ 
by  the  Head  of  a  Prociulng  Activity  or  a  ' 

representative  expressly  designated  by  him  i 

for  that  prirpose.  Any  amount  paid  by  the  ^ 

Contractor  to  any  laborer  or  mechanic  In 
excess  of  the  wage  rate  approved  for  such 
laborer  or  mechanic  by  the  Head  of  a  Pro¬ 
curing  Activity  or  a  representative  expressly 
designated  by  him  for  that  purpose  shall  be 
at  the  expense  of  the  Contractor  and  shall 
not  be  reimbursed  by  the  Government. 

§  7.606—3  Buy  American. 

In  accordance  with  §  6.204  of  this 
chapter.  Insert  the  clause  set  forth  in 
§  6.204-5  of  this  chapter. 

§  7.606—4  Nondomestic  construction 

materials.  . 

In  accordance  with  $  6.204-4  of  this 
chapter,  insert  the  clause  set  forth  there¬ 
in. 

§  7.606—5  Priorities,  allocations,  and 
allotments. 

Insert  the  clause  set  forth  in  §  7.104- 
18. 

§  7.606—6  Interest. 

In  accordance  with  §  §  163.118  and  163.- 
119  of  this  chapter,  insert  the  clause  set 
forth  in  §  163.118. 

§  7.606—7  Military  security  require¬ 
ments. 

In  accordance  with  S  7.104-12,  insert 
the  clause  set  forth  therein  in  contracts  i 
involving  classified  material,  except  those 
to  be  ijerformed  outside  the  United 
States,  its  possessions  and  Puerto  Rico.  ; 

§  7.606—8  Workmen’s  compensation  in¬ 
surance  (Defense  Base  Act). 

In  accordance  with  §  10.403  of  this 
chapter,  insert  the  contract  clause  set 
forth  therein  in  (x>ntracts  to  be  per-  | 
formed  outside  the  United  States. 

§  7.60(»-9  Use  of  foreign  currency. 
[Reserved] 

§  7.606—10  Alterations.  ^ 

Insert  the  clause  set  forth  in  |  7.604-1.  I 

§  7.606-11  Payment  for  overtime  pre¬ 
miums.  * 

In  accordance  with  the  requirements 
of  §  12.102-3 (a)  of  this  chapter,  insert 
the  clause  set  forth  therein. 

§  7.606—12  Small  business  subcontract¬ 
ing  program. 

In  a(XK>rdance  with  §  1.707-3  (c)  of  this 
chapter,  insert  the  clause  set  forth  there¬ 
in.  , 
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§  7.606-13  Approval  of  contract. 

Insert  the  clatjse  set  forth  in  S  7.105-2 
where  approval  of  the  contract  Is  re¬ 
quired. 

§  7.607  Required  clauses  for  lump  sum 
architect-engineer  contracts. 

The  following  clauses  shall  be  inserted 
In  all  lump-sum  architect-engineer  con¬ 
tracts: 

§  7.607—1  Method  of  payment. 

Method  of  Patment  (Janttart  1965) 

(a)  Estimates  shall  be  made  monthly  of 
the  amount  and  value  of  the  work  and  serv¬ 
ices  performed  by  the  Architect-Engineer  un¬ 
der  this  contract,  such  estimates  to  be  pre¬ 
pared  by  the  Architect-Engineer  and  accom¬ 
panied  by  such  supporting  data  as  may  be 
required  by  the  Contracting  Officer. 

(b)  Upon  approval  of  such  estimate  by 
the  Contracting  Officer  payment  upon  prop¬ 
erly  certified  vouchers  shall  be  made  to  the 
Architect-Engineer  as  soon  as  practicable  of 
90  percent  of  the  amount  as  determined 
above,  less  all  previous  pairments:  Provided, 
however,  That  if  the  Contracting  Officer  de¬ 
termines  that  the  work  is  substantially  com¬ 
plete  and  that  the  amount  of  retained 
percentages  is  in  excess  of  the  amount  con¬ 
sidered  by  him  to  be  adequate  for  the  protec¬ 
tion  of  the  Oovenunent,  he  may  at  his 
discretion  release  to  the  Architect-Engineer 
such  excess  amount. 

(c)  Upon  satisfactory  completion  by  the 
Ar^tect-Englneer  and  acceptance  by  the 
Contracting  Officer  of  the  work  done  by  the 
Architect-Engineer  in  accordance  with  the 
foregoing  "Statement  of  Architect-Engineer 
Services",  the  Architect-Engineer  will  be 
paid  the  unpaid  balance  of  any  money  due 
iot  work  under  said  statement.  Including 
retained  percentages  relating  to  this  portion 
of  the  work.  In  the  event  that  the  Govern¬ 
ment  exercises  the  option  under  Title  n  of 
this  Contract,  progress  payments  as  provided 
for  in  (a)  and  (b)  above  will  be  made  for 
this  portion  of  the  contract  work. 

(d)  Upon  satisfactory  completion  of  the 
construction  work  and  its  final  acceptance, 
the  Architect-Engineer  shall  be  paid  the  un¬ 
paid  balance  of  any  money  due  hereunder. 
Prior  to  such  final  payment  under  the  con¬ 
tract,  or  prior  settlement  upon  termination 
of  the  contract,  and  as  a  condition  precedent 
thereto,  the  Architect-Engineer  shall  execute 
and  deliver  to  the  Contracting  Officer  a 
release  of  all  claims  against  the  Oovenunent 
arising  under  or  by  virtue  of  this  contract, 
other  than  such  claims,  if  any,  as  may  be 
specifically  excepted  by  the  Archltect-En- 
idneer  from  the  operation  of  the  release  in 
stated  amounts  to  be  set  forth  therein. 

§  7.607-2  Drawings  and  other  data  to 
become  property  of  Government. 
Drawings  and  Other  Data  To  Become 
Property  or  Government  (January  1965) 

All  drawings,  designs,  specifications,  archi¬ 
tectural  designs  of  buildings  and  structures, 
notes  and  other  architect-engineer  work  pro¬ 
duced  in  the  performance  of  this  contract 
and  all  as-built  drawings  produced  after 
completion  of  the  work  shall  be  and  remain 
the  sole  property  of  the  Government  and  may 
be  used  on  any  other  work  without  additional 
cost  to  the  Government;  and  avlth  respect 
thereto  the  Architect-Engineer  agrees  not 
to  assert  any  lights  and  not  to  establish  any 
claim  under  the  design  patent  or  copyright 
laws.  The  Architect-Engineer  for  a  period  of 
three  (3)  years  after  completion  of  the  proj¬ 
ect  agrees  to  furnish  and  provide  access  to 
the  originals  or  copies  of  all  such  materials 
on  the  reqifbst  of  the  Contracting  Officer. 


§  7.607—3  Contracting  officer's  deci¬ 
sions. 

CONTRACTINO  OFFICER’S  DECISIONS  (JaNUART 
1965) 

The  extent  and  character  of  the  work  to 
be  done  by  the  Architect-Engineer  shall  be 
subject  to  the  general  supervision,  direction, 
control  and  approval  of  the  Contracting 
Officer.  ^ 

§  7.607—4  Disputes. 

Insert  the  clause  set  forth  in  §  7.602-6, 
substituting  "Architect-Engineer”  for 
"Contractor”  wherever  the  latter  term 
is  used. 

§  7.607—5  Changes. 

Changes  (January  1965) 

The  Contracting  Officer  may  at  any  time,  by 
written  order,  and  without  notice  to  the  sur¬ 
eties,  make  changes  within  the  general  scope 
of  the  contract  in  the  work  and  service  to  be 
performed.  If  any  such  changes  cause  an 
Increase  or  decrease  in  the  Architect-Engi¬ 
neer’s  cost  of,  or  the  time  required  for,  per¬ 
formance  of  this  contract,  an  equitable  ad¬ 
justment  shall  be  made  and  the  contract 
shall  be  modified  in  writing  accordingly. 
Any  claim  by  the  Architect-Engineer  for  ad¬ 
justment  under  this  clause  must  be  asserted 
in  writing  within  30  days  from  the  date  of 
receipt  by  the  Architect-Engineer  of  the 
notification  of  change  unless  the  Contracting 
Officer  grants  a  further  period  of  time  before 
the  date  of  final  payment  under  the  contract. 
If  the  parties  fall  to  agree  upon  the  adjust¬ 
ment  to  be  made,  the  dispute  shall  be  de¬ 
termined  as  provided  in  the  “Disputes’’  clause 
of  this  contract;  but  nothing  provided  in  this 
clause  shall  excuse  the  Architect-Engineer 
from  proceeding  with  the  prosecution  of  the 
work  as  changed.  Except  as  otherwise  pro¬ 
vided  in  this  contract,  no  charge  for  any 
extra  work  or  material  will  be  allowed. 

§  7.607-6  Subcontractors  and  outside 
associates  and  consultants. 
Subcontractors  And  Outstoe  Associates 
And  Consultants  (January  1966) 

Any  subcontractors  and  outside  associates 
or  consultants  required  by  the  Architect- 
Engineer  in  connection  with  the  services 
covered  by  the  contract  will  be  limited  to 
such  individuals  or  firms  as  were  sfieclfically 
identified  and  agreed  to  during  negotiations. 
Any  substitution  in  such  subcontractors,  as¬ 
sociates,  or  consultants  will  be  subject  to  the 
prior  approval  of  the  Contracting  Officer. 

§  7.607—7  Termination  for  convenience 
of  the  Government. 

Insert  the  clause  set  forth  In  §  8.701(a) 
of  this  chapter  as  modified  by  §§  8.701(d) 
or  8.705-2  as  appropriate. 

§  7.607—8  Covenant  against  contingent 
fees. 

Insert  the  clause  set  forth  in  §  7.103-20 
substituting  "Architect-Engineer”  for 
"Contractor”. 

§  7.607—9  Officials  not  to  benefit. 

Insert  the  clause  set  forth  in  §  7.602-19. 
§  7.607—10  Assignment  of  claims. 

Insert  the  clause  set  forth  in  §  7.602-8 
substituting  "Architect-Engineer”  for 
"Contractor”. 

§  7.607-11  Accident  prevention. 

Insert  the  clause  set  forth  in  S  7.602- 
42,  except  in  contracts  for  Title  I  services 


only,  where  no  field  work  is  involved, 
substituting  "Architect-Engineer”  for 
"Contractor”. 

§  7.607—12  Equal  opportunity. 

Insert  the  clause  set  forth  in  §  12.802 
of  this  chapter,  in  contracts  exceeding 
$10,000. 

§  7.607—13  Convict  labor. 

Insert  the  clause  set  forth  in  §  12.203  of 
this  chapter,  substituting  "Architect- 
Engineer”  for  “Contractor”. 

§  7.607—14  Contract  Work  Hours  Stand¬ 
ards  Act — Overtime  compensation. 

Insert  the  clause  set  forth  in  §  12.403-1 
of  this  chapter  in  contracts  exceeding 
$2,500. 

§  7.607—15  Renegotiation. 

Insert  the  appropriate  clause  set  forth 
in  §  7.103-13,  substituting  “Architect- 
Engineer”  for  “Contractor”. 

§  7.607—16  Definitions. 

Insert  the  clause  set  forth  in  §  7.602-1. 
§  7.607—17  Gratuities. 

Insert  the  clause  set  forth  in  S  7.104- 
16,  substituting  “Architect-Engineer”  for 
“Contractor”. 

§  7.607—18  Examinatkm  of  records. 

Insert  the  clause  set  forth  in  §  7.104-15, 
substituting  "Architect-Engineer”  for 
“Contractor”. 

§  7.607—19  Interest. 

In  accordance  with  S§  163.118  and 
163.119  of  this  chapter,  insert  the  clause 
set  forth  in  §  163.118. 

§  7.607—20  Military  security  require¬ 
ments. 

Insert  the  clause  set  forth  in  §  7.104-12. 
§  7.607—21  Composition  of  contractor. 

Insert  the  clause  set  forth  in  §  7.602-32. 

§  7.607-22  Audit  and  records. 

In  accordance  with  S  7.104-41  insert  the 
appropriate  clause  set  forth  therein. 

§  7.607—23  Price  reduction  for  defective 
cost  or  pricing  data. 

Insert  the  clause  set  forth  in  §  7.104-29 
(a). 

§  7.607—24  Subcontractor  cost  and  pric¬ 
ing  data. 

Insert  the  clause  set  forth  in  §  7.104-42 
(a). 

§  7.607—25  Alterations. 

Insert  the  clause  set  forth  in  §  7.604-1. 
§  7.607—26  Termination  for  default. 

Insert  the  clause  set  forth  in  S  8.711  of 
^  this  chapter. 

29.  Sections  7.702-46,  7.703-38,  7.704- 
30,  7.705-5,  7.901-5,  7.901-11,  and  7.901- 
13  are  revised  to  read  as  follows: 

§  7.702—46  Contract  Work  Hours  Stand¬ 
ards  Act — -Overtime  Compensation. 

Insert  the  contract  clause  set  forth 
in  §  12.403-1(2)  of  this  chapter. 
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§  7.703—38  Contract  Work  Hours  Stand-  1 
ards  Act — Overtime  Compensation. 

Insert  the  contract  clause  set  forth  in 
§  12.403-1(2)  of  this  chapter. 

§  7.704—30  Contract  Work  Hours  Stand¬ 
ards  Act— Overt  *****  Compensation. 

Insert  the  contract  clause  set  forth  in 
§  12.403-1(2)  of  this  chapter. 

§  7.705—5  Labor  Standards  for  construc¬ 
tion  work. 

Except  as  provided  in  §§  12.403-3  and 
12.403-4  of  this  chapter,  every  construc¬ 
tion  contract,  as  this  term  is  defined  in 
§  12.402,  shall  include  the  following. 

Labor  Standabos  fob  Construction  Work 
(September  1964) 

(a)  In  the  event  that  construction,  alter¬ 
ation,  or  repair  (including  painting  and  dec¬ 
orating)  of  public  buildings  or  public  works 
is  to  be  performed  hereunder,  the  Contractor 
shall,  prior  to  commencing  the  work,  request 
the  determination  of  the  Contracting  Oflacer 
as  to  the  applicability  of  the  Davis-Bacon 
and  Copeland  Acts  and  shall  not  perform  any 
of  said  items  hereunder  without  receipt  of 
such  determination. 

(b)  The  Contractor  shall,  in  the  perform¬ 
ance  of  items  of  work  so  determined  to  be 
subject  to  the  Davis-Bacon  Act,  comply  with 
the  following  clauses  set  forth  in  12-403.1  of 
the  Armed  Services  Procurement  Regulation 
in  effect  as  of  the  date  of  this  contract: 

(I)  “Davis-Bacon  Act  (40  U.S.C.  276a-7)”, 

(II)  “Apprentices”. 

(ill)  “Payrolls  and  Payroll  Records”, 

(iv)  “Compliance  with  Copeland  Regula¬ 
tions”, 

(V)  “Withholding  of  Funds”, 

(vi)  “Subcontracts”,  and 
(vU)  “Contract  Termination — ^Debar¬ 
ment”. 

(c)  Upon  determination  that  the  Davis- 
Bacon  Act  is  applicable  to  any  item  of  work 
to  be  performed  hereunder,  the  Contractor 
shall  submit  a  request  for  a  predetermination 
of  the  prevailing  wage  rates  to  be  made  ap¬ 
plicable  to  such  work.  Upon  receipt  of  such 
request,  the  Contracting  Officer  shall,  as  soon 
as  possible,  obtain  a  predetermination  of  the 
applicable  prevailing  wage  rates  and  publish 
such  rates  and  Incidental  instructions  in 
numbered  exhibits  to  this  contract.  Upon 
publication  thereof,  such  exhibits  shall  be 
considered  the  wage  determination  decision 
of  the  Secretary  of  Labor  referred  to  in  para¬ 
graph  (a)  of  the  “Davis-Bacon  Act"  clause. 
Each  such  exhibit  shall  indicate  to  what  work 
the  rates  set  forth  therein  shall  apply,  in¬ 
cluding  the  period  of  time  within  which  sub¬ 
contracts  subject  to  such  rates  may  be  issued. 

§  7.901—5  Government  property. 

Insert  the  clause  set  forth  in  §  13.703 
of  this  chapter  except  that: 

(a)  The  phrase  “estimated  cost,  fixed- 
fee  or  delivery  or  pierformance  dates,  or 
all  of  them,”  appearing  in  lines  14  and  15 
of  paragraph  (a)  shall  be  deleted  and 
the  phrase  “ceiling  price,  hourly  rate,  the 
delivery  or  performance  date,  or  all  of 
them,”  substituted  therefor; 

(b)  Paragraph  (i)  shall  be  deleted, 
and  paragraph  (i)  of  the  clause  set  forth 
in  §  13.702(a)  of  this  chapter  substituted 
therefor;  and 

(c)  Add  to  the  end  of  paragraph  (g) 
(3) ,  the  following:  “For  any  such  repairs 
or  renovations  so  directed,  the  Contract¬ 
ing  0£Bcer  shall,  upon  written  reque^ 
of  the  Contractor,  equitably  adjust  the 
ceiling  price,  hourly  rate,  delivery  or  per¬ 
formance  date,  or  all  of  them  in  accord¬ 
ance  with  the  procedures  provided  for  in 


the  clause  of  this  contract  entitled 
“Changes”.  In  any  such  equitable  ad¬ 
justment  due  regard  shall  be  given  to 
the  liability  of  the  Contractor  as  deter¬ 
mined  imder  (1)  above.” 

§  7.901—11  Contract  Work  Hours  Stand¬ 
ards  Act — Overtime  compensation. 

Insert  the  clause  set  forth  in  §  12.303-1 
of  this  chapter. 

§  7.901—13  Equal  opportunity. 

Insert  the  clause  set  forth  in  §  12.802 
of  this  chapter. 

PART  8— TERMINATION  OF 
CONTRACTS 

30.  Sections  8.101-15,  8.208-4(a)  (1) 
(U),  8.407,  8.503-2(a),  8.503-4,  8.505-1 
(c),  and  8.505-3  are  revised  to  read  as 
follows: 

§  8.101—15  Industrial  plant  equipment. 

“Industrial  plant  equipment”  means 
that  part  of  plant  equipment  which  is 
listed  in  §  13.312  of  this  chapter  and  is 
reportable  to  the  Defense  Supply  Agency 
for  screening  in  accordance  with  §  8.505. 

§  8.208—4  Authorization  for  subcon¬ 
tract  settlements  without  approval  or 
ratification. 

(a)(1)  •  •  * 

(ii)  Any  termination  inventory  in¬ 
cluded  in  determining  the  amount  of  the 
settlement  will  be  disposed  of  in  accord¬ 
ance  with  §  8.513,  except  that  the  dispo¬ 
sition  of  such  inventory  shall  not  (a)  be 
subject  to  review  by  the  contracting  ofB- 
cer  under  §  8.513-1  or  §  8.513-3,  or  (b) 
be  subject  to  §  8.513-4;  provided,  how¬ 
ever,  no  industrial  plant  equipment  in¬ 
cluded  in  such  inventory  shall  be  dis¬ 
posed  of  prior  to  screening  pursuant  to 
§  8.505;  and 

*  •  •  •  • 

§  8.407  Termination  for  default. 

The  right  to  terminate  a  cost-reim¬ 
bursement  type  contract  for  default  is 
provided  for  in  the  Termination  clause 
set  forth  in  §  8.702.  In  the  event  of  ter¬ 
mination,  the  contractor  shall  be  reim¬ 
bursed  his  allowable  costs  in  accordance 
with  the  clause,  and  an  appropriate  re¬ 
duction  shall  be  made  in  the  total  fee,  if 
any,  computed  in  accordance  with  the 
default  provisions  of  the  contract  (see 
paragraph  (e)  (i)  (D)  (ID  of  the  clause  in 
§  8.702) .  The  costs  of  preparing  the  con¬ 
tractor’s  settlement  proposal  are  not 
allowable.  A  cost-reimbursement  type 
contract  does  not  contain  any  provision 
I  for  recovery  of  excess  costs  of  reprocure- 
I  ment  after  termination  for  default,  but 
;  see  paragraph  (b)  of  the  clause  set  forth 
in  §  7.203-5  of  this  chapter  with  respect 
to  failm^  of  the  contractor  to  replace  or 
’  correct  defective  supplies.  The  pro- 
I  cedures  set  forth  in  §  8.602  and  S  18.618 
of  this  chapter  shall  be  used  to  the  ex¬ 
tent  appropriate  in  considering  the  ter¬ 
mination  for  default  of  a  cost-reimburse¬ 
ment  type  contract.  A  ten-day  notice 
to  the  contractor  prior  to  termination 
for  default  is  required  in  every  case  by 
the  Termination  clause  in  §  8.702. 

§  8.503—2  Separate  schedules. 


(a)  Industrial  plant  equipment  (see 
§  13.312  of  this  chapter). 

*  • '  •  •  * 

§  8.503—4  Inventory  schedule  certificate. 

The  certificate  on  the  inventory  sched¬ 
ules  listed  in  §§  8.802-4  through  8.802-8 
and  set  forth  in  F-200.542.  P-200.542c 
P-200.543.  F-200.543C.  F-200.544,  F-200.- 
544c,  F-200.545,  F-200.545C,  and  F-200.- 
832  *  shall  be  executed  by  the  contractor 
on  each  schedule  submitted.  The  cer¬ 
tificate,  among  other  things,  tenders 
title  to  the  Government  of  the  property 
listed  therein,  unless  the  Government  al¬ 
ready  has  title  thereto.  In  the  case  of 
industrial  plant  equipment,  a  DD  Form 
1342s,  DoD  Property  Record  Supple¬ 
mentary  Data  (see  §  30.2,  item  304.3, 
§  30.3,  item  207.5,  of  this  chapter,  and 
F-200.1342S)  shall  be  submitted  for  each 
unit  of  equipment  in  the  inventory  when 
the  condition  is  N  (new  or  unused) ;  E 
(used,  reconditioned) ;  O  (used,  usable 
without  repairs) ;  and  R  (used,  repairs 
required) . 

§  8.505—1  General. 

***** 

(c)  Industrial  plant  equipment  shall 
be  screened  in  accordance  with  §  8.505-3. 
Except  for  industrial  plant  equipment, 
termination  inventory  to  which  §  8.208-4 
applies  is  not  subject  to  this  paragraph 
§  8.505. 


§  8.505—3  Procedures  for  industrial 
plant  equipment. 

(a)  First  through  30th  day:  Upon  re¬ 
ceipt  of  acceptable  DD  Form  1342s,  DoD 
Property  Record  Supplementary  Data, 
for  industrial  plant  equipment  from  the 
contractor,  the  contracting  officer  will 
designate  the  90th  day  from  the  date  of 
receipt  as  the  automatic  release  date 
(ARD).  The  ARD  will  be  entered  in 
block  60  of  the  DD  Form  1342s  and  shall 
not  be  extended,  except  as  provided  in 
paragraph  (d)  of  this  section.  The  con¬ 
tracting  officer  will  forward  two  (2) 
copies  of  the  DD  Form  1342s  to  the  De¬ 
fense  Industrial  Plant  Equipment  Center, 
Memphis.  Tenn.,  38102,  within  48 
hours  after  establishing  the  ARD.  The 
Defense  Industrial  Plant  Equipment 
Center  will  screen  Inventory  reports 
against  all  requirements  submitted  by 
DoD  activities  and  against  DoD  reserve 
requirements,  with  priority  being  given 
to  requirements  of  the  reporting  Depart¬ 
ment  through  the  30th  day.  The  De¬ 
fense  Logistics  Services  Center  will  pro¬ 
vide  for  circulation  of  industrial  plant 
equipment  excess  lists  to  activities  desig¬ 
nated  by  the  Military  Departments  and 
to  foreign  countries  and  international 
organizations  eligible  for  military  assist¬ 
ance.  DoD  activities  requesting  indus¬ 
trial  plant  equipment  from  excess  lists 
will  prepare  DD  Form  1419,  Requisition 
and  Certificate  of  Non-Availability  (see 
F-200.1419),  giving  special  attention  to 
cost  reduction  data  required  in  block  22 
of  the  form.  DD  Form  1419  will  be 
transmitted  to  the  Defense  Industrial 

*  Appendix  F  has  been  filed  with  the  Office 
of  the  Federal  Register;  copies  of  forms  may 
be  obtained  through  the  contrEictlng  officer 
In  any  of  the  military  departments. 
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plant  Equipment  Center  for  determina¬ 
tion  of  item  availability.  Foreign  gov¬ 
ernments  will  use  normal  requisitioning 
procedures  to  the  Defense  Logistics  Serv¬ 
ices  Center.  The  Defense  Industrial 
Plant  Equipment  Center  will  issue  appro¬ 
priate  instructions  and  property  move¬ 
ment  orders  to  the  contracting  officer. 

(b)  31st  through  75th  day:  On  the 
31st  day,  the  Defense  Logistics  Services 
Center  will  forward,  as  appropriate,  the 
excess  data  to  the  applicable  General 
Services  Administration  Regional  Office 
for  Federal  utilization  screening  through 
the  75th  day.  Requests  received  by  the 
Defense  Industrial  Plant  Equipment 
Center  after  the  31st  day  will  be  for¬ 
warded  to  the  Defense  Logistics  Services 
Center  which  will  advise  the  General 
Services  Administration  and  request 
withdrawal.  During  the  period  from  the 
31st  through  the  75th  day.  the  General 
Services  Administration  will  honor  re¬ 
quests  from  any  agency  of  the  Govern¬ 
ment  on  a  “first  come-flrst  served”  basis 
and  will  forward  the  approved  transfer 
documents  to  the  Defense  Industrial 
Plant  Equipment  Center.  The  Defense 
Industrial  Plant  Equipment  Center  will 
issue  appropriate  instructions  and  prop¬ 
erty  movement  orders  to  the  contracting 
ofiBcer. 

(c)  76th  through  90th  day:  During 
this  period  the  General  Services  Admin¬ 
istration  will  provide  for  the  screening  of 
all  remaining  industrial  plant  equipment 
by  the  Department  of  Health,  Education, 
and  Welfare  for  possible  donation.  The 
General  Services  Administration  will  re¬ 
ceive  Department  of  Health,  Education, 
and  Welfare  requests  for  industrial  plant 
equipment  and  will  forward  approved 
transfer  documents  to  the  Defense  In¬ 
dustrial  Plant  Equipment  Center,  which 
will  issue  appropriate  instructions  and 
property  movement  orders  to  the  con¬ 
tracting  officer. 

(d)  If  a  Department  of  Defense  re¬ 
quirement  develops  after  the  90th  day 
for  an  item  which  has  not  been  with¬ 
drawn,  the  ARD  may  be  extended  as 
justified  through  the  contracting  officer 
and  with  the  approval  of  the  contractor. 

(e)  Items  of  Industrial  Plant  Equip¬ 
ment  with  an  acquisition  value  of  less 
than  $1,000  shall  not  be  reported  to  the 
Defense  Supply  Agency  but  shall  be  re¬ 
ported  and  screened  in  accordance  with 
§  8.505-2. 

31.  Sections  8.602-3  (b)  and  (e)  and 

8.602- 4(a)  are  revised,  and  §§  8.603, 

8.603- 1,  8.603-2,  8.603-3,  8.603-4,  8.603-5 
and  8.603-6  are  revoked,  as  follows: 

§  8.602—3  Procedure  for  default. 

•  *  •  «  * 

(b)  (1)  If  the  foregoing  consideration 
indicates  that  termination  for  default  is 
appropriate,  the  contrac^g  officer 
should,  if  practicable,  notify  the  con¬ 
tractor  by  letter  of  the  possibility  of  such 
termination.  This  letter  shall  call  the 
contractor’s  attention  to  his  contractual 
liabilities  in  the  event  the  contract  is 
terminated  for  default  and  request  an 
explanation  of  the  contractor’s  failure 
to  perform  the  contract.  The  letter  may 
further  state  that  failure  of  the  con¬ 
tractor  to  present  such  explanation  may 
be  taken  as  an  admission  that  no  valid 


explanation  exists.  When  appropriate, 
the  letter  may  invite  the  contractor  to 
discuss  the  matter  at  a  conference. 

(2)  Whenever  a  termination  for  de¬ 
fault  appears  imminent,  a  written  notifi¬ 
cation  of  that  fact  (not  an  actual  notice 
of  default)  may  be  given  by  the  con¬ 
tracting  officer  to  the  surety  at  both  its 
home  and  local  offices. 

(3)  If  it  is  requested  by  the  surety, 
and  agreed  to  by  the  contractor  and  his 
assignees,  if  any,  arrangement  may  be 
made  to  have  future  checks  mailed  to 
the  contractor  in  care  of  the  surety.  In 
such  a  case,  the  contractor  must  forward 
a  written  request  to  the  designated  dis¬ 
bursing  officer  specifically  directing  a 
change  in  address  for  mailing  of  checks. 

♦  «  ♦  *  * 

(e)  The  same  distribution  shall  be 
made  of  the  termination  notice  as  was 
made  of  the  contract.  A  copy  thereof 
shall  also  be  furnished  to  the  contrac¬ 
tor’s  surety  at  the  same  time  that  the 
notice  is  furnished  to  the  contractor, 
’The  surety  at  the  same  time  should  be 
requested  to  advise  if  he  desires  to  enter 
into  any  arrangement  for  completion  of 
the  work.  In  addition,  the  disbursing 
officer  involved  shall  be  notified  to  with¬ 
hold  further  pasunents  imder  the  termi¬ 
nated  contract  pending  further  advice 
which  should  be  furnished  at  the  earliest 
practicable  time. 

«  •  •  •  « 

§  8.602—4  Prc»cedure  in  lieu  of  termina¬ 
tion  for  default. 
***** 

(a)  Permit  the  contractor,  his  surety, 
or  his  guarantor,  to  continue  perform¬ 
ance  of  the  contract  under  a  revised  de¬ 
livery  schedule  (see  §  10.112(b)  of  this 
chapter  for  requirement  of  notification 
of  surety) ; 

«  •  «  «  * 

§  8.603  Termination  of  fixed-price  con¬ 
struction  contracts  for  default.  [Re¬ 
voked] 

§  8.603—1  Termination  of  contractor's 
right  to  proceed.  [Revoked] 

§  8.603—2  Effect  of  termination  for  de¬ 
fault.  [Revoked] 

§  8.603—3  Procedure  for  default.  [Re¬ 
voked  ] 

§  8.603—4  Procedure  in  lieu  of  termina¬ 
tion  for  default.  [Revoked] 

§  8.603—5  Memorandum  by  the  con¬ 
tracting  officer.  [Revoked] 

§  8.603-6  Other  damages.  [Revoked] 

32.  In  §  8.701,  the  introductory  text  of 
paragraph  (a)  is  revised,  and  new  para¬ 
graphs  (c)  and  (d)  are  added;  in  §  8.702, 
the  existing  text  is  designated  as  para¬ 
graph  (a)  and  new  paragraphs  (b)  and 
(c)  are  added;  and  §  8.703  is  revoked,  as 
follows: 

§  8.701  Termination  clause  for  fixed- 
price  contracts. 

(a)  Except  as  otherwise  permitted  by 
S  8.705  and  paragraph  (b)  of  this  section, 
the  following  clause  shall  be  used  in  any 
fixed-price  contract  in  excess  of  $2,500 
for  supplies  or  experimental,  develop¬ 
mental,  or  research  work  other  than  ex¬ 
perimental,  development,  or  research 


work  with  educational  or  nonprofit  insti¬ 
tutions,  where  no  profit  is  contemplated. 
The  following  clause  shall  be  used  in  all 
fixed  price  construction  contracts  in  ex¬ 
cess  of  $10,000  except  that  paragraph  (e) 
and  (f)  thereof  shall  be  deleted  and  the 
paragraphs  in  paragraph  (c)  of  this 
section  shall  be  used. 

*  •  *  •  « 

(c)  The  following  clause  paragraphs 
shall  be  used  in  place  of  clause  para¬ 
graphs  (e)  and  (f)  of  the  clause  in  para¬ 
graph  (a)  of  this  section  when  the  con¬ 
tract  is  for  construction  in  excess  of 
$10,000. 

(e)  In  the  event  of  the  faUure  of  the  Con¬ 
tractor  and  the  Contracting  Officer  to  agree 
as  provided  in  paragraph  (d)  upon  the  whole 
amount  to  be  paid  to  the  Contractor  by  rea¬ 
son  of  the  termination  of  work  pursuant 
to  this  clause,  the  Contracting  Officer  shall, 
subject  to  any  Settlement  Review  Board 
Approvals  required  by  Section  VIII  of  the 
Armed  Services  Procurement  Regulation  in 
effect  as  of  the  date  of  execution  of  this  con¬ 
tract,  determine,  on  the  basis  of  Information 
available  to  him,  the  amount,  if  any,  due  to 
the  Contractor  by  reason  of  the  termination 
and  shall  pay  to  the  Contractor  the  amounts 
determined  as  f oUows : 

(i)  with  respect  to  all  contract  work  per¬ 
formed  prior  to  the  effective  date  of  the 
Notice  of  Termination,  and  total  (without 
duplication  of  any  items)  of — 

(A)  the  cost  of  such  work; 

(B)  the  cost  of  settling  and  paying  claims 
arising  out  of  the  termination  of  work  under 
subcontract  or  orders  as  provided  in  para¬ 
graph  (b)  (v)  above,  exclusive  of  the 
amotmts  paid  or  payable  on  account  of  sup¬ 
plies  or  materials  delivered  or  services  fur¬ 
nished  by  the  subcontractor  prior  to  the 
effective  date  of  the  Notice  of  Termination 
of  Work  under  this  contract,  which  amounts 
shall  be  included  in  the  cost  on  account  of 
which  payment  is  made  under  (A)  above;  and 

(C)  a  sum,  as  a  profit,  equal  to  2  percent 
of  the  part  of  the  amount  determined  under 
(A)  above  which  represents  the  cost  of  arti¬ 
cles  or  materials  delivered  to  the  site  but  not 
Incorporated  In  the  work  in  place  on  the 
effective  date  of  the  Notice  of  Termination, 
plus  a  sum  equal  to  8  percent  of  the  re¬ 
mainder  of  such  amount,  but  the  aggregate 
of  such  sums  shall  not  exceed  6  percent  of  the 
whole  of  the  amount  determined  under  (A) 
above:  Provided,  however.  That  if  it  appears 
that  the  contractor  would  have  sustained  a 
loss  on  the  entire  contract  had  it  been  com¬ 
pleted,  no  profit  shall  be  included  or  allowed 
under  this  subdivision  (C)  and  an  appro¬ 
priate  adjustment  shall  be  made  reducing 
the  amount  of  the  settlement  to  reflect  the 
Indicated  rate  of  loss;  and 

(11)  the  reasonable  cost  of  the  preservation 
and  protection  of  property  Incurred  pursuant 
to  paragraph  (b)(lx);  and  any  other  rea¬ 
sonable  cost  incidental  to  determination  of 
work  under  this  contract.  Including  expense 
incidental  to  the  determination  of .  the 
amount  due  to  the  Contractor  as  the  result 
of  the  termination  of  work  under  this 
contract. 

The  total  sum  to  be  paid  to  the  contractor 
tmder  (i)  above  shall  not  exceed  the  total 
contract  price  as  reduced  by  the  amount  of 
pajnnents  otherwise  made  and  as  further 
reduced  by  the  contract  price  of  work  not 
terminated.  Except  for  normal  spoilage,  and 
except  to  the  ex^nt  that  the  Government 
shall  have  otherwise  expressly  assiuned  the 
risk  of  loss,  there  shall  be  excluded  from  the 
amounts  payable  to  the  contractor  under  (1) 
above,  the  fair  value,  as  determined  by  the 
contracting  officer,  of  property  which  is  de¬ 
stroyed,  lost,  stolen,  or  damaged  so  as  to 
become  undeliverable  to  the  Government,  or 
to  a  buyer  pursuant  to  paragraph  (b){vii). 
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(i)  Any  determination  of  coats  xmder  par¬ 
agraph  (c)  or  (e)  hereof  shall  be  governed 
by  the  principles  for  consideration  of  costs 
set  forth  in  Section  XV,  Part  4,  of  the  Armed 
Services  Procur^nent  Regulation,  as  in  effect 
on  the  date  of  this  contract. 

(d)  In  any  contract  for  Architect- 
Engineer  services  in  excess  of  $10,000, 
the  clause  in  paragraph  (a)  of  this  sec¬ 
tion  as  modified  by  paragraph  (c)  of  this 
section  shall  be  used,  the  term  “Archi¬ 
tect-Engineer”  shall  be  substituted  for 
the  term  “Contractor”,  smd  the  follow¬ 
ing  paragraph  (e)  shall  be  used  in  place 
of  paragraph  (e)  therein: 

(e)  In  the  event  of  the  failure  of  the 
Architect-Engineer  and  the  Contracting  Of¬ 
ficer  to  agree  as  provided  in  paragraph  (d) 
upon  the  whole  amount  to  be  paid  to  the 
Architect-Engineer  by  reason  of  the  termina¬ 
tion  of  wcff-k  pursuant  to  this  clause,  the 
Contracting  CMBc»  shall,  subject  to  any 
Settlement  Review  Board  approvals  required 
by  Section  VUI  of  the  Armed  Services  Pro¬ 
curement  Regulation  in  effect  as  of  the  date 
of  execution  of  this  contract,  determine,  on 
the  basis  of  information  available  to  him,  the 
amount,  if  any,  due  to  the  Architect-Engineer 
by  reason  of  the  termination  and  shall  pay 
to  the  Architect-Engineer  the  amounts  de¬ 
termined  as  follows; 

(i)  For  completed  work  and  services  ac¬ 
cepted  by  the  Govwnment,  the  price  or  prices 
specified  in  the  contract  for  such  work,  less 
any  payments  previously  made; 

(ii)  The  total  of— 

(A)  the  costs  Incurred  in  the  performance 
of  the  work  and  services  terminated,  includ¬ 
ing  Initial  costs  and  preparatory  expenses 
allocable  thereto,  but  exclusive  of  any  costs 
attributable  to  the  work  and  services  paid 
OT  to  be  paid  for  vmder  paragraph  (e)  (i) 
hereof: 

(B)  the  cost  of  settling  anc.  paying  claims 
arisi^  out  of  the  termination  of  work  or 
's^vlces  tmder  subcontracts  or  orders  as 
provided  in  paragraph  (b)  (v)  above,  which 
are  properly  chargeable  to  the  terminated 
portion  of  the  contract  (exclusive  of  amoimts 
paid  or  payable  on  account  of  work  or  serv¬ 
ices  delivered  or  furnished  by  subcontractors 
prior  to  the  effective  date  of  termination, 
which  amounts  shall  be  included  in  the  costs 
payable  \mder  (A)  above);  and 

(C)  a  sum,  as  a  profit,  equal  to  6  percent 
of  the  whole  of  the  amotmt  determined  tmder 
(A)  above;  provided,  howevw,  that  if  it 
appears  that  the  Architect -En^neer  would 
have  sustained  a  loss  on  the  entire  contract 
had  it  been  completed,  no  profit  shall  be  in¬ 
cluded  or  allowed  under  this  subdivision  (C) 
and  an  appropriate  adjustment  shall  be  made 
reducing  the  amount  of  the  settlement  to 
reflect  the  indicated  rate  of  loss;  and 

(lii)  The  reasonable  cost  of  the  preserva¬ 
tion  and  protection  of  property  incurred 
pursuant  to  paragraph  (b)(lx>:  and  any 
other  reasonable  cost  incidental  to  the 
termination  of  work  under  this  contract,  in¬ 
cluding  expense  incidental  to  the  determina¬ 
tion  of  the  amount  due  to  the  Architect- 
Engineer  as  a  result  of  the  termination  of 
wcM’k  under  this  contract. 

The  total  sum  to  be  paid  to  the  Architect- 
Engineer  \mder  (1)  and  (il)  above  shall 
not  exceed  the  total  contract  price  as  re¬ 
duced  by  the  amoimt  of  payments  otherwise 
.^made  and  as  further  reduced  by  the  contract 
price  of  work  not  terminated.  Except  for 
normal  spoilage,  and  except  to  the  extent 
that  the  Government  shall  have  otherwise 
expressly  assumed  the  risk  of  loss,  there  shsdl 
be  excluded  frmn  the  amounts  payable  to 
I  the  Architect-Engineer  imder  (11)  above,  the 
.fair  value,  as  determined  by  the  ccmtracting 
officer,  of  property  which  is  destroyed,  lost, 
8t<deii,  or  damaged  so  as  to  become  undellver- 
>  able  to  the  Government,  or  a  buyer  punniant 
to  paragraph  (b)(vil). 


§  8.702  Termination  clause  for  cost- 

reimbursement  type  contracts. 

(a)  •  •  • 

(b)  In  all  cost-reimbursement  type 
construction  contracts  paragraph  (e)  (1) 
(D)  (II)  of  the  clause  in  paragraph  (a) 
of  this  section  should  be  deleted  and  the 
following  substituted : 

(II)  In  the  event  of  the  termination  of 
this  contract  for  the  default  of  the  Con- 
tractcn*,  the  total  fee  payable  shall  be  such 
proportionate  port  of  the  fee  as  the  actual 
work  in  place  bears  to  the  total  work  in 
place  required  by  the  contract.  (January 
1965) 

(c)  In  any  contract  for  Architect- 
Engineer  services  where  the  clause  in 
paragraph  (a)  of  this  section  is  used, 
the  term  “Architect-Engineer”  shall  be 
substituted  for  the  term  “contractor” 
wherever  that  term  appears  in  the  clause 
and  i>aragraph  (e)  (i)  (D)  (II)  shall  be 
deleted  and  the  following  clause  sub¬ 
stituted  therefor: 

(n)  In  the  event  of  the  termination  of 
this  contract  for  the  defamt  of  the  Archi¬ 
tect-Engineer,  the  total  fee  payable  shaU 
be  such  proportionate  part  of  the  fee  as 
the  weighted  value  of  the  actual  working 
drawings  completed  bears  to  the  weighted 
value  of  the  working  drawings  required  or 
contemplated  by  the  contract.  (January 
1965) 

§  8.703  Termination  clause  for  fixed- 
price  construction  contracts.  [Re¬ 
voked] 

33.  Section  8.705-2  is  revised;  new 
§  8.705-3  is  added;  §§  8.707,  8.708  and 
8.709  are  revised;  new  §  8.711  is  added; 

§  8.801-1  is  revised;  and  in  §  8.801-2,  the 
introductory  text  is  revised  and  new  par¬ 
agraphs  (b)  and  (c)  are  added,  as 
follows: 

§  8.705—2  Construction  contracts. 

Generally,  there  is  no  need  for  a  ter¬ 
mination  clause  in  construction  contracts 
not  in  excess  of  $10,000.  However,  where 
the  contracting  officer  determines  that 
a  termination  clause  should  be  included 
in  such  a  contract,  the  following  clause 
shall  be  used: 

Termimatiok  roB  Convenience  of  the 
Govzsnment  (Janttart  1965) 

The  Contracting  Officer,  by  written  notice, 
may  terminate  this  contract,  in  whole  or  in 
part,  when  it  is  in  the  Interest  of  the  Gov¬ 
ernment.  If  this  contract  is  so  terminated, 
the  rights,  duties  and  obligations  of  the 
parties  hereto  shall  be  in  accordance  with 
the  applicable  Sections  of  the  Armed  Services 
Procurement  Regulation  in  effect  on  the 
date  of  this  contract. 

§  8.705—3  Architect-engineer  contracts. 

The  clause  in  §  8.705-2  shall  be  used 
In  Architect-Engineer  contracts  not  in 
excess  of  $10,000. 

§  8.707  Default  clause  for  fixed-price 
supply  contracts. 

Insert  the  following  clause: 

Default  (June  1964) 

(a)  The  Government  may,  subject  to  the 
provisicms  of  paragraph  (c)  below,  by 
written  notice  of  default  to  the  Contractor, 
terminate  the  whole  or  any  part  of  this 
contract  tn  any  one  of  the  following  circum¬ 
stances: 

(i)  If  the  Contractor  falls  to  make  delivery 
of  the  supplies  or  to  perform  the  services 


within  the  time  specified  herein  or  any 
extension  thereof;  or 

(11)  If  the  Contractor  falls  to  perform  any 
of  the  other  provisions  of  this  contract,  or 
so  falls  to  make  progress  as  to  endaiiger 
performance  of  this  contract  in  accordwoe 
with  its  terms,  and  in  either  of  these  two 
circumstances  does  not  cure  such  failure 
within  a  period  of  10  days  (or  such  longer 
period  as  the  Contracting  Officer  may  au- 
thorize  in  writing)  after  receipt  of  notice 
from  the  Contracting  Officer  specifying  such 
failure. 

(b)  In  the  event  the  Government  terml- 
nates  this  contract  in  whole  or  in  part  as 
provided  in  paragraph  (a)  of  this  clause, 
the  Government  may  procxire.  upon  such 
terms  and  in  such  manner  as  the  Contract¬ 
ing  Officer  may  deem  appropriate,  supplies 
or  services  similar  to  those  so  terminated, 
and  the  Contractor  shall  be  liable  to  the 
Government  for  any  excess  costs  for  such 
similar  supplies  or  services:  Provided,  That 
the  Contractor  shall  continue  the  perform¬ 
ance  of  this  contract  to  the  extent  not  ter¬ 
minated  under  the  provisions  of  this  clause. 

(c)  Except  with  respect  to  defaults  of  sub- 
contractors,  the  Contractor  shall  not  be 
liable  for  any  excess  costs  if  the  failure  to 
perform  the  contract  arises  out  of  causes 
beyond  the  control  and  without  the  fault 
or  negligence  of  the  Contractor.  Such  causee 
may  Include,  but  are  not  restricted  to,  acts 
of  God  ex'  of  the  public  enemy,  acts  of  tbe 
Government  in  either  its  sovereign  or  con¬ 
tractual  capacity,  fires,  floods,  epidemics, 
quarantine  restrictions,  strikes,  freight  em¬ 
bargoes,  and  unusually  severe  weather;  but 
in  every  case  the  failure  to  perform  must 
be  beyond  the  control  and  without  the  fault 
or  negligence  of  the  Contractor.  If  the  fail¬ 
ure  to  perform  is  caused  by  the  default  of 
a  subcontractor,  and  if  such  default  arises 
out  of  causes  beyond  the  control  of  both 
the  Contractor  and  subcontractor,  and  with¬ 
out  the  fault  or  negligence  of  either  of  them, 
the  Contractor  shall  not  be  liable  for  any 
excess  costs  for  failure  to  perform,  unless  the 
supplies  or  services  to  be  fiumished  by  the 
subcontractor  were  obtainable  from  other 
sources  in  sufficient  time  to  permit  the 
Contractor  to  meet  tbe  required  delivery 
schedule. 

(d)  If  this  contract  is  terminated  as  pro¬ 
vided  in  paragraph  (a)  of  this  clause,  the 
Government,  in  addition  to  any  other  rights 
provided  in  this  clause,  may  require  tbe  Con- 
tractrx  to  transfer  title  and  deliver  to  the 
Government,  in  the  manner  and  to  the  extent 
directed  by  the  Contracting  Officer,  (1)  any 
completed  supplies,  and  (il)  such  partially 
completed  supplies  and  materials,  parts, 
tools,  dies.  Jigs,  fixtures,  plans,  drawings, 
information,  and  contract  rights  (hereinafter 
called  “manufacturing  materials”)  as  tbe 
Contracts  has  specifically  i>roduced  or  spe¬ 
cifically  acquired  for  the  performance  of 
such  part  of  this  contract  as  has  been  ter¬ 
minated;  and  the  (Tern tractor  shall,  upon 
direction  of  the  Contracting  Officer,  protect 
and  preserve  property  in  the  possession  of 
the  Contractor  in  which  the  Government  has 
an  interest.  Payment  for  completed  supplies 
delivered  to  and  accepted  by  the  Government 
shall  be  at  the  contract  price.  Pa3ment  lor 
manufacturing  materials  delivered  to  and 
accepted  by  the  Government  and  for  the  pro¬ 
tection  and  preservation  of  property  shall  be 
in  an  amount  agreed  upon  by  the  Contractor 
and  Contracting  Officer;  failure  to  agree  to 
such  amoimt  shall  be  a  dispute  concerning  s 
question  of  fact  within  the  meaning  of  the 
clause  of  this  contract  entitled  “Disputes”. 
The  Government  may  withhold  from 
amounts  otherwise  due  the  Contractor  for 
such  completed  supplies  or  manufacturing 
materials  such  siun  as  tbe  Ccmtractlng 
Officer  determines  to  be  necessary  to  pro¬ 
tect  the  Government  against  loss  because 
of  outstanding  liens  or  claims  of  former  lien 
holders. 
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(e)  n.  after  notice  of  termination  of  this 
contract  under  the  provisions  of  this  clause. 

It  is  determined  for  any  reason  that  the  Ck>n- 
tractor  was  not  in  default  under  the  provi¬ 
sions  of  this  clause,  or  that  the  default  was 
excusable  under  the  provisions  of  this  clause, 
tbe  rights  and  obligations  of  the  parties 
shall,  if  the  contract  contains  a  clause  pro¬ 
viding  for  termination  for  convenience  of 
the  Goveriunent,  be  the  same  as  if  the  notice 
of  termination  had  been  issued  pursuant  to 
such  clause.  If,'  after  notice  of  termination 
of  this  contract  under  the  provisions  of  this 
clause,  it  is  determined  for  any  reason  that 
the  Contractor  was  not  in  default  under  the 
provisions  of  this  clause,  and  if  this  contract 
does  not  contain  a  clause  providing  for  ter¬ 
mination  for  convenience  of  the  Govern¬ 
ment,  the  contract  shall  be  equitably 
adjusted  to  compensate  for  such  termination 
and  the  contract  modified  accordingly;  fail¬ 
ure  to  agree  to  any  such  adjustment  shall  be 
a  dispute  concerning  a  question  of  fact  with¬ 
in  the  meaning  of  the  clause  of  this  contract 
entitled  “Disputes”, 

(f )  The  rights  and  remedies  of  the  Govern¬ 
ment  provided  in  this  clause  shall  not  be 
exclusive  and  are  in  addition  to  any  other 
rights  and  remedies  provided  by  law  or  under 
this  contract. 

§  8.708  Excusable  delays  clause  for 
cost-reimbursement  type  contracts. 

(a)  General.  The  following  clause 
shall  be  used  in  all  cost-reimbursement 
type  supply  contracts  as  defined  in  §  7.202 
of  this  chapter,  in  all  cost-reimburse¬ 
ment  type  construction  contracts,  and 
in  all  cost-reimbursement  type  research 
and  development  contracts  that  contain 
the  Termination  clause  in  §  8.702.  It 
may  be  used  in  contracts  that  contain  the 
Termination  clause  in  §  8.704. 

Excusable  Delays  (July  1958) 

Except  with  respect  to  defaults  of  sub¬ 
contractors,  the  Contractor  shall  not  be  in 
default  by  reason  of  any  failure  in  perform¬ 
ance  of  this  contract  in  accordance  with  its 
terms  (including  any  failure  by  the  Oontrac- 
Ux  to  make  progress  in  the  prosecution  of 
the  work  hereunder  which  endangers  such 
performance)  if  such  failure  arises  out  of 
causes  beyond  the  control  and  without  the 
fault  or  negligence  of  the  Contractor.  Such 
causes  may  include,  but  are  not  restricted 
to:  acts  of  God  or  of  the  public  enemy;  acts 
of  the  Goveriunent  in  either  its  sovereign  or 
contractual  capacity;  fires;  fioods;  epidemics; 
quarantine  restrictions;  strikes;  freight  em¬ 
bargoes;  and  unusually  severe  weather;  but  in 
every  case  the  failure  to  perform  must  be 
beyond  the  control  and  without  the  fault  or 
n^llgence  of  the  Contracts:.  If  the  failure 
to  perform  is  caused  by  the  fallvire  of  a  sub¬ 
contractor  to  perform  or  make  progress,  and 
if  such  failure  arises  out  of  causes  beyond 
the  control  of  both  the  Contractor  and  sub¬ 
contractor,  and  without  the  fault  or  negli¬ 
gence  of  elthm*  of  them,  the  Contractor  shall 
not  be  deemed  to  be  in  default,  unless  (1)  the 
supplies  or  services  to  be  furnished  by  the 
8ub(x>ntractor  were  obtainable  from  other 
sources,  (ii)  the  Contracting  Officer  shall 
have  ordered  the  Contractor  in  writing  to 
procure  such  supplies  or  services  from  such 
other  sources,  and  (lii)  the  Contractor  shall 
have  failed  to  comply  reasonably  with  such 
order.  Upon  request  of  the  Contractor,  the 
Contracting  Officer  shall  ascertain  the  facts 
and  extent  of  such  failure  and,  if  he  shall 
determine  that  any  failure  to  perform  was 
occasioned  by  any  one  or  more  of  the  said 
causes,  the  delivery  schedule  shall  be  revised 
accordingly,  subject  to  the  rights  of  the  Gov¬ 
ernment  under  the  clause  hereof  entitled 
“Termination”. 

(b)  Architect-engineer  contracts. 
^  The  following  clause  shall  be  inserted  in 


each  cost-reimbursement  tjre  architect- 
engineer  contract : 

Excusable  Delays  (January  1965) 

The  Architect-Engineer  shall  not  be  in  de¬ 
fault  by  reason  of  any  failure  in  performance 
of  this  contract  in  accordance  with  its  terms 
(including  any  faUure  by  the  Architect- 
Engineer  to  make  progress  in  the  prosecution 
of  the  work  hereunder  which  endangers  such 
performance)  if  such  failure  arises  out  of 
causes  beyond  the  control  and  without  the 
fault  of  negligence  of  the  Architect-Engineer. 
Such  causes  may  include  but  are  not  re¬ 
stricted  to:  acts  of  God  or  of  the  public 
enemy;  acts  of  the  Government  in  either  its 
sovereign  or  contractual  capacity;  fires; 
floods;  epidemics;  quarantine  restrictions; 
strikes;  and  unusually  severe  weather;  but 
in  every  case,  the  failure  to  perform  must  be 
beyond  the  control  and  without  the  fault  or 
negligence  of  the  Architect-Engineer.  Upon 
request  of  the  Architect-Engineer,  the  Con¬ 
tracting  Officer  shall  ascertain  the  facts  and 
extent  of  such  failure  and,  if  he  shall  deter¬ 
mine  that  any  failure  to  perform  was  occa¬ 
sioned  by  any  one  or  more  of  the  said  causes, 
the  completion  dates  shall  be  revised  ac¬ 
cordingly  subject  to  the  rights  of  the  Gov¬ 
ernment  under  the  clause  of  this  contract 
entitled  “Termination”. 

§  8.709  Default  clause  for  fixed-price 
construction  contracts. 

(a)  The  following  clause  shall  be  used 
in  each  fixed-price  construction  contract 
in  excess  of  $10,000 : 

Termination  For  Default — Damages  For 
Delay — Time  Extensions  (June  1964) 

(a)  If  the  Contractor  refuses  or  fails  to 
prosecute  the  work,  or  any  separable  part 
thereof,  with  such  diligence  as  will  insure 
its  completion  within  the  time  specified  in 
this  contract,  or  any  extenson  thereof,  or 
fails  to  complete  said  work  within  such  time, 
the  Government  may,  by  written  notice  to 
the  Contractor,  terminate  his  right  to  pro¬ 
ceed  with  the  work  or  such  part  of  the  work 
as  to  which  there  has  been  delay.  In  such 
event  the  Government  may  take  ovev  the 
work  and  prosecute  the  same  to  completion, 
by  contract  or  otherwise,  and  may  take  pos¬ 
session  of  and  utilize  in  completing  the 
work  such  materials,  appliances,  and  plant 
as  may  be  on  the  site  of  the  work  and  neces¬ 
sary  therefor.  Whether  or  not  the  Contrac¬ 
tor’s  right  to  proceed  with  the  work  is  ter¬ 
minated,  he  and  his  sureties  shall  be  liable 
for  any  damage  to  the  Government  result¬ 
ing  from  his  refusal  or  failure  to  complete 
the  work  within  the  specified  time. 

(b)  If  fixed  and  agreed  liquidated  damages 
are  provided  in  the  contract  and  if  the  Gov¬ 
ernment  so  terminates  the  Contractor’s  right 
to  proceed,  the  resulting  damage  will  con¬ 
sist  of  such  liquidated  damages  until  such 
reasonable  time  as  may  be  required  for  final 
completion  of  the  work  together  with  any 
increased  costs  occasioned  the  Government 
in  completing  the  work. 

(c)  If  fixed  and  agreed  liquidated  dam¬ 
ages  are  provided  in  the  contract  and  if  the 
Government  does  not  so  terminate  the  Con¬ 
tractor’s  right  to  proceed,  the  resulting 
damage  will  consist  of  such  liquidated  dam¬ 
ages  until  the  work  is  completed  or  accepted. 

(d)  The  Contractor’s  right  to  proceed 
shall  not  be  so  terminated  nor  the  Contractor 
charged  with  resulting  damage  if : 

(1)  ’The  delay  in  the  completion  of  the 
work  arises  from  unforeseeable  causes  be¬ 
yond  the  control  and  without  the  fault  or 
negligence  of  the  Contractor,  including  but 
not  restricted  to,  acts  of  God,  acts  of  the  pub¬ 
lic  enemy,  acts  of  the  Government  in  either 
its  sovereign  or  contractual  capacity,  acts 
of  another  contractor  in  the  performance  of 
a  contract  with  the  Government,  fires,  fioods, 
epidemics,  quarantine  restrictions,  strikes, 
freight  embargoes,  unusually  severe  weather, 


or  delays  of  subcontractors  or  suppliers  aris¬ 
ing  from  unforeseeable  causes  beyond  the 
control  and  without  the  faults  or  negligence 
of  both  the  Contractor  and  such  subcon¬ 
tractors  or  suppliers;  and 

(2)  The  Contractor,  within  10  days  from 
the  beginning  of  any  such  delay  (unless  the 
Contracting  Officer  grants  a  further  period 
of  time  before  the  date  of  final  payment  un¬ 
der  the  contract),  notifies  the  Contracting 
Officer  in  writing  of  the  causes  of  delay.  'The 
Contracting  Officer  shall  ascertain  the  facts 
and  the  extent  of  the  delay  and  extend  the 
time  for  completing  the  work  when,  in  his 
judgment,  the  findings  of  fact  Justify  such 
an  extension,  and  his  findings  of  fact  shall  be 
final  and  conclusive  on  the  parties,  subject 
only  to  appeal  as  provided  in  the  “Disputes” 
clause  of  this  contract. 

(e)  If,  after  notice  of  termination  of  the 
Contractor’s  right  to  proceed  under  the  pro¬ 
visions  of  this  clause,  it  is  determined  for 
any  reason  that  the  Contractor  was  not  in 
default  under  the  provisions  of  this  clause, 
or  that  the  delay  was  excusable  under  the 
provisions  of  this  clause,  the  rights  and  obli¬ 
gations  of  the  parties  shall,  if  the  contract 
contains  a  clause  providing  for  termination 
for  convenience  of  the  Government,  be  the 
same  as  if  the  notice  of  termination  had 
been  issued  pursuant  to  such  clause.  If,  in 
the  foregoing  circumstances,  this  contract 
does  not  contain  a  clause  providing  for  ter¬ 
mination  for  convenience  of  the  Govern¬ 
ment,  the  contract  shall  be  equitably  ad¬ 
justed  to  compensate  for  such  termination 
and  the  contract  modified  accordingly;  fail¬ 
ure  to  agree  to  any  such  adjustment  shall 
be  a  dispute  concerning  a  question  of  fact 
within  the  meaning  of  the  clause  of  this 
contract  entitled  “Disputes”. 

(f)  The  rights  and  remedies  of  the  Gov¬ 
ernment  provided  in  this  clause  are  in  addi¬ 
tion  to  any  other  rights  and  remedies  pro¬ 
vided  by  law  or  under  this  contract. 

(b)  During  a  period  of  national  emer¬ 
gency,  paragraph  (d)  of  the  above  clause 
may  be  changed  by  deleting  the  word 
“unforeseeable”  and  inserting  the  phrase 
“other  than  normal  weather,”  after  the 
word  “causes”  wherever  it  appears. 
Where  Standard  Form  23A  is  used,  the 
words  “Disputes  clause  of  this  contract” 
in  the  foregoing  paragraph  need  not  be 
substituted  for  “Clause  6  of  these  Gen¬ 
eral  Provisions”. 

§  8.711  Default  clause  for  fixed-price 
architect-engineer  contracts. 

The  following  clause  shaU  be  inserted 
in  each  fixed-price  architect-engineer 
contract: 

’Termination  for  Default  (January  1965) 

(a)  The  performance  of  work  under  the 
contract  may  be  terminated  by  the  Govern¬ 
ment  in  accordance  with  this  clause  in  whole, 
or  from  time  to  time  in  part,  whenever  the 
Architect-Engineer  shall  default  in  perform¬ 
ance  of  this  contract  in  acctvdance  with  its 
terms  (including  in  the  term  "default”  any 
such  failure  by  the  Architect-Engineer  to 
make  progress  in  the  prosecution  of  the  work 
hereunder  as  endangers  such  performance), 
and  shaU  fail  to  cure  such  default  within  a 
period  of  ten  days  (or  such  ionger  periods  as 
the  Contracting  Officer  may  allow)  after 
receipt  by  the  Archnltect-Englneer  of  a 
notice  specifying  the  default. 

(b)  If  the  contract  is  so  terminated,  the 
Government  may  take  over  the  work  and 
services  and  prosecute  the  same  to  comple¬ 
tion  by  contract  or  otherwise,  and  the  Archi¬ 
tect-Engineer  shall  be  liable  to  the  Govern¬ 
ment  for  any  excess  cost  occasioned  to  the 
Government  thereby. 

(c)  The  contract  may  not  be  so  terminated 
if  the  failure  to  perform  arises  from  unfore¬ 
seeable  causes  beyond  the  control  and  with- 
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out  the  fault  or  negligence  of  the  Archltect- 
Elngineer.  Such  cauaes  may  include,  but  are 
not  restricted  to  acts  of  God,  acts  of  the 
public  enemy,  acts  of  the  Government  In 
either  its  sovereign  or  contractual  capacity, 
fires,  fioods,  epidemics,  quarantine  restric¬ 
tions,  strikes  and  tmusually  severe  weather; 
but  in  every  case  the  failme  to  perform  must 
he  beyond  the  control  and  without  the  fault 
or  negligence  of  the  Architect-Engineer;  and 
the  Architect-Engineer,  within  ten  days  from 
the  beginning  of  any  such  delay  (unless  the 
Contracting  Officer  grants  a  further  period 
of  time  before  the  date  of  final  payment 
under  the  contract)  notifies  the  Contracting 
Officer  In  ■writing  of  the  causes  of  delay.  The 
Contracting  Officer  shall  ascertain  the  facts 
and  the  extent  of  delay  and  extend  the  time 
for  completing  the  work  when.  In  his  Judg¬ 
ment,  the  findings  of  fact  Justify  such  an 
extension,  and  his  finding  of  fact  shall  be 
final  and  conclusive  on  the  parties,  subject 
only  to  appeal  as  provided  in  the  clause  of 
this  contract  entitled  “Disputes". 

(d)  If,  after  Notice  of  Termination  of  the 
contract  under  the  provisions  of  this  clatise. 
It  is  determined  for  any  reason  that  the 
Architect-Engineer  was  not  In  defatUt  under 
the  provisions  of  this  clause  or  that  the 
default  was  excusable  under  the  provisions 
of  this  clause,  the  rights  and  obligations  of 
the  parties  shall  be  the  same  as  if  the  Notice 
of  Termination  had  been  issued  pursuant 
to  the  clause  of  this  contract  entitled  “Ter¬ 
mination  for  the  Convenience  of  the  Gov¬ 
ernment”. 

(e)  The  rights  and  remedies  of  the  Gov¬ 
ernment  provided  In  this  clause  are  In  addi¬ 
tion  to  any  other  rights  and  remedies  pro¬ 
vided  by  law  or  under  this  contract. 

§  8.801—1  Telegraphic  notice  of  termi¬ 
nation. 

(a)  The  following  form  of  telegraphic 
notice  is  approved  for  use  where  a  con¬ 
tract  for  supplies  is  being  completely 
terminated. 

Date _ 

XTZ  Corporation 
New  York,  N.Y. 

Tour  Contract  No. _ Is  hereby  ter¬ 

minated  in  its  entirety  pursuant  to  clause 

_ of  the  contract  effective  [here  insert 

“Immediately”  or  “On  _  19__.” 

{inserting  the  date)  or  “as  soon  as  you  have 
delivered  thereunder  including  previous  de¬ 
liveries  the  following  Items”  (listing  items)  ]. 
Immediately  stop  all  work,  terminate  sub¬ 
contracts  and  place  no  further  orders  except 
to  extent  (insert  if  applicable — necessary 
to  perform  any  portion  thereof  not  termi¬ 
nated  hereby  or)  that  you  or  a  subcontractor 
wlsht  to  retain  and  continue  for  own  ac¬ 
count  any  work  in  process  or  other  materials. 
Telegraph  simUar  Instructions  to  all  subcon¬ 
tractors  and  suppliers.  Letter  and  Instruc¬ 
tions  follow. 


(Name  and  rank) 
(Contracting  Officer) 

(b)  The  following  form  of  telegraphic 
notice  is  aiH>roved  for  use  where  a  con¬ 
tract  for  supplies  is  being  partially  ter¬ 
minated. 

Date _ 

XYZ  Corporation 
New  York,  N.Y. 

Yoxur  Contract  No. _ Is  hereby  par¬ 
tially  terminated  pursuant  to  clause _ 

of  the  contract  effective  on _ 19 _ _ 

on  which  date  you  will  reduce  Its  total  num¬ 
ber  of  items  to  be  delivered  as  follows  (in¬ 
serting  instructions  as  to  reduced  deliveries) 
Immediately  stop  all  work.  Intermlnate  sub¬ 
contracts  and  place  no  further  orders  except 
to  extent  necessary  to  perform  any  portion 
thereof  not  terminated  hereby  or  that  you  or 
a  subcontractor  wish  to  retain  and  continue 


for  own  acco'unt  any  work  In  process  or  other 
materials.  Telegraph  similar  instructions  to 
aU  subcontractors  and  suppliers.  Letter  and 
instructions  foUow. 


(Name  and  rank) 
(Contracting  Officer) 

(c)  The  following  form  of  telegraphic 
notice  is  approved  for  use  where  a  con¬ 
tract  for  construction  is  being  completely 
terminated  for  the  convenience  of  the 
Government: 

Date _ 

XYZ  Corporation 
New  York,  N.Y. 

Your  Contract  No. _ for  construction 

of _ is  hereby  terminated  effective  Im¬ 

mediately  for  the  convenience  of  the  Govern¬ 
ment  pursuant  to  Clause _ of  the  con¬ 

tract.  Immediately  stop  all  work,  terminate 
subcontracts  and  place  no  further  orders. 
Telegraph  similar  Instructions  to  all  subcon¬ 
tractors  and  suppliers.  Letter  and  Instruc¬ 
tions  follow. 


(Name  and  rank) 
(Contracting  Officer) 

(d)  The  following  form  of  telegraphic 
notice  is  approved  for  use'  where  a  con¬ 
tract  for  construction  is  being  partially 
terminated  for  the  convenience  of  the 
Government: 

Date _ 

XYZ  Corporation 
New  York,  N.Y. 

Yom  Contract  No. _ for  construction 

of _ Is  hereby  partially  terminated  effec¬ 

tive  immediately  for  the  convenience  of  the 

Government  pursuant  to  clause _ of  the 

contract  to  the  following  extent _  Im¬ 

mediately  stop  all  work,  terminate  subcon¬ 
tracts  and  place  no  further  orders  except  to 
extent  necessary  to  perform  portion  thereof 
not  terminated  hereby.  Telegraph  similar 
Instructions  to  all  subcontractors  and  sup¬ 
pliers.  Letter  and  instructions  follow. 


(Name  and  rank) 
(Contracting  Officer) 

§  8.801—2  Letter  notice  of  termination. 

(a)  The  following  form  of  notice  of 
termination  is  approved  for  use  where  a 
prime  contract  for  supplies  is  being  ter¬ 
minated.  With  appropriate  modifica¬ 
tions,  it  is  suitable  for  use  in  terminating 
subcontracts; 

*  •  *  •  • 

(b)  The  following  form  of  notice  of 
termination  is  approved  for  use  to  con¬ 
firm  telegraphic  notification  where  a 
contract  for  construction  has  been  to¬ 
tally  or  partially  terminated: 

Nones  OF  TsRMmAnoN 

Date _ 

XYZ  Corporation, 

New  York,  N.Y, 

Gentlemen; 

Re:  Contract  No. _ for  construction  of 


1.  Effective  date  of  termination.  This 
letter  will  confirm  the  Government’s  tele¬ 


gram  to  you  dated _ ,  terminating 

[In  part)  yo\ir  Contract  No. _ (herein¬ 


after  referred  to  as  “the  contract”)  for  the 
convenience  of  the  Government,  In  accord¬ 
ance  with  Clause _ thereof.  Such  ter¬ 

mination  is  effective  on  the  date  and  in  the 
manner  stated  In  such  telegram,  reference  to 
which  Is  hereby  made. 

2.  Cessation  of  work  and  notification  to 
your  immediate  subcontractors,  (a)  You 
shaU  stop  aU  work,  and  place  no  further 
orders  In  connection  with  the  contract,  ex¬ 


cept  (1)  to  the  extent  necessary  to  perform 
any  portion  thereof  not  terminated  by  this 
notice  or  (2)  to  the  extent  necessary  to 
perform  any  work  directed  by  the  contract¬ 
ing  officer. 

(b)  You  shall  give  notice  of  termination 
to  each  of  your  immediate  subcontractors 
and  suppliers  who  will  be  affected  by  the 
termination  of  your  contract.  In  such  no¬ 
tice  you  shall  (1)  give  him  the  number  of 
your  contract  with  the  Government  (2)  state 
that  It  has  been  terminated  for  the  conven¬ 
ience  of  the  Government  and  the  extent 
thereof,  (3)  give  him  the  name  and  address 
of  the  contracting  officer,  (4)  Instruct  him 
to  stop  all  work,  to  place  no  more  orders  and 
to  terminate  all  subcontracts  under  this  con¬ 
tract  with  you  (subject  to  the  same  excep¬ 
tions  stated  In  2(a)  above).  (5)  direct  him 
to  submit  his  settlement  proposal  promptly 
In  order  to  expedite  settlement,  and  (6)  re¬ 
quest  him  to  give  similar  notice  and  Instruc¬ 
tions  to  his  immediate  subcontractors. 

(c)  You  shall  forthwith  transfer  title  to 
and  deliver  to  the  Government,  In  accord¬ 
ance  with  any  Instructions  of  the  contracting 
officer,  all  Items  of  termination  Inventory 
(Including  subcontractor  termination  In¬ 
ventory  which  under  the  terms  of  the  sub¬ 
contract  or  purchase  order  concerned  you 
have  the  right  to  take  over)  of  the  following 
types  or  classes  [Insert  proper  Identification 
or  “none”) . 

(d)  You  shall  notify  the  Contracting  Offi¬ 
cer  of  any  pending  or  subsequent  legal  pro¬ 
ceedings  which  relate  to  any  subcontracts  or 
purchase  orders  under  the  terminated 
contract. 

(e)  You  shall  take  such  other  action  as 
may  be  required  by  the  Contracting  Officer 
or  under  the  termination  clause  contained 
In  your  contract. 

3.  Termination  inventory.  In  connection 
with  settlement  of  your  claim  It  will  be  nec¬ 
essary  to  establish  that  all  your  termination 
Inventory  and  that  of  your  subcontractors 
has  been  properly  accounted  for. 

4.  Submission  of  settlement  proposal.  To 
assist  you  In  prompt  submission  of  your  set¬ 
tlement  proposal,  there  Is  Inclosed  a  supply 
of  the  standard  forms. 

5.  Settlements  with  subcontractors.  You 
remain  liable  to  your  subcontractors  and 
suppliers  for  claims  arising  by  reason  of  the 
termination  of  their  subcontracts  or  orders. 
You  are  requested  to  settle  such  termination 
claims  as  promptly  as  possible.  For  purposes 
of  reimbursement  by  the  Government,  such 
settlements  will  be  governed  by  the  appli¬ 
cable  provisions  of  the  Armed  Services  Pro- 
cfirement  Regulation. 

6.  The  office  named  below  will  be  In  charge 
of  the  settlement  of  yoiu:  claim.  As  to  any 
matters  not  covered  by  this  Notice,  you 
should  consult  the  office  named  below. 

*  7,  Please  acknowledge  receipt  of  this  No¬ 
tice  as  shown  below. 

Inclosures 


(Contracting  Officer) 


(Name  of  Office) 


(Address) 

Acknowledgment  of  Notice 

The  undersigned  hereby  acknowledges  re¬ 
ceipt  of  a  signed  copy  of  the  foregoing  No¬ 
tice  on _ _  Two  copies  of  this  Notice, 

both  signed,  are  returned  herewith. 


(Name  of  Contractor) 
By . . — - 


(Title) 

(c)  The  following  form  of  notice  of 
termination  is  approved  for  use  where  a 
contract  for  architect-engineer  services 
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Thursday,  April  29,  1965 

is  being  terminated  for  the  convenience 
of  the  Government: 

Date _ 

Notice  of  Teemination 

A-B  and  Associates 
New  York,  N.Y.  \ 

Gentlemen: 

1.  Elective  date  of  termination.  You  are 

notified  that  your  Contract  No. _ cover¬ 
ing  _ Is  hereby  terminated  (In  part] 

lor  the  convenience  of  the  Government  In 
accordance  with  the  clause  hereof  entitled 
"Termination  for  the  Convenience  of  the 
Government.”  Such  termination  will  be 
effective  Immediately  upon  receipt  of  this 
notice. 

2.  Cessation  of  work.  You  shall  stop  all 
work  under  the  contract  except  (1)  to  the 
extent  necessary  to  perform  any  portion 
thereof  not  terminated  by  this  notice  or  (2) 
to  the  extent  necessary  to  perform  any  work 
directed  by  the  contracting  officer. 

3.  Submission  of  settlement  proposal.  To 
assist  you  in  the  prompt  submission  of  your 
settlement  proposal,  there  is  Inclosed  a  sup¬ 
ply  of  the  standard  form. 

4.  The  office  named  below  will  be  In  charge 
of  the  settlement  of  your  claim.  As  to  any 
matters  not  covered  by  this  Notice,  you 
should  consult  the  office  named  below. 

5.  Please  acknowledge  receipt  of  this  Notice 
as  shown  below. 


(Contracting  Officer) 


(Name  of  Office) 


(Address) 
Acknowledgment  of  Notice 

The  undersigned  hereby  acknowledges  re¬ 
ceipt  of  a  signed  copy  of  the  foregoing  Notice 

on -  Two  copies  of  this  Notice, 

both  signed,  are  returned  herewith. 


By 


(Architect-Engineer) 

(Name) 


(Title) 


PART  9— PATENTS,  DATA,  AND 
COPYRIGHTS 

34.  Sections  9.104,  9.107-3(d),  and 
9.107-4  (c)  (1)  are  revised  to  read  as  fol¬ 
lows: 

§  9.101  Notice  and  assistance. 

The  Government  should  be  notified  by 
the  contractor  of  all  claims  of  infringe¬ 
ment  in  connection  with  the  performance 
of  a  Government  contract  which  come 
to  the  contractor’s  attention.  The  con¬ 
tractor  should  also  assist  the  Govern¬ 
ment.  to  the  extent  of  evidence  and  in¬ 
formation  in  the  possession  of  the  con¬ 
tractor,  in  connection  with  any  suit 
against  the  Government,  or  any  claims 
against  the  Government  made  before 
suit  has  been  instituted,  on  account  of 
any  alleged  patent  or  copyright  infringe¬ 
ment  arising  out  of  or  resulting  from  the 
performance  of  the  contriict.  Accord¬ 
ingly,  the  clause  set  forth  below  shall  be 
included  in  all  contracts  in  excess  of 
$10,000  for  supplies,  construction,  or  ex¬ 
perimental,  developmental,  or  research 
work:  Provided.  That  the  clause  set  forth 
below  shall  not  be  included  in  contracts: 

(a)  Where  both  performance  and  de¬ 
livery  are  to  be  outside  the  United  States, 
its  possessions,  or  Puerto  Rico,  unless  the 
contract  indicates  that  the  supplies  are 
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ultimately  to  be  shipped  into  the  United 
States,  its  possessions,  or  Puerto  Rico;  or 

(b)  Of  $10,000  or  less,  except  that  as 
a  matter  of  administrative  convenience, 
the  clause  need  not  be  deleted  when  it  is 
a  pai't  of  a  standard  form  being  used  for 
such  contracts,  since  it  is  self -deleting: 
Notice  and  Assistance  Regarding  Patent 
AND  Copyright  Infringement  January 
1965) 

The  provisions  of  this  clause  shall  be  ap¬ 
plicable  only  If  the  amount  of  this  contract 
exceeds  $10,000. 

(a)  The  Contractor  shall  report  to  the 
Contracting  Officer,  promptly  and  In  reason¬ 
able  written  detail,  each  notice  or  claim  of 
patent  or  copyright  Infringement  based  on 
the  performance  of  this  contract  of  which 
the  Contractor  has  knowledge. 

(b)  In  the  event  of  any  claim  or  suit 
against  the  Government  on  account  of  any 
alleged  patent  or  copyright  infringement 
arising  out  of  the  performance  of  this  con¬ 
tract  or  out  of  the  use  of  any  supplies  fur¬ 
nished  or  work  or  services  performed  here¬ 
under,  the  Contractor  shall  furnish  to  the 
Government,  when  requested  by  the  Con¬ 
tracting  Officer,  all  evidence  and  Information 
In  possession  of  the  Contractor  pertaining 
to  such  suit  or  claim.  Such  evidence  and  in¬ 
formation  shall  be  furnished  at  the  expense 
of  the  Government  except  where  the  Con¬ 
tractor  has  agreed  to  indemnify  the  Gov¬ 
ernment. 

(c)  This  clause  shall  be  included  In  all 
subcontracts. 

For  proper  action  to  be  taken  by  the  con¬ 
tracting  officer  with  respect  to  reports 
of  notices  or  claims  of  patent  infringe¬ 
ment  received  by  him  under  the  provi¬ 
sions  of  this  section,  see  §  9.105. 

§  9.107-3  Policy. 

•  *  «  »  * 

(d)  In  the  Category  n  and  Category 

III  situations,  w'hen  two  or  more  poten¬ 
tial  contractors  are  judged  to  have  pre¬ 
sented  propiosals  of  equivalent  merit, 
willingness  to  grant  the  Government 
principal  or  exclusive  rights  in  resulting 
inventions  will  be  an  additional  factor  in 
the  evaluation  of  the  proposals.  In  no 

event  will  contractors  be  asked  to  state 
their  willingness  to  grant  the  Govern¬ 
ment  principal  or  exclusive  patent  rights 
prior  to  a  determination  that  proposals 
of  equivalent  merit  have  been  presented. 

*  •  •  •  • 

§  9.107—4  Procedures. 

•  •  •  »  • 

(c)  •  *  • 

(1)  In  determining  whether  such 
work  falls  within  Category  n,  the  con¬ 
tracting  officer  shall  first  determine 

whether  the  work  is  in  a  field  of  technol¬ 
ogy  directly  related  to  an  area  in  w’hich 
the  contractor  has  an  “established  non¬ 
governmental  commercial  position.”  In 
making  this  determination,  the  con¬ 
tracting  officer  should  recognize  that  the 
ultimate  goal  of  the  policy  is  to  move 
inventions  into  the  stream  of  commerce 
through  domestic  sales  or  exports  or 
through  domestic  and  foreign  licensing 
programs.  Therefore,  to  be  considered 
as  having  an  established  nongovernmen¬ 
tal  commercial  position,  the  contractor 
should  ordinarily: 

(i)  Be  known  in  the  trade  as  a  manu¬ 
facturer  or  source  of  products  or  serv¬ 
ices  in  the  area  Involved; 


(ii)  Be  regularly  engaged  in  the  sale 
or  licensing,  whether  domestic  or  for¬ 
eign,  of  such  products  or  services  to  the 
general  public  (including  business  con¬ 
cerns)  ;  to  both  the  general  public  in¬ 
cluding  business  concerns  and  the  U.S. 
Government,  or  to  foreign  governments; 
and 

(iii)  Have  a  record  of  developing  non¬ 
governmental  commercial  markets  for 
inventions  in  the  area  involved.  A  non¬ 
governmental  commercial  ixisition  shall 
be  deemed  to  include  sales  of  military 
items  to  foreign  governments  or  multi¬ 
national  organizations  or  licensing  pro¬ 
grams  with  respect  thereto,  as  well  as  the 
export  of  nonmilitary  items  to  foreign 
governments  or  foreign  nationals  or  for¬ 
eign  licensing  programs  in  connection 
therewith. 

♦  *  *  *  ♦ 


PART  12— LABOR 

35.  Section  12.101-1  is  revised;  new 
paragraph  (d)  is  added  to  §  12.101-2; 
and  new  §§  12.101-3,  12.101-4,  12.101-5, 
and  12.101-6  are  added,  as  follows: 

§  12.101-1  General. 

(a)  Military  procurement  depends  on 
industry  and  labor  for  uninterrupted 
performance  of  contracts  to  meet  defense 
objectives.  Each  Military  Department 
must  establish  and  maintain  sound  work¬ 
ing  relationships  with  industry  and  labor 
to  assure  prompt  receipt  of  information 
involving  labor  relations  matters  which 
may  affect  adversely  military  procure¬ 
ment  and  to  assure  that  procurement 
actions  are  carried  on  without  delay  and 
at  reasonable  costs  to  the  Government. 

(b)  All  problems  arising  out  of  the 
labor  relations  of  contractors  and  all 
communications  with  labor  organiza¬ 
tions  or  Federal  agencies  relative  thereto 
shall  be  handled  in  accordance  with  the 
procedures  prescribed  in  this  part.  In¬ 
dustrial  security  matters  concerning 
contractor  employees  are  governed  by 
the  Armed  Forces  Industrial  Security 
Regulation  (AR  380-130,  OPNAV  In¬ 
structions  5540.8c,  AFR  205-4) . 

(c)  With  respect  to  labor  relations 
matters  in  general,  no  Department  shall 
take  any  independent  action  whose  re¬ 
sult  would  have  the  effect  of  establishing 
major  policy,  or  unless  approval  of  the 
Office  of  the  Assistant  Secretary  of  De¬ 
fense  (Manpower)  has  been  obtained. 
Each  Department  must  determine  for 
itself  what  actions  involve  major  policy. 
Recommendations  for  plant  seizure  or 
for  injunctive  action  against  labor  or 
management  w'ould  be  examples  of  ac¬ 
tions  establishing  major  policy. 

(d)  Heads  of  pr(x:uring  activities  or 
subordinate  commands  or  their  repre¬ 
sentatives  shall  obtain  authorization 
from  the  responsible  Departmental  head¬ 
quarters  office  prior  to  initiating  any 
contact  on  labor  relations  matters  with 
a  national  office  of  any  labor  organiza¬ 
tion,  Government  department,  agency  or 
other  govermental  organization  and 
shall  promptly  notify  such  headquarters 
office  of  each  contact  by  the  national 
office  of  any  of  these  organizations. 

(e)  Military  Departments  shall  re¬ 
main  impartial  in,  and  refrain  from  tak- 
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ing  a  position  on  the  merits  of,  any  labor 
dispute,  and  shall  refrain  from  the  con¬ 
ciliation,  mediation  or  arbitration  of  any 
such  dispute.  They  shall,  however,  act 
to  avoid  or  minimize  the  impact  of  labor 
disputes  on  important  procurement  by 
assuring,  to  the  extent  praticable,  that 
the  parties  to  the  dispute  utilize  all  avail¬ 
able  methods  for  resolving  the  dispute, 
including  the  services  of  the  National 
Labor  Relations  Board,  Federal  Media¬ 
tion  and  Conciliation  Service,  National 
Mediation  Board  and  other  appropriate 
Federal,  state,  local,  or  private  agencies. 

(f )  Each  Department  shall  take  other 
action  in  connection  with  labor  relations 
problems  which  is  consistent  with  its 
procurement  responsibilties,  as  for  ex¬ 
ample: 

(1)  Giving  notice  of  the  existence  of 
a  labor  dispute,  which  affects,  or  threat¬ 
ens  to  affect,  procurement  of  supplies  or 
services,  to  the  Government  agency 
which  has  responsibility  for  conciliation, 
mediation,  arbitration,  or  other  action 
wdth  respect  thereto; 

(2)  Advising  the  Government  agency 
responsible  for  action  with  respect  to 
labor  disputes,  or  the  parties  to  a  labor 
dispute,  of  factual  information  pertain¬ 
ing  to  procurement  of  the  supplies  or 
services  involved,  to  the  extent  consist¬ 
ent  with  security  regulations;  or 

(3)  Seeking  to  obtain  such  voluntary 
agreement  between  management  and  la¬ 
bor  as  will  permit,  notwithstanding  the 
general  continuance  of  the  dispute,  un¬ 
interrupted  procurement  of  military 
supplies  and  services,  provided  such 
activity  does  not  involve  the  Department 
in  the  merits  of  a  labor  difference  or 
dispute. 

§  12.101—2  Contract  pricing  and  admin¬ 
istration. 

***** 

(d)  The  normal  and  regular  functions 
of  inspection  at  the  plant  of  a  military 
supplier,  as  required  during  the  perform¬ 
ance  of  a  contract,  shall  be  continued 
without  regard  to  the  existence  at  such 
plant  of  a  labor  dispute,  strike,  or  picket 
line.  Inspection  should  not  be  performed 
if  there  is  reason  to  believe  that  the 
physical  safety  of  the  individual  inspec¬ 
tor  may  be  endangered  thereby.  It  is 
emphasized  that  inspection  personnel  in 
the  discharge  of  their  duties,  consistent 
with  the  policy  of  §  12.101-1  (e),  shall 
refrain  from  taking  or  expressing  a  posi¬ 
tion  upon  the  merits  of  any  dispute  be¬ 
tween  labor  and  private  management. 

§  12.101—3  Reporting  of  labor  disputes. 

(a)  The  responsible  military  com¬ 
mander  or  contracting  oflBcer  or  the  rep¬ 
resentative  of  either  shall  obtain  and 
transmit  information  relating  to  poten¬ 
tial  or  actual  labor  disputes  which  may 
interfere  with  performance  of  any  con¬ 
tract  within  his  cognizance. 

(b)  Whenever  it  is  determined  that 
such  an  interference  is  likely  to  occur, 
he  shall  notify  all  offices  listed  below  for 
the  affected  Department,  except  as  pro¬ 
vided  in  paragraph  (d)  of  this  secUcm: 

(1)  Reports  involving  Army  contracts. 
Reports  shall  be  submitted  to  the  head 
of  the  procuring  activity  concerned  with 
informaticm  copies  to  intermediate  pro¬ 


curement  offices.  Simultaneously,  copies 
of  each  report  shall  be  sent  directly  to 
the  Assistant  Secretary  of  the  Army  (In¬ 
stallations  and  Logistics),  Attn:  Labor 
Advisor,  and  to  ODCSLOG,  Attn:  Chief, 
Industrial  Division. 

(2)  Reports  involving  Navy  contracts. 
Reports  shall  be  submitted  simultane¬ 
ously  to  the  Chief  of  Naval  Material, 
Attn:  Labor  Relations  Advisor  (MAT 
020  ;  head  of  the  procuring  activity  con¬ 
cerned;  cognizant  contracting  officers; 
inspection  offices  concerned;  status  con¬ 
trol  activities;  and  the  Assistant  Chief 
for  Transportation  (Code  OH) ,  BuSandA 
(when  a  transportation  facility  is  af¬ 
fected)  . 

(3)  Reports  involving  Air  Force  con¬ 
tracts.  'ITie  responsible  military  com¬ 
mander,  the  contracting  officer,  or  the 
representative  of  either,  shall  submit 
reports  as  follows: 

(i)  Reports  relating  to  any  missile  or 
test  site  or  other  high-priority  Air  Force 
program  as  designated  by  Headquarters, 
USAP,  or  Headquarters  APSC  shall  be 
submitted  daily  by  electrical  transmis¬ 
sion  to  Headquarters  APSC  (SCKML), 
with  copies  to  BSD,  SSD,  and  WCMR, 
Air  Force  Unit  Post  Office,  Los  Angeles, 
Calif.,  90045;  Headquarters,  SAC,  Offutt 
Air  Force  Base,  Omaha,  Nebr.,  681L3; 
and  Headquarters,  USAF  (AFSPPDB), 
Washington,  D.C.,  20330. 

(ii)  Reports  of  disputes  not  directly 
affecting  missile  or  test  sites  or  other 
high-priority  programs  shall  be  submit¬ 
ted  when  the  dispute  arises  and  weekly 
thereafter  to  the  major  air  command 
responsible  for  the  program,  contract,  or 
activity  affected.  (Exception;  When 
strikes  affect  AFLC  programs,  contracts, 
or  activities,  a  copy  of  the  reix)rt  shall  be 
sent  directly  to  the  AFLC  buying  activ¬ 
ity.  No  copies  shall  be  sent  to  Head¬ 
quarters  AFLC  unless  specifically  re¬ 
quested.)  An  information  copy  of  initial 
and  weekly  reports  shall  be  sent  to  Head¬ 
quarters,  APSC  (SCKML) ,  Andrews  Air 
Force  Base,  Washington,  D.C.,  20331. 
Consolidated  weekly  reports  shall  be  sub¬ 
mitted  by  APSC  to  Headquarters  USAP 
(AFSPPDB) .  Initial  and  subsequent  re¬ 
ports  containing  all  the  information  im¬ 
mediately  available  shall  be  submitted 
promptly  after  a  work  stoppage  o<xurs. 

(4)  Reports  involving  Defense  Supply 
Agency  contracts.  Reports  shall  be  sub¬ 
mitted  to  the  head  of  the  procuring 
activity  concerned.  Only  those  disputes, 
stoppages,  or  threatened  stoppages 
which,  in  the  opinion  of  the  head  of  the 
procuring  activity,  are  of  sufficient  im¬ 
portance  to  warrant  attention  of  higher 
authority  shall  be  reported,  in  duplicate, 
to  the  labor  advisor.  Defense  -  Supply 
Agency,  as  prescribed  in  S  12.101-4. 

(c)  Labor  disputes  should  be  reported 
on  DD  Form  1507,  Work  Stoppage  Re¬ 
port.  An  initial  report  should  be  sub¬ 
mitted  when  a  dispute  occurs  and  not 
less  than  weekly  thereidter  for  the  dura¬ 
tion  of  the  dispute,  showing  only  new 
or  changed  Information.  Where  a  more 
rapid  means  of  transmission  is  required 
the  report  shall  follow  the  order  indi¬ 
cated  by  DD  Form  1507.  The  final  report 
shall  include  important  terms  of  agree¬ 
ment,  strike  settlement  date,  and  date 
of  resumption  of  work.  Where  the  work 


stoppage  involves  a  missile  or  test  site 
or  Army  Corps  of  Ekigineers  contract, 
the  approximate  munber  of  man-days 
lost  shall  be  reported. 

(d)  In  cases  where  the  responsible 
individual  originating  the  report  is  out¬ 
side  the  Military  Department  which 
placed  the  contract,  he  shall  give  notice 
to  the  procuring  office  (which  shall 
process  the  notice  in  accordance  with 
paragraph  (b)  of  this  section)  and  to 
the  appropriate  Departmental  head¬ 
quarters  labor  relations  office  (for  the 
Army,  the  Labor  Advisor,  OASA  (I&L) ; 
for  the  Navy,  Chief  of  Naval  Material, 
ATTN:  Labor  Relations  Advisor  (MAT 
020  ;  for  the  Air  Force,  Headquarters 
USAF,  AFSPPDB;  for  Defense  Supply 
Agency,  Labor  Advisor,  DSA). 

(e)  Reports  shall  be  made  to  the  Office 
of  the  Secretary  of  Defense: 

(1)  Individual  cases.  In  any  case 
where  a  Military  Department  determines 
that  a  labor  dispute  significantly  affects, 
or  threatens  to  affect,  an  important  pro¬ 
curement,  the  Department  concerned 
shall  notify  the  Director,  Industrial  Re¬ 
lations,  OASD  (Manpower)  by  furnish¬ 
ing  an  information  copy  of  DD  Form 
1507. 

(2)  Weekly  reports.  A  weekly  report 
shall  be  made  by  each  Military  Depart¬ 
ment  to  the  Director,  Industrial  Rela¬ 
tions,  OASD  (Manpower)  briefly  indi¬ 
cating  those  disputes  which  threaten  im¬ 
portant  military  programs  and  any 
actions  taken  in  connection  therewith. 
Negative  reports  are  not  required. 

§  12.101—4  Impact  of  labor  dispute);  on 
defense  programs. 

(a)  Elach  Military  Department  shall 
determine  the  degree  of  impact  of  po¬ 
tential  or  actual  labor  disputes  on  its 
own  programs  and  requirements,  con¬ 
sidering  among  others  the  following  fac¬ 
tors: 

(1)  Whether  the  dispute  involves  a 
product,  project,  or  service  which  must 
be  obtained  in  order  to  meet  schedules 
for  urgently  needed  military  programs 
or  requirements;  or 

(2)  Whether  alternative  sources  of 
supply  for  the  product,  project,  or  serv¬ 
ice  involved  are  reasonably  available  to 
fulfill  the  requirement  or  program  in 
time  to  maintain  essential  military 
schedules. 

(b)  Within  each  Military  Depart¬ 
ment,  the  procuring  activity  involved 
shall  obtain  and  develop  data  refiecting 
the  impact  of  a  dispute  on  requirements 
and  programs.  Upon  determining  the 
impact,  the  head  of  the  procuring  ac¬ 
tivity  shall  submit  through  appropriate 
channels  a  report  of  his  findings,  to¬ 
gether  with  recommendations,  to  the 
headquarters  labor  relations  office  orig¬ 
inally  notified  pursuant  to  §  12.101-3 
(b) .  Such  reports  shall  be  in  narrative 
form  and  shall  include  the  following 
information: 

(1)  Location  of  dispute  and  name  of 
contractor  or  subcontractor  involved; 

(2)  A  statement  indicating  the  degree 
of  impact,  relating  specific  items  or  con¬ 
struction  involved  to  the  programs  or 
requirements  affected; 

(3)  Identity  of  alternate  sources 
available  to  furnish  supply  or  service 
within  the  time  required; 
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(4)  A  description  of  any  action  taken 
to  reduce  Impact;  * 

(5)  Where  need  fmr  removal  of 
material  is  Indicated,  the  report  should 
include  the  following  Information: 

(i)  How  soon  the  material  can  be  ob¬ 
tained: 

(ii)  Description  of  items  to  be  moved 
(nature  of  items,  amount,  approximate 
weight  and  cubic  feet,  purchase  order 
number,  shop  order  number,  etc.) ; 

(iii)  Amoxmt  of  work  required  to  move 
items  (include  need  for  finishing  work, 
and  crating  and  shipping  preparations) ; 

(iv)  Mode  of  transportation  by  which 
items  are  to  be  moved  and  whether  by 
government  or  conunercial  bill  of  lad¬ 
ing;  and 

(v)  Destination  of  items. 

§  12.101—5  Movement  and  removal  of 
items  from  facilities  affected  by  work 
stoppage. 

(a)  It  is  the  policy  of  the  Department 
of  Defense  with  respect  to  the  movement 
of  items  from  facilities  affected  by  work 
stoppages  to  avoid  the  use  of  force  or  the 
appearance  of  force  and  to  prevent  the 
occurrence  of  incidents  which  will  detri¬ 
mentally  affect  relations  with  labor  and 
management. 

(b)  Materials  which  the  contractor  is 
unable  to  deliver  because  of  a  work  stop¬ 
page  at  the  plant,  and  the  delivery  of 
which  is  necessary  to  an  important  pro¬ 
gram,  may  be  obtained  in  accordance 
with  procedures  set  forth  below: 

(1)  Subject  to  §  12.101-l(d),  the  con¬ 
tracting  oflScer  or  his  representative  may 
work  out  an  arrangement  agreeable  to 
both  management  and  the  labor  repre¬ 
sentatives  involved  for  shipment  by 
normal  means  of  urgently  required 
material. 

(2)  If  an  arrangement  in  accord  with 
subparagraph  (1)  of  this  paragraph 
cannot  be  made,  the  contracting  officer 
or  his  representative,  after  obtaining 
approval  from  the  responsible  Depart¬ 
mental  headquarters  labor  relations 
office,  may  seek  the  concurrence  of 
parties  to  the  dispute  to  permit  move¬ 
ment  of  the  required  material  by  military 
vehicles  with  military  personnel  to  the 
extent  needed.  On  receipt  of  such  con¬ 
currence,  he  may  proceed  to  make  neces¬ 
sary  arrangements  to  move  the  material. 

(3)  If  satisfactory  arrangements  un¬ 

der  subparagraphs  (1)  or  (2)  of  this 
paragraph  cannot  be  made,  the  matter 
shall  be  referred  to  the  responsible  De¬ 
partmental  hesidquarters  labor  relations 
office  with  the  information  required  by 
§  12.101-4(b).  If  that  office  is  unsuc¬ 
cessful  in  obtaining  the  voluntary  con-  ' 
currences  of  the  parties  for  movement 
of  the  material  involved  and  further  ac¬ 
tion  to  obtain  the  material  is  deemed 
necessary,  the  matter  shall  be  referred 
to  the  Director,  Industrial  Relations, 
OASD  (Manpower) ,  * 

(4)  If  after  consultation  between 
OASD  (Manpower)  and  the  Military  De¬ 
partment  concerned,  it  appears  that  the 
items  involved  are  critically  needed  and 
cannot  be  moved  with  the  consent  of  the 
parties,  the  case  shall  be  returned  to  the 
Secretary  of  the  Military  Department, 
who  may  order  removal  of  the  material. 

(c)  Where  two  or  more  Military  De¬ 
partments  are  or  may  become  involved 


in  the  movement  or  removal  of  the  ma¬ 
terial,  the  departments  concerned,  where 
practicable,  shall  designate  a  single  de¬ 
partment  to  make  arrangements  in  ac¬ 
cord  with  paragraph  (b)  of  this  section. 

§  12.101—6  Procurement  of  stevedoring 
services  during  labor  disputes. 

Where  stevedoring  services  are  fur¬ 
nished  by  a  contractor  to  a  Military  De¬ 
partment,  and  the  performance  under 
the  contract,  although  urgently  required, 
is  delayed  through  a  labor  dispute,  the 
following  procedures  shall  be  utilized  in 
the  order  of  priority  listed.  Each  suc¬ 
cessive  procedure  shall  be  used  only  when 
the  preceding  steps  are  inadequate. 

(a)  An  attempt  shall  be  made  to  have 
management  and  labor  voluntarily  agree 
to  exempt  military  supplies  from  the  la¬ 
bor  dispute  by  continuing  the  movement 
of  such  material. 

(b)  Vessels  shall  be  diverted  to  alter¬ 
nate  ports  able  to  provide  necessary  ste¬ 
vedoring  services. 

(c)  Consideration  shall  be  given  to 
contracting  with  reliable  alternative 
sources  of  supply  within  the  stevedoring 
industry. 

(d)  Civil  Service  stevedores  shall  be 
utilized  to  perform  the  work  theretofore 
performed  by  contract  stevedores. 

(e)  Military  personnel  shall  be  utilized 
to  handle  the  cargo  which  was  being  han¬ 
dled  by  contract  stevedores  prior  to  the 
labor  dispute. 

(f )  Where  the  exigencies  of  a  situation 
require  deviation  from  the  procedures 
outlined  above.  Departmental  labor  re¬ 
lations  headquarters  offices  set  forth  in 
§  12.101-3(d)  shall  be  notified  promptly. 
Such  offices  shall  report  the  action  taken 
to  the  Director,  Industrial  Relations, 
OASD  (Manpower) . 

36.  The  introductory  text  of  §  12.102- 
4(a)  is  revised;  §§  12.102-6  and  12.103 
are  revised;  new  §§  12.103-1  and  12.103-2 
are  added;  §  12.104  is  revised;  and  new 
§  12.106  is  added,  as  follows: 

§  12.102—4  Approvals. 

(a)  Overtime  premiums  at  Govern¬ 
ment  expense  may  be  approved  under  the 
clause  set  forth  in  §  12.102-3  by  an  official 
designated  as  provided  in  paragraph  (b) 
of  this  section  when  he  determines  in 
writing  that  such  approval : 

*  •  *  •  • 

§  12.102—6  Construction  contracts. 

See  5  18.111  of  this  chapter  regarding 
expediting  actions  involving  additional 
costs. 

§  12.103  Federal  and  State  labor  re¬ 
quirements. 

§  12.103-1  General. 

The  Department  of  Defense  shall  co¬ 
operate  and  encourage  contractors  to 
cooperate,  to  the  fullest  extent  practi¬ 
cable,  with  Federal  and  State  agencies  re¬ 
sponsible  for  enforcing  labor  require¬ 
ments  with  respect  to  such  matters  as 
safety,  health  and  sanitation,  maximum 
hours  and  minimum  wages,  equal  pay  for 
women,  and  child  and  convict  labor. 

§  12.103—2  Applications  for  relaxation 
of  requirements. 

(a)  Military  Departments  shall  not 
initiate  applications  of  any  kind  for  sus¬ 


pension  or  relaxation  of  labor  require¬ 
ments.  They  may,  however,  support 
such  applications  by  contractors  or  sup¬ 
pliers  when  all  of  the  following  circum¬ 
stances  and  conditions  have  been  met: 

(1)  The  interested  contractor  or  sup¬ 
plier  has  filed  his  application  for  relaxa¬ 
tion  of  the  laws,  orders  or  regulations 
involved  with  the  appropriate  Grovern- 
mental  official  charged  with  the  enforce¬ 
ment  of  such  labor  requirements  appli¬ 
cable  to  the  contract  involved; 

(2)  The  required  products  or  services 
are  in  short  supply  and  unless  the  appli¬ 
cation  is  granted,  production  schedules 
for  critically  needed  military  material 
cannot  be  met; 

(3)  There  is  no  alternative  source  of 
supply  reasonably  available  to  furnish 
the  products  or  services  within  the  pe¬ 
riod  of  time  delivery  is  required; 

(4)  There  is  no  practicable  possibility 
of  taking  remedial  action  (such  as  re¬ 
cruiting,  training,  and  more  effective 
utilization  of  manpower)  as  an  alterna¬ 
tive  to  relaxation  of  applicable  Govern¬ 
mental  labor  requirements; 

(5)  The  apparent  supply  of  labor,  and 
in  particular  of  critical  skills,  is  limited, 
and  it  is  not  practicable  to  set  up  new 
production  lines  or  to  use  additional 
facilities  as  an  alternative  to  the  relief 
requested;  and 

(6)  The  granting  of  the  application 
will  not  result  in  an  excessive  increase 
in  hours  or  work,  an  unreasonable  cur¬ 
tailment  of  rest  and  lunch  periods,  an 
undesirable  impairment  of  working  con¬ 
ditions,  or  otherwise  adversely  affect  the 
productivity  of  the  facility  involved. 

(b)  Requests  for  authority  to  support 
an  application  on  behalf  of  a  contractor 
or  supplier  shall  be  submitted  to  the 
Labor  Advisor,  OASA  (I&L)  for  the 
Army;  Chief  of  Naval  Material  for  the 
Navy;  HQUSAP  (APSPPDB)  for  the  Air 
Force;  and  Directorate,  Procurement 
and  Production  DSAH-P,  for  the  De¬ 
fense  Supply  Agency.  Such  requests 
shall  contain  the  following  information: 

(1)  The  facilities  and  services  involved 
and  affected; 

(2)  Provision(s)  of  law  which  require 
relaxation; 

(3)  Criticality  or  relative  scarcity  of 
the  material; 

(4)  Circumstances  necessitating  the 
relaxation  (for  example,  a  shortage  in 
the  local  supply  of  skilled  labor) ; 

(5)  Remedial  action  being  taken  by 
the  manufacturer  (e.g.,  training,  recruit¬ 
ing,  more  effective  utilization  of  man- 
PK>wer) : 

(6)  The  most  limited  relaxation  of  the 
requirement  necessary  for  completion  of 
the  specific  work;  and 

(7)  The  approximate  period  of  time 
required  for  completion  of  the  work. 

(c)  Consistent  with  the  limitations  of 
security  and  the  foregoing  requirements, 
contract  information  may  be  furnished 
to  the  appropriate  governmental  official, 
upon  his  request,  in  connection  with  an 
application  of  a  contractor  or  supplier 
for  relaxation  of  a  labor  requirement 
as  to  the  execution  of  a  contract  in  pur¬ 
suance  of  a  military  prociu'ement 
program. 
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RULES  AND  REGULATIONS 


§  12.104  Meeting  manpower  require¬ 
ments. 

The  Department  of  Defense  shall  co¬ 
operate  with  and  encourage  contractors 
to  utilize  to  the  fullest  extent  practicable 
the  United  States  Employment  Service 
(USES)  and  its  affiliated  Local  State 
Employment  Service  Offices  in  meeting 
contractor’s  manpower  (labor  supply) 
requirements  to  staff  new  or  expanding 
plant  facilities,  including  the  recruit¬ 
ment  of  workers  in  all  occupations  and 
skills  both  from  local  labor  market  areas 
and  through  the  Federal-State  man¬ 
power  clearance  system.  Local  State 
Employment  Offices  are  operated 
throughout  the  United  States,  Puerto 
Rico,  Guam,  and  the  Virgin  Islands.  In 
addition  to  providing  recruitment  as¬ 
sistance  to  contractors  who  need  and 
desire  it,  cooperation  with  the  Local 
State  Emploimient  Service  Offices  will 
further  the  national  program  of  main¬ 
taining  continuous  assessment  of  man¬ 
power  requirements  and  resources  on  a 
national  and  local  basis. 

§  12.106  Supply,  services,  or  mainte¬ 
nance  contracts  involving  construc¬ 
tion  work. 

When  any  construction  work  is  in¬ 
volved  in  a  contract  for  supplies,  services, 
or  maintenance  work,  the  contracting 
officer  should  consider  the  requirements 
of  §  12.402-2. 

37.  Sections  12.300  and  12.301  are  re¬ 
vised;  in  §  12.302,  the  introductory  text 
and  paragraph  (f)  are  revised;  §  12.303-1 
is  revised;  and  new  §  12.304  is  added,  as 
follows: 

§  12.300  Scope  of  subpart. 

This  subpart  deals  with  the  require¬ 
ments  of  the  Contract  Work  Hours 
Standards  Act  (40  U.S.C.  327-330)  ap¬ 
plicable  to  contracts  other  than  con¬ 
struction  contracts  as  defined  and  cov¬ 
ered  in  Subpart  D  of  this  part. 

§  12.301  Statutory  requirement. 

In  accordance  wdth  the  requirement  of 
the  Contract  Work  Hours  Standards  Act 
(40  UH.  Code  327-330),  certain  <x>n- 
tracts  entered  into  by  any  Department 
shall  contain  a  clause  to  the  effect  that 
no  laborer  or  mechanic  doing  any  part  of 
the  work  contemplated  by  the  contract 
shall  be  required  or  permitted  to  work 
more  than  eight  hours  in  any  one  calen¬ 
dar  day  or  40  hours  in  any  work  week 
unless  such  laborer  or  mechanic  is  com¬ 
pensated  for  all  hours  worked  in  excess 
of  eight  hours  in  any  one  calendar  day 
or  40  hours  in  any  work  week  at  not  less 
than  one  and  one-half  times  the  basic 
rate  of  pay. 

§  12.302  Applicability. 

The  requirement  set  forth  in  §  12.301 
applies,  except  as  stated  below,  to  all 
contracts  which  may  require  or  involve 
the  emploirment  of  laborers  or  mechardcs, 
including  guards  and  watchmen,  either 
by  a  contractor  or  by  any  subcontractor. 
The  requirement  does  not  apply  to  the 
following  kinds  of  contracts: 

•  •  •  *  * 

(f)  Contracts  of  $2,500  or  less  in  ag¬ 
gregate  amount.  In  arriving  at  the  ag¬ 
gregate  amount  involved,  there  must  be 


included  all  property  and  services  which 
would  normally  be  grouped  together  In 
a  single  transaction. 

§  12.303—1  Clause  for  general  use. 

Except  for  those  kinds  of  (X)ntracts 
referred  to  in  §  12.303-2  the  contract 
clause  required  by  this  subpart  shall  be 
as  follows: 

Contract  Work  Hours  Standards  Act — Over¬ 
time  Compensation  (June  1964) 

This  contract,  to  the  extent  that  it  Is  of 
a  character  specified  in  the  Contract  Work 
Hours  Standards  Act  (40  U.S.C.  327-330),  is 
subject  to  the  following  provisions  and  to  all 
other  aptplicable  provisions  and  exceptions 
of  such  Act  and  the  regulations  of  the  Sec¬ 
retary  of  Labor  thereunder. 

(a)  Overtime  requirements.  No  contrac¬ 
tor  or  subcontractor  contracting  for  any  part 
of  the  contract  work  which  may  require  or 
involve  the  employment  of  laborers  or  me¬ 
chanics  shall  require  or  permit  any  laborer 
or  mechanic  in  any  workweek  in  which  he 
is  employed  on  such  work  to  work  in  excess 
of  eight  hours  in  any  calendar  day  or  in  ex¬ 
cess  of  forty  hours  in  such  workweek  or  work 
subject  to  the  provisions  of  the  Contract 
Work  Hours  Standards  Act  unless  such  la¬ 
borer  or  mechanic  receives  compensation  at 
a  rate  not  less  than  one  and  one-half  times 
his  basic  rate  of  pay  for  all  such  hours 
worked  in  excess  of  eight  hours  in  any  calen¬ 
dar  day  or  in  excess  of  forty  hours  in  such 
workweek,  whichever  is  the  greater  number 
of  overtime  hours. 

(b)  Violation;  liability  for  unpaid  wages; 
liquidated  damages.  In  the  event  of  any  vio¬ 
lation  of  the  provisions  of  paragraph  (a) ,  the 
Contractor  and  any  subcontractor  responsible 
therefor  shall  be  liable  to  any  affected  em¬ 
ployee  for  his  unpaid  wages.  In  addition, 
such  Contractor  and  subcontractor  shall  be 
liable  to  the  United  States  for  liquidated 
damages.  Such  liquidated  damages  shall  be 
computed  writh  respect  to  each  individual 
laborer  or  mechanic  employed  in  violation  of 
the  provisions  of  paragraph  (a)  in  the  sum 
of  $10  for  each  calendar  day  on  which  such 
employee  was  required  or  permitted  to  be 
employed  on  such  work  in  excess  of  eight 
hours  or  in  excess  of  his  standard  workweek 
of  forty  hours  without  payment  of  the  over¬ 
time  wages  required  by  paragraph  (a) . 

(c)  Withholding  for  unpaid  wages  and  liq¬ 
uidated  damages.  The  Contracting  Officer 
may  wdthhold  from  the  Government  Prime 
Contractor,  from  any  moneys  payable  on 
account  of  work  performed  by  the  Contrac¬ 
tor  or  subcontractor,  such  sums  as  may  ad¬ 
ministratively  be  determined  to  be  necessary 
to  satisfy  any  liabilities  of  such  Contractor 
or  subcontractor  for  unpaid  wages  and  liq¬ 
uidated  damages  as  provided  in  the  provi¬ 
sions  of  paragraph  (b). 

(d)  Subcontracts.  The  Contractor  shall 
insert  paragraphs  (a)  through  (d)  of  this 
clause  in  all  subcontracts,  and  shall  require 
their  inclusion  in  all  subcontracts  of  any 
tier. 

(e)  Records.  The  Contractor  shall  main¬ 
tain  payroll  records  containing  the  informa¬ 
tion  specified  in  29  CFR  616.2(a).  Such 
records  shall  be  preserved  for  three  years 
from  the  completion  of  the  contract. 

§  12.304  Administration  and  enforce¬ 
ment. 

In  investigating  allegations  of  viola¬ 
tions  of  the  Contract;  Work  Hours  Stand¬ 
ards  Act  on  other  than  construction  con¬ 
tracts.  the  same  procedures  shall  be  fol¬ 
lowed  and  the  same  reports  made  as  set 
forth  in  §  12.404-7  and  12.404-8. 

38.  Sei^ions  12.401  (c),  (d),  and  (e) 
and  12.403-1  are  revised;  S  12.403-2  is 
revoked;  and  §S  12.403-3,  12.403-4, 


12.403-5,  12.404-1  and  12.404-2 (b)  are 
revised,  as  follows: 

§  12.401  Statutes,  regulations,  and  de- 

terminations. 

«  *  *  *  * 

(c)  Contract  Work  Hours  Standards 
Act.  See  §  12.301. 

(d)  Department  of  Labor  Regulations. 
Pursuant  to  the  foregoing  statutes  and 
Reorganization  Plan  No.  14  of  1950,  the 
Secretary  of  Labor  has  issued  Regula¬ 
tions  Part  3,  Title  29,  Subtitle  A,  Code  of 
Federal  Regulations  and  Regulations 
Part  5,  Title  29,  Subtitle  A,  Code  of  Fed¬ 
eral  Regulations,  providing  for  the 
administration  and  enforcement  of  these 
statutes  in  construction  contracts.  Each 
Department  shall  comply  with  the  reg¬ 
ulations,  rulings,  interpretations  and  de¬ 
cisions  of  the  Department  of  Labor  issued 
pursuant  to  the  above  provisions  unless 
other  action  is  specifically  authorized  in 
advance  by  OASD  (Manpower) .  In  any 
case  where  resolution  of  a  question  by 
higher  authority  is  deemed  appropriate, 
such  question  shall  be  submitted,  in  the 
case  of  the  Army,  to  the  Labor  Advisor, 
Office  of  the  Assistant  Secretary  of  the 
Army  (Installations  and  Logistics) ;  in 
the  case  of  the  Navy,  to  the  Office  of 
Naval  Material,  Attn:  MAT  02C;  in  the 
case  of  the  Air  Force,  to  the  Deputy  Chief 
of  Staff.  Systems  and  Logistics,  Attn: 
AFSPM;  and,  in  the  case  of  the  Defense 
Supply  Agency,  to  the  Executive  Director 
for  Procurement  and  Production,  Attn: 
DSAH-PL. 

(e)  Standard  compensation  at  Cape 
Kennedy.  Patrick  Air  Force  Base,  and 
Merritt  Island  Launch  Area.  The  Proj¬ 
ect  Stabilization  Agreement  for  Cape 
Kennedy,  Patrick  Air  Force  Base,  and 
Merritt  Island  Launch  Area  is  an  agree¬ 
ment  between  contractors  and  labor 
imions  designed  to  further  the  orderly 
and  uninterrupted  prosecution  of  con¬ 
struction  work  at  Cape  Kennedy,  Pat¬ 
rick  Air  Force  Base,  and  Merritt  Island 
Launch  Area.  The  agreement  applies  to 
work  subject  to  the  Davis-Bacon  Act  that 
is  performed  at  Cape  Kennedy,  Patrick 
Air  Force  Base,  Merritt  Island  Launch 
Area,  or,  in  some  circiunstances,  else¬ 
where  in  Brevard  County,  Fla.  The 
Deputy  Secretary  of  Defense  determined 
on  September  21, 1962,  pursuant  to  Public 
jLaw  85-804,  that  it  is  necessary  in  order 
to  facilitate  the  national  defense  to  in- 
, elude  a  clause  in  all  contracts  and  modifi¬ 
cations  thereto,  for  the  performance  of 
construction  work  at  the  Cape  Kennedy— 
Patrick  Air  Force  Base  complex,  requir¬ 
ing  all  contractors  and  subcontractors 
performing  such  work  to  abide  by  the 
money  provisions  of  the  Project  Stabili¬ 
zation  Agreement  (see  §  12.403-5) . 

§  12.403—1  Clauses  for  general  use. 

Except  as  provided  in  §  12.403-4  every 
construction  contract  in  excess  of  $2,000 
for  work  within  the  United  States  shall 
include  the  following  clauses: 

(1)  Davis-Bacon  Act  (40  U.S.C.  276a- 
276ar-7) . 

Davis-Bacon  Act  (40  U.S.C.  276a-a(7) ) 
(JUNE  1964) 

(a)  All  mechanics  and  laborers  employed 
or  working  directly  upon  the  site  of  the 
work  shall  be  paid  unconditionally  and 
not  less  often  than  once  a  week,  and 
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without  subsequent  deduction  or  rebate 
00  any  account  (except  such  payroll  de¬ 
ductions  as  are  permitted  by  the  Ctope- 
land  Eegulatlons  (29  CPR  Part  3)),  the 
full  amounts  due  at  the  time  of  payment 
computed  at  wage  rates  not  less  than  those 
contained  In  the  wage  determination  deci¬ 
sion  of  the  Secretary  of  Labor  which  Is  at¬ 
tached  hereto  and  made  a  part  hereof,  re¬ 
gardless  of  any  contractual  relationship 
which  may  be  alleged  to  exist  between  the 
Contractor  ot  subcontractor  and  such  la- 
bm^rs  and  mechanics.  A  copy  of  such  wage 
determination  decision  shall  be  kept  posted 
by  the  Contractor  at  the  site  of  the  work  In 
a  prominent  place  where  it  can  be  easily 
seen  by  the  workers. 

(b)  The  Contracting  Officer  shall  require 
that  any  class  of  laborers  mechanics  which 
is  not  listed  in  the  wage  determination  deci¬ 
sion  and  which  Is  to  be  employed  imder  the 
contract  shall  be  classified  or  reclassified 
conformably  to  the  wage  determination  de¬ 
cision,  and  shall  report  the  action  taken  to 
the  Secretary  of  Labor.  If  the  interested 
parties  cannot  agree  on  the  proper  classifica¬ 
tion  or  reclassification  of  a  particular  class 
of  laborers  or  mechanics  to  be  used,  the  Con¬ 
tracting  Officer  shall  submit  the  question, 
together  with  his  recommendation,  to  the 
Secretary  of  Labor  for  final  determination. 

(c)  In  the  event  It  is  found  by  the  Con¬ 
tracting  Officer  that  any  laborer  or  mechanic 
employed  by  the  Contractor  or  any  subcon¬ 
tractor  directly  on  the  site  of  the  work  cov¬ 
ered  by  this  contract  has  been  or  is  being 
paid  at  a  rate  of  wages  less  than  the  rate  of 
wages  required  by  paragraph  (a)  of  this 
clause,  the  Contracting  Officr  may  (1)  by 
written  notice  to  the  Government  Prime 
Contractor  terminate  his  right  to  proceed 
with  the  work,  or  such  part  of  the  work  as  to 
which  there  has  been  a  failure  to  pay  said 
required  wages,  and  (2)  prosecute  the  work 
to  completion  by  contract  or  otherwise, 
whereupon  such  Contractor  and  his  sureties 
shall  be  liable  to  the  Government  for  any  ex¬ 
cess  costs  occasioned  the  Government 
thereby. 

(d)  Paragraphs  (a),  (b),  and  (c)  of  the 
clause  shall  apply  to  this  contract  to  the 
extent  that  it  Is  (1)  a  prime  contract  with 
the  Goverrunent  subject  to  the  Davls-Bacon 
Act  or  (2)  a  subcontract  also  subject  to  the. 
Davls-Bacon  Act  under  such  prime  contract. 

(2)  Contract  Work  Hours  Standards 
Act — Overtime  Compensation  (.40  V.S.C. 
327-330). 

CoNTEACT  Work  Hours  Standards  Act — 

Overtime  Compensation  (40  U.S.C.  327- 

330)  (June  1964) 

(a)  The  Contractor  shall  not  require  or 
permit  any  laborer  or  mechanic  In  any  work¬ 
week  In  which  he  Is  employed  on  any  work 
under  this  contract  to  work  In  excess  of  eight 
hours  In  any  calendar  day  or  In  excess  of 
forty  hours  In  such  workweek  on  work  sub¬ 
ject  to  the  provisions  of  the  Contract  Work 
Hours  Standards  Act  unless  such  laborer  or 
mechanic  receives  compensation  at  a  rate 
not  less  than  one  and  one-half  times  his 
basic  rate  of  pay  for  all  such  hours  worked 
In  excess  of  eight  hours  In  any  calendar  day 
or  In  excess  of  forty  hours  In  such  workweek, 
whichever  Is  the  greater  number  of  overtime 
hours. 

(b)  In  the  event  of  any  violation  of  the 
provisions  of  paragraph  (a),  1#ie  Contractor 
shall  be  liable  to  any  affected  employee  for 
any  amounts  due,  and  to  the  United  States 
for  liquidated  damages.  Such  liquidated 
damages  shall  be  computed  with  respect  to 
each  Individual  laborer  or  mechanic  em¬ 
ployed  In  violation  of  the  provisions  of  para¬ 
graph  (a)  In  the  sum  of  $10  for  each  calen¬ 
dar  day  on  which  such  employee  was  re¬ 
quired  or  permitted  to  be  employed  on  such 
work  In  excess  of  eight  hours  or  In  excess  of 
the  standard  workweek  of  forty  nours  with¬ 


out  payment  of  the  overtime  wages  required 
by  paragraph  (a). 

(3)  Apprentices. 

Apprentices  (June  1964) 

(a)  Apprentices  will  be  permitted  to  work 
as  such  only  when  they  are  registered.  Indi¬ 
vidually,  under  a  bona  fide  apprenticeship 
program  registered  with  a  State  apprentice¬ 
ship  agency  which  is  recognized  by  the  Bu¬ 
reau  of  Apprenticeship  and  Training,  United 
States  Department  of  Labor;  or.  If  no  such 
recognized  agency  exists  In  a  State,  under  a 
program  registered  with  the  aforesaid  Bu¬ 
reau  of  Apprenticeship  and  Training.  The 
allowable  ratio  of  apprentices  to  journeymen 
in  any  craft  classification  shall  not  be  greater 
than  the  ratio  permitted  to  the  Contractor 
as  to  his  entire  work  force  under  the  regis¬ 
tered  program.  Any  employee  listed  on  a 
payroll  at  an  apprentice  wage  rate,  who  is 
not  registered  as  above,  shall  be  paid  the 
wage  rate  determined  by  the  Secretary  of 
Labor  for  the  classification  of  work  he  actu¬ 
ally  performed. 

(b)  The  Contractor  shall  furnish  written 
evidence  of  the  registration  of  his  program 
and  apprentices  as  well  as  of  the  appropriate 
ratio  and  wage  rates,  prior  to  using  any  ap¬ 
prentices  in  the  contract  work. 

(4)  Payrolls  and  payroll  records. 
Payrolls  and  Payroll  Records  (June  1964) 

(a)  The  Contractor  shall  maintain  pay¬ 
rolls  and  basic  payroll  records  during  the 
course  of  the  work  and  shall  preserve  them 
for  a  period  of  three  yefirs  thereafter  for  all 
laborers  and  mechanics  working  at  the  site 
of  the  work.  Such  records  shall  contain  the 
name  and  address  of  each  such  employee,  his 
correct  classification,  rate  of  pay,  dally  and 
weekly  number  of  hours  worked,  deductions 
made  and  actual  wages  paid. 

(b)  The  Contractor  shall  submit  weekly  a 
copy  of  all  payrolls  to  the  Contracting  Offi¬ 
cer.  The  Government  Prime  Contractor 
shall  be  responsible  for  the  submission  of 
copies  of  payrolls  of  all  subcontractors.  The 
copy  shall  be  accompanied  by  a  statement 
signed  by  the  Contractor  indicating  that 
.the  payrolls  are  correct  and  complete,  that 
the  wage  rates  contained  therein  are  not 
less  than  those  determined  by  the  Secretary 
of  Labor,  and  that  the  classifications  set 
forth  for  each  laborer  or  mechanic  conform 
with  the  work  he  performed.  Submission  of 
the  “Weekly  Statement  of  Compliance”  re¬ 
quired  under  this  contract  and  the  Cope¬ 
land  Regulations  of  the  Secretary  of  Labor 
(29  CFR,  Part  3)  shall  satisfy  the  require¬ 
ment  for  submission  of  the  above  statement. 

(c)  The  Cobtractor  shall  make  bis  em¬ 
ployment  records  available  for  inspection  by 
authorized  representatives  of  the  Contract¬ 
ing  Officer  and,  the  Department  of  Labor,  and 
shall  permit  such  representatives  to  inter¬ 
view  employees  during  working  hours  on  the 
job. 

(5)  Compliance  with  Copeland  Regu¬ 
lations. 

Compliance  With  Copeland  Regulations 
(June  1964) 

The  Contractor  shall  comply  with  the 
Copeland  Regulations  of  the  Secretary  of 
Labor  (29  CFR,  Part  3)  which  are  incorpo¬ 
rated  herein  by  reference. 

(6)  Withholding  of  funds. 

Withholding  op  Funds  (June  1964) 

(a)  The  Contracting  Officer  may  vfith- 
hold  or  cause  to  be  withheld  from  the  Gov¬ 
ernment  Prime  Contractor  so  much  of  the 
accrued  payments  or  advances  as  may  be 
considered  necessary  (1)  to  pay  laborers  and 
mechanics  employed  by  the  Contractor  or 
any  subcontractor  on  the  work  the  full 


amount  of  wages  required  by  the  contract, 
and  (2)  to  satisfy  any  liability  of  any  Con¬ 
tractor  for  liquidated  damages  under  clause 
2,  paragraph  (b),  hereof. 

(b)  If  any  Contractor  falls  to  pay  any 
laborer  or  mechanic  employed  or  working 
on  the  site  of  the  work,  all  or  part  of  the 
wages  required  by  the  contract,  the  Con¬ 
tracting  Officer  may,  after  written  notice  to 
the  Government  Prime  Contractor,  take  such 
action  as  may  be  necessary  to  cause  suspen¬ 
sion  of  any  further  payments  or  advances 
until  such  violations  have  ceased. 

(7)  Subcontracts. 

Subcontracts  (June  1964) 

The  Contractor  agrees  to  insert  the  clauses 
hereof  entitled  “Davls-Bacon  Act”,  “Con¬ 
tract  Work  Hours  Standards  Act — Overtime 
Compensation”.  “Apprentices”,  “Payrolls 
and  Payroll  Records”,  “Compliance  with 
Copeland  Regulations”,  “Withholding  of 
Funds”,  “Subcontracts”  and  “Contract 
Termination — Debarment”  in  all  subcon¬ 
tracts.  The  term  “Contractor”  as  used  in 
such  clauses  in  any  subcontract  shall  be 
deemed  to  refer  to  the  subcontractor  ex¬ 
cept  in  the  phrase  “Government  Prime  Con¬ 
tractor”. 

When  Standard  Form  13-A  is  used,  the 
“Subcontracts”  clause  therein  shall  be 
used  in  lieu  of  the  above  clause. 

(8)  Contract  termination — debar¬ 
ment. 

Contract  Termination — ^Debarment 
(June  1964) 

A  breach  ’  of  the  clauses  hereof  entitled 
“Davls-Bacon  Act”,  “Contract  Work  Hours 
Standards  Act — Overtime  Compensation”, 
“Apinentices”,  “Pajrrolls  and  PayroU  Rec¬ 
ords”,  “Compliance  with  Copeland  Regula¬ 
tions”,  “Withholding  of  Funds”  and  “SubT 
contracts”  may  be  grounds  for  termination 
of  the  contract,  and  for  debarment  as  pro¬ 
vided  in  29  FCR  5.6. 

When  Standard  Form  19-A,  is  used  the 
“Contract  Termination — Debarment” 
clause  therein  shall  be  used  in  lieu  of 
the  above  clause. 

§  12.403—2  Contracts  for  $2,000  or  less. 
[Revoked] 

§  12.403—3  Overseas  contracts. 

Every  construction  contract  for  work 
outside  the  United  States  but  within  any 
area  within  United  States  jurisdiction  as 
stated  in  §  12.302  shall  include  (a)  the 
clause  entitled  “Contract  Work  Hours 
Standards  Act — Overtime  Compensa¬ 
tion”  set  forth  in  §  12.403-1(2),  (b)  the 
“Subcontracts”  clause  set  forth  in 
§  12.403-1(7)  except  that  the  first  sen¬ 
tence  thereof  shall  be  modified  to  refer 
only  to  the  clauses  entitled  “Contract 
Work  Hours  Standards  Act — Overtime 
Compensation,”  “Subcontracts”  and 
“Contract  Termination — ^Debarment,” 
and  (c)  the  clause  entitled  “Contract 
Termination — ^Debarment”  set  forth  in 
§  12.403-1(8). 

§  12.403—4  Contracts  with  a  State  or 
political  subdivision. 

In  the  case  of  construction  contracts 
in  excess  of  $2,000  with  a  State  or  polit¬ 
ical  subdivision  thereof,  the  contract 
clauses  required  by  S  12.403-1  shall  be  in¬ 
serted  therein  and  each  clause  shall  be 
prefaced  by  the  following  provision: 

The  Contractor  agrees  to  Insert  the  fol¬ 
lowing  in  all  subcontracts  hereunder  with 
private  persons  or  firms. 
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§  12.403—5  Contracts  for  work  at  Cape 
Kennedy,  Patrick  Air  Force  Base,  and 
Merritt  Island  Launch  Area. 

The  following  clause  shall  be  included 
in  every  construction  contract  (subject 
to  the  Davis-Bacon  Act)  for  work  to 
be  performed  at  Cape  Kennedy,  Pat¬ 
rick  Air  Force  Base.  Merritt  Island 
Launch  Area,  or  in  Brevard  County,  Fla., 
when  such  work  is  “directly  upon  the 
site  of  the  work”  at  Cape  Kennedy.  Pat¬ 
rick  Air  Force  Base,  or  Merritt  Island 
Launch  Area  within  the  meaning  of  the 
Davis-Bacon  Act. 

Employee  Compensation — Cape  Kennedy, 
Patrick  Air  Force  Base  and  Merritt  Is¬ 
land  Launch  Area  (January  1965) 

(a)  The  Contractor  shaU  pay  to  laborers 
and  mechanics  wages  and  other  compensa¬ 
tion.  Including  but  not  limited  to  fringe 
benefits,  overtime  premiums,  shift  premiums, 
holiday  pay,  and  travel  pay,  at  the  rates  and 
in  the  amounts  set  forth  in  the  attached 
Table  of  Employee  Compensation  and  any 
amendments  thereto.  The  Table,  based  upon 
the  Project  Stabilization  Agreement  for  Cape 
Kennedy,  Patrick  Air  Force  Base  and  Mer¬ 
ritt  Island  Launch  Area,  dated  February  20, 
1962.  as  amended  August  1,  1962  including 
Schedule  A  thereof,  may  be  revised  to  refiect 
amendments  to  that  agreement  which  the 
Secretary  or  his  authorized  representative 
determines  to  be  reasonable.  The  obliga¬ 
tion  of  the  Contractor  to  pay  fringe  benefits 
shall  be  discharged  by  making  payments  to 
a  fund  or  funds  established  for  the  purpose 
of  providing  one  or  more  fringe  benefits;  or 
by  paying  their  monetary  equivalent  di¬ 
rectly  to  the  laborers  and  mechanics  to 
whom  such  benefits  are  applicable;  or  by  a 
combination  of  the  foregoing. 

(b)  Amounts  for  wages,  and  other  com¬ 
pensation  of  the  kinds  described  in  para¬ 
graph  (a)  above,  which  are  in  excess  of  the 
rates  and  amounts  required  by  this  con¬ 
tract  wlU  not  be  recognized  in  any  con¬ 
tract  negotiations  or  pricing  actions  under 
a  fixed-price  type  contract,  and  will  not  be 
recog;nlzed  as  an  allowable  cost  under  any 
cost-reimbursement  type  contract. 

(c)  This  clause  applies  to  aU  work  under 
this  contract  (including  subcontracts) 
which: 

(1)  is  covered  by  the  Davis-Bacon  Act; 
and 

(11)  is  performed  (A)  at  Cape  Kennedy, 
Patrick  Air  Force  Base,  or  Merritt  Island 
Launch  Area,  or  (B)  in  Brevard  County, 
Fla.,  and  which,  because  of  its  relationship 
to  work  described  in  (A)  above,  is  “directly 
upon  the  site  of  the  work”  at  Patrick  Air 
Force  Base,  Cape  Kennedy,  or  Merritt  Is¬ 
land  Launch  Area  within  the  meaning  of  the 
Davis-Bacon  Act. 

(d) (1)  In  the  event  of  failure  to  pay  any 
laborer  or  mechanic  the  compensation  re¬ 
quired  by  this  clause,  the  Contracting  Officer 
may  suspend  any  pamnents  to  the  Contrac- 
tOT,  in  whole  or  in  part,  until  such  violation 
has  ceased.  Furthermore,  this  contract  may 
be  terminated  for  default  for  breach  of  any 
requirement  imder  this  clause. 

(2)  The  rights  and  remedies  of  the  Gov¬ 
ernment  provided  in  this  clause  shall  not 
be  exclusive  and  are  in  addition  to  any  other 
rights  and  remedies  provided  by  law  or  under 
this  contract. 

(e)  The  Contractor  agrees  to  insert  the 
substance  of  this  clause,  including  this  para¬ 
graph  (e),  in  any  subcontract  for  the  per¬ 
formance  of  any  work  described  in  paragraph 
(c)  hereof. 

(f)  The  requirements  of  this  clause  are 
in  addition  to,  and  shall  not  relieve  the 
Contractor  of,  any  obligation  Imposed  by  any 
other  clauses  of  this  contract,  including  those 
entitled  “DavlB-Bacon  Act”,  "Contract  Work 


Hours  Standards  Act — Overtime  Compensa¬ 
tion”,  "Apprentices”,  "Payrolls  and  Payroll 
Records”,  "Compliance  With  Copeland  Regu¬ 
lations”,  “Withholding  of  Funds”,  “Subcon¬ 
tracts”,  and  "Contract  Termination — ^Debar¬ 
ment”. 

(g)  The  Contractor  agrees  to  maintain 
payroll  and  personnel  records  during  the 
course  of  work  subject  to  this  clause,  and 
to  preserve  such  records  for  a  period  of  three 
years  thereafter,  lor  all  laborers  and  me¬ 
chanics  performing  such  work.  Such  rec¬ 
ords  will  contain  the  name  and  address  of 
each  such  employee,  his  correct  classification, 
rate  of  pay,  dally  and  weekly  number  of 
hours  worked,  and  the  dates  and  hours  of  the 
day  within  which  such  work  was  performed, 
deductions  made  and  amounts  for  wages  and 
other  compensation  of  the  kinds  described 
in  paragraph  (a)  hereof.  The  Contractor 
agrees  to  make  these  records  available  for 
inspection  by  the  Contracting  Officer  and 
will  permit  him  to  interview  employees  dur¬ 
ing  working  hours  on  the  job. 

A  current  Table  of  Employee  Compensa¬ 
tion  shall  also  be  included  in  contracts 
utilizing  this  clause.  Because  use  of  this 
clause  is  based  on  a  determination  pur¬ 
suant  to  Public  Law  85-804,  the  contract¬ 
ing  ofBcer  shall  cite  such  statute  in  an 
appropriate  place  in  the  contract  and 
shall  assure  compliance  with  the  require¬ 
ments  of  §  17.206  of  this  chapter  with 
respect  to  all  contracts  which  include 
this  clause. 

§  12.404—1  General. 

The  contracting  officer  shall  ascertain 
that  the  contractor  is  fully  Informed  of 
the  labor  standards  provisions  of  the 
contract  and  of  his  responsibilities  there¬ 
under.  Unless  it  is  clear  that  the  con¬ 
tractor  is  otherwise  fully  informed,  the 
contractor  shall  be  so  informed  either  by 
conference  or  by  letter  as  soon  as  pos¬ 
sible  after  award  of  the  contract.  When¬ 
ever  the  clauses  under  §  12.403-1  are  ap¬ 
plicable,  the  following  action  shall  be 
taken  or  required  in  accordance  with 
procedures  prescribed  by  each  respective 
Department.  Whenever  the  clauses  un¬ 
der  i§  12.403-3  and  12.403-4  are  appli¬ 
cable,  the  following  action  shall  be  taken 
or  required,  in  accordance  with  proce¬ 
dures  prescribed  by  each  respective  De¬ 
partment,  to  the  extent  pertinent  to  the 
applicable  clauses. 

§  12.404—2  Wage  determinations. 

•  •  •  •  • 

(b)  Limitations.  Wage  determina¬ 
tions  Initially  issued  shall  be  effective 
for  120  calendar  days  from  the  date  of 
such  determinations.  If  such  a  wage 
determination  is  not  used  in  the  period 
of  its  effectiveness,  it  is  void.  If  it  ap¬ 
pears  that  a  wage  determination  may 
expire  between  bid  opening  and  award, 
a  new  wage  determination  should  be  re¬ 
quested  sufficiently  in  advance  of  the  bid 
opening  to  assure  receipt  prior  thereto. 
However,  when  due  to  unavoidable  cir¬ 
cumstances  a  determination  expires  be¬ 
fore  award  and  after  bid  opening,  the 
Solicitor  of  Labor  upon  a  written  finding 
to  that  effect  by  the  Secretary  of  the 
Department  concerned  or  his  designee  at 
a  level  no  lower  than  that  of  the  head 
of  the  procuring  activity  in  individual 
cases  may  extend  the  expiration  date  of 
a  determination  whenever  he  finds  it 
necessary  and  proper  in  the  public  in¬ 


terest  to  prevent  injustice  or  imdue  hard¬ 
ship  or  to  avoid  serious  impairment  in 
the  conduct  of  Government  business. 

•  «  •  •  • 

39.  Sections  12.602-3  and  12.604  are 
revised;  new  §§  12.606  and  12.607  are 
added;  §  12.802  is  revised;  and  in  $  12.803 

(a),  subparagraphs  (1),  (2),  (3),  (4), 
and  (5)  are  revised  and  new  subpara¬ 
graph  (8)  is  added,  as  follows: 

§  12.602—3  Department  of  Labor  regu¬ 
lations  and  interpretations. 

Pursuant  to  the  Walsh-Healey  Act,  the 
Secretary  of  Labor  has  Issued  detailed 
regtilations  and  interpretations  as  to  the 
coverage  of  said  Act,  and  exemptions 
and  procedures  thereunder.  These  regu¬ 
lations  and  interpretations  are  compiled 
in  a  dociunent  entitled  “Walsh-Healey 
Public  Contracts  Act,  Rulings  and  Inter- 
pretatiohs,”  which  may  be  obtained  from 
the  Department  of  Labor  Regional  Offices 
listed  in  {  12.607.  In  addition  to  the 
interpretations  stated  in  that  document, 
attention  is  directed  to  an  opinion  of 
the  £>epartment  of  Labor  that  contracts 
which  are  originally  $10,000  or  less,  but 
are  subsequently  modified  to  increase  the 
price  to  an  amount  in  excess  of  $10,000, 
are  subject  to  the  Walsh-Healey  Act; 
and  that  contracts  in  an  amount  exceed¬ 
ing  $10,000,  which  are  subsequently 
modified  to  a  figure  of  $10,000  or  less, 
are  not  subject  to  said  Act  with  respect 
to  work  performed  after  such  modifica¬ 
tion  if  modification  is  effected  by  mutual 
agreement. 

§  12.604  Responsibilities  of  contracting 
officers. 

The  responsibility  for  applying  the 
eligibility  requirements  set  forth  in 
§§  12.601  and  12.603  rests,  in  the  first 
instance,  with  the  contracting  officer. 
The  Department  of  Labor  does  not  con¬ 
duct  pre-award  investigations,  nor 
render  final  determinations  of  eli^bility 
until  the  contracting  officer  has  initially 
determined  whether  the  eligibility  re¬ 
quirements  have  been  met.  When  the 
eligibility  of  a  bidder  or  offeror  is  chal¬ 
lenged  before  award,  it  should  be  treated 
in  a  manner  similar  to  a  protest  before 
award  (see  §§  2.407-9  and  3.508  of  this 
chapter) .  The  contracting  officer  should 
make  an  initial  determination  and 
should  process  the  protest  in  accordance 
with  applicable  procedures  for  submis¬ 
sion  to  the  Department  of  Labor  for  a 
final  determination.  Whenever  the 
Walsh-Healey  Public  Contracts  Act  is 
applicable,  the  contracting  officer  shall, 
pursuant  to  regulations  or  instructions 
issued  by  the  Secretary  of  Labor  and  in 
accordance  with  procedures  prescribed 
by  each  respective  Military  Department: 

(a)  Inform  prospective  contractors 
of  the  applicability  of  minimum  wage 
determinations; 

(b)  Furnish  to  the  contractor  a  poster 
(Form  PC-13)  and  a  form  letter  (Form 
PC-12)  explaining  the  Walsh-Healey 
Act  (forms  are  available  throiigh  normal 
publication  supply  channels) ; 

(c)  Prepare  and  transmit  three  copies 
of  DD  F\)rm  350  as  provided  in  §  16.803- 
2(c)  and  other  pertinent  regulations; 
when  a  contract  of  $10,000  or  less  is 
modified  to  exceed  $10,000,  the  report 
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on  DD  Form  350  shall  be  prepared  and 
transmitted  in  accordance  with  perti¬ 
nent  regulations: 

(d)  Report  to  the  Department  of 
Labor  any  violation  of  the  representa¬ 
tions  or  stipulations  required  by  the 
Walsh-Healey  Act. 

§  12.606  Procedure  for  obtaining  ex¬ 
emptions  with  respect  to  stipulations 
required  by  the  Act. 

Section  7  of  the  Act  permits  the  Sec¬ 
retary  of  Labor  to  make  exceptions  to 
the  requirement  that  the  representations 
and  stipulations  of  Section  1  of  the  Act 
be  included  in  contracts  which  are  sub¬ 
ject  to  the  Act.  Applications  for  such 
exceptions  shall  be  submitted  through 
procurement  channels  with  pertinent 
data  and  recommendation  to  the  Labor 
Advisor,  OASA  (I&L)  for  the  Army; 
Chief  of  Naval  Material  for  the  Navy; 
Hq..  USAF  (AFSPPDB)  for  the  Air 
Force;  Directorate,  Procurement  and 
Production,  DSAH-P,  for  the  Defense 
Supply  Agency. 

§  12.607  Wage  and  Hour  and  Public 
Contracts  Divisions  of  the  United 
States  Department  of  Labor  Re¬ 
gional  OfTices — geographical  juris¬ 
dictions  and  addresses  of  Regional 
Directors. 

Region  I:  Ck>nnectlcut,  Maine,  Massachu¬ 
setts,  New  Hampshire,  Rhode  Island,  Ver¬ 
mont — 18  Oliver  Street,  Boston,  Mass., 
02110. 

Region  II:  New  Jersey  and  New  York — 341 
Ninth  Avenue,  New  York.  N.Y.,  10001. 
Region  m:  Delaware,  District  of  Columbia, 
Maryland,  Pennsylvania — Wolf  Avenue 
and  Commerce  Street,  Chambersbrng,  Pa., 
17201. 

Region  IV:  Alabama,  Arkansas,  Louisiana, 
Mississippi — American  Liberty  Insurance 
Co.  Building,  1401  South  20th  Street,  Bir¬ 
mingham,  Ala.,  35205. 

Region  V:  Michigan,  Ohio — 216  Engineers 
Building,  1365  Ontario  Street,  Cleveland, 
Ohio,  44114. 

Region  VI:  Illinois,  Indiana,  Minnesota,  Wis¬ 
consin — 11th  Floor,  Bankers  Building,  105 
West  Adams  Street,  Chicago,  m.,  60603. 
Region  VII:  Colorado,  Iowa,  Kansas,  Mis¬ 
souri,  Nebraska.  North  Dakota,  South  Da¬ 
kota,  Wyoming — 2000  Federal  Office  Build¬ 
ing,  911  Walnut  Street,  Kansas  City,  Mo., 
64106. 

Region  VIII:  New  Mexico,  Oklahoma,  Texas — 
Room  222,  1114  Commerce  Street,  Dallas, 
Tex.,  75201. 

Region  IX:.  Alaska,  Arizona,  California, 
Hawaii,  Idaho,  Montana,  Nevada,  Oregon, 
Utah,  Washington — 329  Appraisers  Build¬ 
ing,  630  Sansome  Street,  San  Francisco, 
Calif.,  94111. 

Region  X:  Kentucky.  Tennessee,  Virginia, 
West  Virginia — ^U.S.  Court  House  Building, 
801  Broad  Street,  Nashville,  Tenn.,  37203. 
Region  XI:  Florida,  Georgia.  North  Carolina, 
South  Carolina — Room  300,  1365  Peachtree 
Street  NE.,  Atlanta,  Oa.,  30309. 

Puerto  Rico:  7th  Floor,  Concomlnio  San 
Alberto  Building,  1200  Ponce  De  Leon, 
Stop  17,  Post  Office  Box  9092,  Santurce, 
Puerto  Rico,  00908.  * 

District  of  Columbia:  14th  Street  and  Con¬ 
stitution  Avenue  NW.,  Washington,  D.C., 
20210. 

§  12.802  Basic  requirement. 

(a)  Except  as  set  forth  in  paragraph 
(d)  of  this  section  and  in  §  12.803,  each 
Department  shall  include  in  each  of  its 
contracts  the  following  clause: 


Equal  Oppobtunitt  (Apb.  1964) 

(The  following  clause  is  applicable  unless 
this  contract  is  exempt  under  the  rules  and 
regulations  of  the  President’s  Committee  on 
Equal  Employment  Opportunity  (41  CFR 
Chapter  60).  Exemptions  include  contracts 
and  subcontracts  (1)  not  exceeding  $10,000, 
(il)  not  exceeding  $100,000  for  standard 
commercial  supplies  or  raw  materials,  and 
(Hi)  under  which  work  is  performed  outside 
the  United  States  and  no  recruitment  of 
workers  within  the  United  States  is  involved. 

During  the  performance  of  this  contract,  the 
Contractor  agrees  as  follows: 

(a)  The  Contractor  will  not  discriminate 
against  any  employee  or  applicant  for  em¬ 
ployment  because  of  race,  creed,  color,  or  na¬ 
tional  origin.  The  Contractor  will  take  af¬ 
firmative  action  to  ensure  that  applicants 
are  employed,  and  that  employees  are  treated 
during  employment,  without  regard  to  their 
race,  creed,  color,  or  national  origin.  Such 
action  shall  include  but  not  be  limited  to, 
the  following:  employment,  upgrading,  de¬ 
motion,  or  transfer:  recruitment  or  recruit¬ 
ment  advertising;  lay-off  or  termination: 
rates  of  pay  or  other  forms  of  compensation; 
and  selection  for  training,  including  appren¬ 
ticeship.  The  Contractor  agrees  to  post  in 
conspicuous  places,  available  to  employees 
and  applicants  for  employment,  notices  to  be 
provided  by  the  Contracting  Officer  setting 
forth  the  provisions  of  this  nondiscrimina¬ 
tion  clause. 

(b)  The  Contractor  will,  in  all  solicitations 
or  advertisements  for  employees  placed  by  or 
on  behalf  of  the  Contractor,  state  that  all 
qualified  applicants  will  receive  considera¬ 
tion  for  employment  without  regard  to  race, 
creed,  color,  or  national  origin. 

(c)  The  Contractor  will  send  to  each  labor 
union  or  representative  of  workers  with 
which  he  has  a  collective  bargaining  agree¬ 
ment  or  other  contract  or  understanding,  a 
notice,  to  be  provided  by  the  Agency  Con¬ 
tracting  Officer,  advising  the  said  labor  union 
or  workers’  representative  of  the  Contractor’s 
commitments  under  this  nondiscrimination 
clause,  and  shall  post  copies  of  the  notice  in 
conspicuous  places  available  to  employees 
and  applicants  for  employment. 

(d)  The  Contractor  will  comply  with  all 
provisions  of  Executive  Order  No.  10924  of 
March  6,  1961,  as  amended,  and  of  the  rules, 
regulations,  and  relevant  orders  of  the  Presi¬ 
dent’s  Committee  on  Equal  Employment  Op¬ 
portunity  created  thereby. 

(e)  ’The  Contractor  will  furnish  all  infor¬ 
mation  and  reports  required  by  Executive 
Order  No.  10925  of  March  6, 1961,  as  amended, 
and  by  the  rules,  regulations,  and  orders  of 
the  said  Committee,  or  pmsuant  thereto,  and 
will  permit  access  to  his  books,  records,  and 
accounts  by  the  contracting  agency  and  the 
Committee  for  purposes  of  Investigation  to 
ascertain  compliance  with  such  rules,  regu¬ 
lations,  and  orders. 

(f)  In  the  event  of  the  Contractor’s  non- 
compliance  with  the  nondiscrimination 
clause  of  this  contract  or  with  any  of  the 
said  rules,  regulations,  or  orders,  this  con¬ 
tract  may  be  cancelled,  terminated,  or  sus¬ 
pended  in  whole  or  in  part  and  the  Contrac¬ 
tor  may  be  declared  ineligible  for  further 
Government  contracts  in  accordance  with 
procedures  authorized  in  Executive  Order 
No.  10925  of  March,6,  1961,  as  amended,  and 
such  other  sanctions  may  be  Imposed  and 
remedies  invoked  as  provided  in  the  said 
Executive  Order  or  by  rule,  regulation,  or 
order  of  the  President’s  Committee  on  Equal 
Employment  Opportunity,  or  as  otherwise 
provided  by  law. 

(g)  The  Contractor  will  Include  the  provi¬ 
sions  of  paragraphs  (a)  through  (g)  in 
every  subcontract  or  purchase  order  unless 
exempted  by  rules,  regulations,  or  orders 
of  the  President’s  Committee  on  Equal 


Employment  Opportunity  issued  pursuant 
to  section  303  of  Executive  Order  No. 
10925  of  March  6,  1961,  as  amended,  so 
that  such  provisions  will  be  binding  upon 
each  subcontractor  or  vendor.*  ’The  Con¬ 
tractor  will  take  such  action  with  respect 
to  any  subcontract  or  pinrcbase  order  as  the 
contracting  agency  may  direct  as  a  means 
of  enforcing  such  provisions,  including  sanc¬ 
tions  for  noncompliance:  Provided,  however, 
’That  in  the  event  the  Contractor  becomes  in¬ 
volved  in,  or  is  threatened  with,  litigation 
with  a  subcontractor  or  vendor  as  a  result 
of  such  direction  by  the  contracting  agency, 
the  Contractor  may  request  the  United 
States  to  enter  into  such  litigation  to  protect 
the  interest  of  the  United  States. 

(b)  Supplemental  agreements  that  in¬ 
crease  the  scope  of  the  contract  work 
shall  include  the  clause  set  forth  above, 
unless  exempt  in  accordance  with 
§  12.803  or  unless  the  clause  is  contained 
in  the  existing  contract.  Change  orders, 
price  redeterminations,  and  unilateral 
contract  modifications  are  not  included 
in  this  requirement. 

(c)  Prime  contractors  and  subcon¬ 
tractors  may  make  necessary  modifica¬ 
tions  in  language  in  the  clause  as  shall 
be  appropriate  to  identify  properly  the 
parties  and  their  undertakings.  Sub¬ 
contractors  may  incorpiorate  by  refer¬ 
ence  the  above  contract  clause. 

(d)  All  indefinite  quantity  contracts, 
requirements  contracts,  and  basic  order¬ 
ing  agreements,  which  are  to  extend  for 
more  than  one  year  or  continue  indefi¬ 
nitely;  unless  exempt  under  §  12.803, 
shall,  in  addition  to  the  clause  set  forth 
in  paragraph  (a)  of  this  section,  contain 
the  following  statement: 

The  Equal  Opportunity  clause  contained 
In  this  contract  shall  be  applicable  upon 
written  notice  by  the  Contracting  Officer. 

§  12.803  .Applicability  and  exemptions. 

(a)  The  clause  set  forth  in  §  12.802 
shall  not  be  included  in  the  following: 

(1)  Contracts  or  subcontracts  not  in¬ 
volving  the  employment  of  persons. 

(2)  Contracts,  or  subcontracts  for 
$10,000  or  less,  except  Government  bills 
of  lading. 

(3)  Contracts  or  subcontracts  for 
standard  commercial  supplies  or  raw  ma¬ 
terials  not  in  excess  of  $100,000,  except 
when  the  Executive  Vice  Chairman,  to 
achieve  the  purposes  of  the  Executive 
Orders,  has  withdrawn  such  exemption 
in  whole  or  in  part  with  regard  to  any 
specified  articles  or  raw  materials,  and 
except  that  contracts  or  subcontracts 
shall  not  be  awarded  for  less  than  usual 
quantities  to  avoid  applicability  of  the 
equal  opportunity  clause. 

(4)  Contracts  or  subcontracts  to  be 
performed  outside  the  United  States 
where  no  recruitment  of  workers  within 
the  United  States  is  involved  (where  a 
contract  involves  performance  of  work 


♦Unless  otherwise  provided,  the  “Equal 
Opportunity’’  clause  is  not  required  to  be 
inserted  in  subcontracts  below  the  second 
tier,  except  for  subcontracts  involving  the 
performance  of  “construction  work’’  at  the 
“site  of  construction’’  (as  those  terms  are 
defined  in  the  Committee’s  rules  and  regu¬ 
lations)  in  which  case  the  clause  must  be  in¬ 
serted  in  all  such  subcontracts.  Subcon¬ 
tracts  may  Incorporate  by  reference  the 
"Equal  Opportunity”  clause. 
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or  recruitment  of  workers  both  within 
and  outside  the  United  States,  the  Equal 
Opportunity  clause  shall  be  included  in 
the  contract  but  shall  be  applicable  only 
to  work  and  recruitment  within  the 
United  States) ;  United  States  as  used 
herein  includes  the  Commonwealth  of 
Puerto  Rico,  the  Panama  Canal  Zone, 
and  the  possessions  of  the  United  States. 

(5)  Contracts  for  the  sale  of  Govern¬ 
ment  real  or  personal  property,  where  no 
appreciable  amoimt  of  work  is  involved. 

•  •  *  *  • 

(8)  Federally-assisted  construction 
contracts;  in  lieu  of  the  clause  in  §  12.802 
(a),  include  in  each  Federally-assisted 
construction  contract  the  clause  set  forth 
in  Part  60-1.3(b)(l)  of  the  Rules  and 
Regulations  of  the  President’s  Commit¬ 
tee  on  Equal  Emplosnnent  Opportunity, 
as  amended  September  7,  1963,  or  as 
later  amended,  except  that  the  aster¬ 
isked  footnote  that  follows  the  clause  in 
§  12.802(a)  shall  be  added  to  the  substi¬ 
tute  clause  in  the  same  way.  With  re¬ 
spect  to  construction  work  where  it  is 
not  clear  which  clause  is  appropriate, 
the  determination  as  to  which  clause 
applies  shall  be  made  by  the  Contracts 
Compliance  OfiBcer  of  the  appropriate 
Department.  The  Federally-assisted 
construction  contract  clause  shall  be  in¬ 
terpreted  and  administered  in  accord¬ 
ance  with  the  Rules  and  Regulations  of 
the  President’s  Committee. 

•  •  #  *  « 

40.  Sections  12.804,  12.805,  12.806-1, 

12.806- 2,  12.806-3,  12.806-4,  12.806-5, 

12.806- 6,  12.806-7,  and  12.806-8  are  re¬ 
vised,  as  follows: 

§  12.804  Requests  for  exemptions. 

Where  special  circumstances  indicate 
that  use  of  the  clause  set  forth  in  S  12.802 
in  a  contract,  subcontract  or  purchase 
order  would  not  be  in  the  national  inter¬ 
est,  the  contracting  officer  should  submit 
a  request  to  the  Secretary  of  the  Depart¬ 
ment  for  authority  to  omit  or  modify  the 
clause.  ’The  Secretary  of  the  Depart¬ 
ment  may  request  an  exemption  of  any 
specific  contract,  subcontract  or  pur¬ 
chase  order  from  the  requirements  of 
the  clause.  Such  requests  will  be  di¬ 
rected  through  the  Office  of  the  Director, 
Equal  Employment  Opportunity  Pro¬ 
gram  to  the  Executive  Vice  Chairman  of 
the  President’s  Committee,  who  will  rule 
upon  the  request  in  accordance  with  the 
Committee’s  regulations.  Prior  to  the 
submission  of  such  requests,  the  Secre¬ 
tary  or  his  designee  for  the  purpose  will, 
in  appropriate  cases,  personally  discuss 
with  the  head  of  the  company  concerned 
the  inclusion  of  the  clause  in  the  pending 
contract,  subcontract,  or  purchase  order. 

§  12.805  Interpretations. 

In  the  application  and  enforcement  of 
the  provisions  of  Executive  Order  10925, 
as  amended,  and  of  the  Rules  and  Regu¬ 
lations  of  the  President’s  Committee,  the 
following  interpretations  are  applicable; 

(a)  “Standard  commercial  supplies” 
means  an  article : 

(1)  Which  in  the  normal  course  of 
business  is  ctistomarily  maintained  in 
stock  by  the  manufacturer  or  any  dealer, 
distributor,  or  other  commercial  dealer 
for  the  marketing  of  such  article;  or 


(2)  Which  is  manufactured  and  sold 
by  two  or  more  persons  for  general  com¬ 
mercial  or  industrial  use  or  which  is 
identical  in  every  material  respect  with 
an  article  so  manufactured  and  sold. 

(b)  A  bidder  or  prospective  contrac¬ 
tor,  and  any  contractor  or  subcontractor 
holding  a  contract  or  subcontract  con¬ 
taining  the  Equal  Opportunity  clause, 
who  owns,  operates  or  controls  one  or 
more  plants  or  facilities  in  addition  to 
those  engaged  in  the  performance  of 
work  upon  such  contract  or  subcontract 
may  request  a  ruling  by  the  Executive 
Vice  Chairman  as  to  the  applicability  of 
the  clause  to  any  plant  or  facility  which 
he  deems  to  be  outside  the  scope  of  the 
clause:  Provided,  That  such  an  exemp¬ 
tion  will  not  interfere  with  or  impede  the 
effectuation  of  the  purposes  of  the  Exec¬ 
utive  Orders,  and  provided  that,  in  the 
absence  of  such  an  exemption  all  such 
facilities  shall  be  covered  by  the  provi¬ 
sions  of  the  Executive  Orders. 

(c)  The  obligation  to  include  the 
Equal  Opportimity  clause  exists  even 
though  the  contract  is  required  to  be 
awarded  to  the  lowest  responsible 
bidder. 

(d)  The  obligation  to  include  the 
Equal  Opportunity  clause  exists  even 
though  the  contract  is  between  the 
Federal  Government  and  a  State,  or  a 
subdivision  or  agency  thereof. 

(e)  “Federally-assisted  construction 
contract”  means  any  binding  lefSlTigree- 
ment  or  modification  thereof  between 
an  applicant  and  a  contractor  for  con¬ 
struction  work  which  is  paid  for  in  whole 
or  in  part  with  funds  obtained  from  the 
Federal  CJovemment  or  borrowed  on  the 
credit  of  the  Federal  Government  pur¬ 
suant  to  any  Federal  program  involving 
a  grant,  contract,  loan,  insurance  or 
guarantee,  or  undertaken  pursuant  to 
any  Federal  program  involving  such 
grant,  contract,  loan,  insurance  or 
guarantee;  or  any  approved  application 
or  modification  thereof  for  a  grant,  con¬ 
tract,  loan,  insurance  or  guarantee  under 
which  the  applicant  itself  performs  con¬ 
struction  work  other  than  through  the 
permanent  work  force  directly  em¬ 
ployed  by  an  i^ency  of  Government. 

(f)  “Construction  work”  means  the 
construction,  rehabilitation,  alteration, 
conversion,  extension,  demolition  or  re¬ 
pair  of  buildings,  highways  or  other 
changes  or  improvements  to  real  prop¬ 
erty,  including  facilities  providing  utility 
services. 

(g)  “Site  of  construction”  means  the 
physical  location  of  any  building,  high¬ 
way,  or  other  change  or  improvement  to 
real  property  which  is  undergoing  con¬ 
struction,  rehabilitation,  alteration,  con¬ 
version,  extension,  demolition,  or  repair 
and  any  temporary  location  or  facility 
established  by  a  contractor  or  subcon¬ 
tractor  specifically  to  meet  the  demands 
of  his  contract  or  subcontract. 

§  12.806—1  General. 

’The  ■  Secretary  of  each  Department 
shall  be  primarily  responsible  for  ob¬ 
taining  compliance  with  the  provisions 
of  the  Equal  Opportunity  clause  set  forth 
in  S  12.802,  and  the  rules  and  regulations 
and  orders  promulgated  by  the  Presi¬ 
dent’s  Committee.  Each  Department 


shall  furnish  the  Committee  such  Infor¬ 
mation  and  assistance  as  it  may  requite 
in  the  performance  of  its  functions  under 
the  Executive  Order. 

§  12.806-2  Educational  responsibility. 

(a)  Contracting  officers  and  other 
personnel  concerned  with  procurement 
shall  be  apprised  of  their  responsibility 
in  obtaining  compliance  with  the  clause. 

(b)  The  Departments  shall  publicize 
the  equal  opportunity  ptolicy  to  prospec¬ 
tive  bidders  and  contractors,  and  shall 
make  available  to  contractors  informa¬ 
tion  concerning  their  responsibilities  un¬ 
der  the  Equal  Opportunity  clause. 

§  12.806—3  Posting  of  notices. 

In  the  case  of  each  contract  containing 
the  clause,  the  contracting  officer 
shall  furnish  to  contractors  an  ap¬ 
propriate  number  of  copies  of  the  notice 
entitled  “Equal  Employment  Opportu¬ 
nity”  (listed  in  the  GSA  Stores  Stock 
Catalog  as  Item  No.  7530-338-5437  for 
the  \2V2  X  18'A-inch  size,  and  as  Item 
No.  7530-338-5448  for  the  8  >72  x  12- 
inch  size)  and  Standard  Form  38,  en¬ 
titled  “Notice  to  Labor  Unions  or  Other 
Organizations  of  Workers,”  for  notifica¬ 
tion  to  labor  unions  or  other  organiza¬ 
tions  of  workers.  Contracting  officers 
shall  obtain  these  documents  in  accord¬ 
ance  with  Departmental  procedures; 
contractors  shall  obtain  from  the  con¬ 
tracting  officers,  copies  for  first-and- 
other-tier  subcontractors  as  necessary. 

§  1 2.806—4  Compliance  reports. 

(a)  The  contracting  officer  shall  re¬ 
quire  each  contractor  having  a  contract 
subject  to  the  provisions  of  Section  301 
of  Executive  Order  10925,  as  amended, 
to  file,  and  each  contractor  shall  cause 
each  of  his  first-tier  subcontractors  not 
exempted  under  the  provisions  of  §  12.803 
to  file,  compliance  reports  in  accordance 
with  instructions  attached  to  the  official 
Compliance  Report,  Standard  Form  40. 
Subsequent  reporting  shall  be  accom¬ 
plished  as  indicated  in  those  instructions. 
Whenever  a  contractor  or  subcontractor 
is  currently  engaged  in  the  performance 
of  any  part  or  all  of  another  contract  or 
subcontract  subject  to  the  Equal  Oppor¬ 
tunity  clause  with  any  Govermnent 
agency,  and  has  filed  within  a  current 
reporting  period,  a  compliance  report 
covering  the  plants,  facilities,  and  activ¬ 
ities  which  will  be  involved  in  the  per¬ 
formance  of  a  new  contract,  this  require¬ 
ment  shall  be  satisfied  by  the  filing,  with 
the  contracting  officer,  of  the  Certifi¬ 
cate  of  Submission  of  Compliance  Re¬ 
port,  Standard  Form  40-A. 

(b)  Standard  Form  41  (Compliance 
Report-Construction)  is  required  to  be 
filed  by  employers  subject  to  the  pi’o- 
visions  of  Executive  Order  10925,  as 
amended,  not  otherwise  exempt,  who 
have  contracts  or  subcontracts  for  con¬ 
struction,  repair  or  alteration  in  con¬ 
nection  with  which  they  perform  con¬ 
struction  work  at  the  site  of  construction. 
’The  Construction  Compliance  Report  is 
divided  into  three  parts.  Part  I  per¬ 
tains  to  employment  at  the  employ¬ 
er’s  principal  office  and  branch  es¬ 
tablishments;  while  Parts  n  and  m  per¬ 
tain  to  employment  at  the  site  of  con¬ 
struction.  Prime  contractors  having 
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such  a  contract  for  $100,000  or  more,  and 
any  subcontractors  having  such  a  con¬ 
tract  for  $50,000  or  more  shall  file  Stand¬ 
ard  Form  41  in  accordance  with  the  in¬ 
structions  attached  to  the  ofdcial  report 
forms.  Employers  having  contracts  or 
subcontracts  for  construction,  repair  or 
alteration,  or  for  materials  to  be  used 
therein,  but  who  themselves  perform  no 
construction  work  at  the  site  of  construc¬ 
tion,  shall  not  file  Standard  Form  41, 
but  shall  submit  Standard  Form  40 
(Compliance  Reports)  in  accordance 
with  instructions  attached  thereto. 
(Note:  Standard  Form  40  is  to  be  filed 
with  the  President’s  Committee  on  Equal 
Employment  Opportunity,  while  Stand¬ 
ard  Form  41  is  to  be  filed  with  the  con¬ 
tracting  agency.)  It  is  the  obligation  of 
contractors  and  subcontractors  subject 
to  Executive  Order  10925,  as  amended, 
to  cause  all  other  subcontractors  and 
suppliers  subject  to  the  reporting  re¬ 
quirements  of  Standard  Form  41  or  of 
Standard  Form  40,  and  performing  con¬ 
struction  work  at  the  site  of  construction, 
or  furnishing  materials  therefor,  to  file 
the  appropriate  report  form. 

(c)  The  contracting  officer  shall  fur¬ 
nish  the  contractor  a  sufficient  number 
of  report  forms  (Standard  Forms  40,  40- 
A  and  41  (Parts  I,  n  and  m) )  to  satisfy 
the  requirements  of  paragraphs  (a)  and 
(b)  of  this  section. 

(d)  Compliance  reports  shall  be  filed 
at  the  times  specified  by  the  instructions 
attached  to  such  forms  or  at  such  times 
as  may  be  required  by  the  agency  or  the 
Executive  Vice  Chairman.  The  desig¬ 
nated  times  for  filing  compliance  re¬ 
ports  may  be  extended  with  the  approval 
of  the  Executive  Vice  Chairman.  Re¬ 
quests  by  contractors  or  subcontractors 
for  such  an  extension  shall  be  directed  to 
the  contracting  officer  for  forwarding  to 
the  Executive  Vice  Chairman. 

(e)  The  contracting  officer  shall  re¬ 
quire  any  bidder  or  prospective  con¬ 
tractor,  or  any  of  their  proposed  sub¬ 
contractors.  to  state  as  an  initial  part 
of  the  bid  or  negotiations  of  the  contract 
whether  they  have  participated  in  any 
previous  contract  or  subcontract  subject 
to  the  provisions  of  Section  301  of  the 
Executive  Order,  as  amended;  and,  if  so, 
whether  they  have  filed  all  required  com¬ 
pliance  reports.  The  statement  shall  be 
in  the  form  of  the  following  representa¬ 
tion  which  shall  be  inserted  in  all  solici¬ 
tations  which  contain  the  clause  set  forth 
in  §  12.802(a)  or  provided  for  in 
§  12.803(a)  (8). 

The  bidder  (or  offeror)  represents  that 
he  [  ]  has,  [  ]  has  not,  participated  in  a 

previous  contract  or  subcontract  subject  to 
either  the  Equal  Opportunity  clause  herein 
or  the  clause  originally  contained  in  Section 
301  of  Executive  Order  10925;  that  he  [  ] 

has,  [  ]  has  not.  filed  all  required  cotn- 

pllance  reports;  and  that  representations  in¬ 
dicating  submission  of  required  compliance 
reports,  signed  by  proposed  subcontractors 
will  be  obtained  prior  to  subcontract  awards. 
(The  above  representation  need  not  be  sub¬ 
mitted  in  connection  with  contracts  or  sub¬ 
contracts  which  are  exempt  from  the  clause.) 

<f)  In  any  case  in  which  a  bidder  or 
prospective  contractor  or  proposed  sub¬ 
contractor  which  has  participated  in  a 
previous  contract  or  subcontract  subject 
to  the  Equal  Opportunity  clause  has  not 
No.  82 - 8 


filed  a  required  compliance  report,  the 
contracting  officer  shall  require  submis¬ 
sion  thereof  prior  to  the  award  of  the 
proposed  contract  or  subcontract.  In 
all  other  cases,  upon  the  direction  of  the 
Executive  Vice  Chairman,  the  contract¬ 
ing  officer  shall  require  the  submission 
of  a  compliance  report  by  any  bidder  or 
prospective  contractor  or  subcontractor 
prior  to  the  award  of  the  proposed  con¬ 
tractor  subcontract.  When  a  determi¬ 
nation  has  been  made  to  award  a  con¬ 
tract  to  a  specific  contractor,  such  con¬ 
tractor  may  be  required,  prior  to  award, 
to  furnish  such  other  pertinent  informa¬ 
tion  regarding  its  own  employment  pol¬ 
icies  and  practices  as  well  as  of  its  sub¬ 
contractors  as  the  Departmental 
Contracts  Compliance  Officer  or  the 
Executive  Vice  Chairman  may  require. 

(g)  Failure  to  file  timely,  complete, 
and  accurate  compliance  reports  as  re¬ 
quired  constitutes  noncompliance  with 
the  contractor’s  obligations  under  the 
Equal  Opportunity  clause  and  is  ground 
for  the  imposition  by  the  Department  or 
the  President’s  Committee  on  Equal  Em¬ 
ployment  Opportunity  of  any  of  the  sanc¬ 
tions  available  wider  the  Executive 
Orders. 

(h)  Whenever  directed  by  the  Execu¬ 
tive  Vice  Chairman,  the  contracting  offi¬ 
cer  will,  as  a  part  of  the  bid  or  negotiation 
of  a  contract,  direct  a  bidder,  proposed 
contractor,  or  any  proposed  subcon¬ 
tractor  to  file  a  statement  in  writing 
(signed  by  an  authorized  officer  or  agent 
of  any  labor  union  or  other  workers’ 
representative  with  which  the  bidder  or 
prospective  contractor  or  subcontractor 
deals  or  has  reason  to  believe  he  will  deal 
in  connection  with  performance  of  the 
proposed  contract),  together  with  sup¬ 
porting  information,  to  the  effect  that 
the  said  labor  union’s  or  other  workers’ 
representative’s  practices  and  policies  do 
not  discriminate  on  the  grounds  of  race, 
color,  creed  or  national  origin,  and  that 
the  labor  union  or  other  worker’s  repre¬ 
sentative  either  will  affirmatively  co¬ 
operate,  within  the  limits  of  its  legal  and 
contractual  authority,  in  the  imple¬ 
mentation  of  the  policy  and  provisions  of 
the  Executive  Order,  as  amended,  or  that 
it  consents  and  agrees  that  recruitment, 
employment,  and  the  terms  and  condi¬ 
tions  of  empl03mient  under  the  proposed 
contract  shall  be  in  accordance  with  the 
purposes  and  provisions  of  the  Executive 
Order,  as  amended.  If  the  union  or 
other  workers’  representative  fails  or  re¬ 
fuses  to  execute  such  a  statement,  the 
bidder  or  proposed  contractor  or  sub¬ 
contractor  shall  so  certify,  and  state 
what  efforts  have  been  made  to  obtain 
such  a  statement.  Upon  receipt  of  such 
certification,  the  Executive  Vice  Chair¬ 
man  will  be  notified.  However,  non¬ 
receipt  of  such  certification  shall  not  be  a 
ground  for  withholding  an  award. 

(i)  The  Departments  and  the  Presi¬ 
dent’s  Committee  on  Equal  Employment 
Opportunity  shall  use  compliance  reports 
only  in  connection  with  the  administra¬ 
tion  of  the  Ebcecutive  Order,  as  amended, 
or  the  furtherance  of  its  purposes. 

§  12.806—5  Compliance  review. 

(a)  Both  routine  and  special  com¬ 
pliance  reviews  shall  be  conducted  to  as¬ 


certain  the  extent  to  which  contractors 
and  subcontractors  are  complying  with 
the  provisions  of  the  Equal  Opportunity 
clause  and  to  furnish  educational  data 
in  connection  with  the  program. 

(b)  A  routine  comphance  review  con¬ 
sists  of  a  general  review  of  the  practices 
of  the  contractor  or  subcontractor  to  as¬ 
certain  compliance  with  the  require¬ 
ments  of  the  clause.  This  type  of  review 
shall  include  a  verification  thkt  the  no¬ 
tices  are  appropriately  posted  and  that 
the  clause  is  included  in  subcontracts 
where  required.  A  routine  compliance 
review  shall  be  considered  a  normal  part 
of  contract  administration. 

(c)  A  special  compliance  review  consists 
of  a  comprehensive  review  of  the  employ¬ 
ment  practices  of  the  contractor  or  sub¬ 
contractor  with  respect  to  the  require¬ 
ments  of  the  clause.  In  addition  to  dis¬ 
cussions  with  management,  personnel 
conducting  special  compliance  reviews 
should,  when  appropriate,  discuss  the 
contractor’s  or  subcontractor’s  employ¬ 
ment  practices  with  emplo3rment  sources, 
minority  groups,  and  interested  civic 
groups.  Special  compliance  reviews  shall 
be  conducted  (1)  from  time  to  time,  (2) 
when  special  circiunstances,  including 
complaints  which  are  processed  under 
S  12.806-6  warrant,  and  (3)  when  re¬ 
quested  by  pr(H)er  authority.  The  De¬ 
partment  shall  report  the  results  of  any 
special  compliance  reviews  to  the  Execu¬ 
tive  Vice  Chairman  in  accordance  with 
departmental  procedures. 

§  12.806—6  Complaints. 

(a)  Complaints  may  be  submitted  in 
writing  to  the  President’s  Committee, 
the  Secretary  of  Defense,  or  the  Depart¬ 
ments.  The  Departments  will  investigate 
promptly  complaints  based  upon  alleged 
non-compliance  with  the  provisions  of 
the  Equal  Opportunity  clause.  Where  a 
complaint  is  filed  directly  with  a  Depart¬ 
ment,  it  will  be  forwarded  to  the  Depart¬ 
mental  Contracts  Compliance  Officer, 
who  will  transmit  a  copy  of  the  complaint 
directly  to  the  Executive  Vice  Chairman 
within  ten  days  after  receipt  thereof. 
Tlie  Department  shall  proceed  with  a 
prompt  investigation  of  the  complaint, 
provided  the  complaint  is  submitted  not 
later  than  90  days  from  the  date  of  the 
alleged  discrimination,  unless  the  time 
is  extended  by  the  Department  or  the 
Executive  Vice  Chairman  for  good  cause 
shown. 

(b)  Complaints  will  be  required  to  be 
signed  by  the  complainants  or  their  au¬ 
thorized  representatives  and  to  contain 
the  following  information: 

(1)  Name  and  address  (including  tele¬ 
phone  number)  of  the  complainant; 

(2)  Name  and  address  of  the  contrac¬ 
tor  or  subcontractor  who  committed  the 
alleged  act  of  discrimination; 

(3)  A  description  of  the  act  or  acts 
considered  to  be  discriminatory;  and 

(4)  Other  pertinent  information 
which  will  assist  in  the  investigation  and 
resolution  of  the  complaint. 

(c)  Where  a  complaint  contains  in¬ 
complete  information,  the  Department 
will  request  promptly  the  needed  infor¬ 
mation  from  the  complainant.  In  the 
event  such  information  is  not  furnished 
within  60  days  of  the  date  of  such  request, 
the  case  may  be  closed. 
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§  12.806—7  Processing  of  complaints. 

Complaints  submitted  or  referred  to 
a  Department  and  determined  to  involve 
a  Government  contract  or  subcontract 
and  matters  involving  possible  violations 
of  the  Equal  Opportunity  clause  as  indi¬ 
cated  by  a  compliance  review,  report,  or 
other  procedure,  shall  be  processed  in 
accordance  with  Departmental  proce¬ 
dures  which  will  assure: 

(a)  Prompt  investigation  of  com¬ 
plaints,  and,  as  necessary,  of  other  indi¬ 
cations  of  possible  violations  of  the 
Equal  Opportimity  clause,  and  the  devel¬ 
opment  of  a  complete  case  record.  Such 
investigations  should  include,  where 
necessary,  (1)  a  review  of  the  pertinent 
personnel  practice  of  the  contractor  or 
subcontractor  concerned,  (2)  the  cir¬ 
cumstance  under  which  the  discrimina¬ 
tory  action  is  alleged  to  have  taken 
place,  and  (3)  other  factors  which 
may  determine  whether  the  contractor 
or  subcontractor  in  the  particular  case 
complied  with  the  provisions  of  the  Equal 
Opportimity  clause  set  forth  in  the  con¬ 
tract  or  subcontract  concerned; 

(b)  Resolution  of  complaints  by  con¬ 
ciliatory  means  whenever  possible; 

(c)  With  respect  to  the  investigation  of 
a  complaint,  the  preparation  and  sub¬ 
mission,  within  60  days  from  receipt  of 
the  complaint  by  the  Department,  or 
within  such  additional  time  as  may  be 
allowed  by  the  Executive  Vice  Chairman 
for  good  cause  shown,  of  a  case  record 
and  a  summary  report  to  the  Executive 
Vice  Chairman.  The  summary  report 
shall  set  forth  (1)  the  name  and  address 
of  the  complainant,  (2)  a  brief  summary 
of  the  findings  including  a  statement  as 
to  the  Department’s  conclusions  regard¬ 
ing  the  contractor’s  compliance  or  non- 
compliance  with  the  requirements  of 
Executive  Order  10925  dated  6  March 
1961,  as  amended,  (3)  a  statement  of 
the  disposition  of  tne  case,  including  any 
corrective  action  taken  or  sanction  im¬ 
posed,  or  (4)  whenever  appropriate,  the 

■  recommended  corrective  action  and 
sanctions  or  penalties; 

(d)  With  respect  to  the  investigation 
of  a  matter  other  than  a  complaint,  the 
preparation  and  submission  of  a  sum¬ 
mary  report  containing  the  information 
required  by  paragraph  (c)  (1),  (2),  (3) 
and  (4)  of  this  section. 

(e)  Prompt  notification  to  the  com¬ 
plainant,  if  any,  and  appropriate  con¬ 
tractor  or  subcontractor,  of  the  closing 
of  the  case  in  those  cases  wherein  the 
investigative  findings  by  the  Department 
concerned,  upon  review  and  concurrence 
by  the  Executive  Vice  Chairman,  show  no 
violation  of  the  Equal  Opportunity 
clause;  and 

(f )  Further  investigation,  as  requested, 
when  the  Executive  Vice  Chairman  does 
not  concur  in  the  findings  of  the  Depart¬ 
ment. 

§  12.806—8  Sanctiono. 

(a)  General.  In  every  case  where  in¬ 
vestigation  indicates  the  existence  of  an 
apparent  violation  of  the  provisions  of 
the  clause,  the  matter  should  be  resolved 
by  informal  means  whenever  possible. 
This  will  include,  where  appropriate. 


establishing  a  program  for  future  com¬ 
pliance  approved  by  the  Secretary  of  the 
Department.  If  a  contractor  or  sub¬ 
contractor,  without  a  hearing,  has  com¬ 
plied  with  the  recommendations  or 
orders  of  a  Department  and  believes  such 
orders  or  recommendations  to  be  erro¬ 
neous,  he  shall  upon  filing  a  request 
therefor  within  10  days  of  such  com¬ 
pliance  be  afforded  an  opportunity  for  a 
hearing  and  review  of  the  alleged  erro¬ 
neous  action  under  §  12.808. 

(b)  Termination.  No  contract  or  sub¬ 
contract  will  be  terminated  in  whole  or 
in  part  for  failure  to  comply  with  the 
provisions  of  the  Equal  Opportunity 
clause,  without  the  approval  of  the  Sec¬ 
retary.  Whenever  it  is  proposed  to 
terminate  a  contract  or  a  subcontract, 
the  contractor  or  subcontractor  will  be 
notified  in  writing  of  such  proposed 
action  and  given  ten  days  (or  such  longer 
period  as  the  Secretary  may  consider 
appropriate)  from  the  receipt  of  the 
notice  either  to  comply  with  the  pro¬ 
visions  of  the  contract  or  to  mail  a  re¬ 
quest  for  a  hearing  under  §  12.808. 

(c)  Debarment  and  suspension.  No 
contractor  or  subcontractor  will  be  de¬ 
barred  or  suspended  from  receiving  Gov¬ 
ernment  contracts  for  failure  to  comply 
with  the  provisions  of  the  clause  except 
under  the  recommendations  of  the  Sec¬ 
retary  and  the  approval  of  the  Executive 
Vice  Chairman.  In  every  case  where 
debarment  or  suspension  is  being  pro¬ 
posed,  the  contractor  or  subcontractor 
will  be  notified  by  the  Secretary  in 
writing,  of  the  proposed  recommendation 
and  given  10  days  from  the  receipt  of 
such  notice  in  which  to  mail  a  request 
for  a  hearing  under  §  12.808  or  for  one 
before  the  President’s  Committee. 

(d)  Referral  to  the  Department  of 
Justice.  Each  Department,  after  co¬ 
ordination  with  the  Assistant  Secretary 
of  Defense  (Manpower),  and  with  the 
approval  of  the  Executive  Vice  Chair¬ 
man,  may  recommend  to  the  Depart¬ 
ment  of  Justice  that,  in  cases  where 
there  is  substantial  or  material  viola¬ 
tion  or  the  threat  of  substantial  or 
material  violation  of  the  provisions  set 
forth  in  §  12.802,  appropriate  proceed¬ 
ings  be  brought  to  enforce  those  pro¬ 
visions,  including  the  enjoining,  within 
the  limitations  of  applicable  law,  of 
organizations,  individuals,  or  groups 
which  prevent  directly  or  indirectly, 
compliance  with  the  aforesaid  provi¬ 
sions:  Provided,  however.  That  no  such 
case  shall  be  referred  to  the  Department 
of  Justice  until  the  expiration  of  10  days 
(unless  a  longer  period  is  fixed  by  the 
Department)  from  the  mailing  of  notice 
of  such  proposed  referral  by  the  Depart¬ 
ment  to  the  contractor  or  subcontractor 
involved,  affording  him  an  opportunity 
to  comply  with  the  provisions  of  the  Ex¬ 
ecutive  order,  as  amended.  'The  De¬ 
partment  may  also  recommend  to  the 
Department  of  Justice  that  criminal 
proceedings  be  brought  for  the  furnish¬ 
ing  of  false  Information  to  the  Depart¬ 
ment. 

41.  Sections  12.808-l(a)  and  12.808-2 
are  revised;  in  S  12.809,  paragraph  (b)  Is 
revised  and  paragraph  (c)  is  revoked; 


new  §  12.810  is  added;  Subpart  I  is  re¬ 
vised;  and  Subpart  J  is  revoked,  as 
follows: 

§  12.808-1  General. 

*  *  •  •  • 

(a)  A  contractor  or  subcontractor  who 
has  complied  with  the  recommendations 
or  orders  of  the  Department,  but  believes 
such  recommendations  or  orders  to  be 
erroneous,  and  requests  a  hearing 
thereon  within  10  days  of  such  compli- 
ance;  or 

*  *  «  *  * 

§  12.808—2  Delegation  of  authority. 

The  Secretary  may  delegate  to  any 
person,  military  or  civilian,  or  board  of 
such  persons  within  his  department,  all 
the  authority  of  the  Secretary  conferred 
by  the  Executive  order,  as  amended,  or 
the  rules  and  regulations  of  the  Presi¬ 
dent’s  Committee  to  give  notice  of  hear¬ 
ings,  to  conduct  hearings,  and  to  make 
findings  of  fact  and  recommendations 
with  respect  to  determining  whether  a 
contractor  or  subcontractor  is  or  has 
been  in  violation  of  the  contract  clause. 

If  the  Secretary  delegates  his  authority 
to  a  board,  one  of  the  members  thereof 
shall  be  a  person  trained  in  the  law, 
and  the  Secretary  shall  designate  one 
member  to  be  the  presiding  officer  of  the 
board. 

§  1 2.809  Certificates  of  merit. 

«  «  •  «  « 

(b)  Suspension  or  revocation.  The 
Committee,  acting  through  the  Chair¬ 
man  or  Vice  Chairman,  may  at  any  time 
review  the  continued  entitlement  of  any 
employer  or  employee  organization  to  a 
Certificate  of  Merit,  and  may  suspend  or 
revoke  the  Certificate. 

(c)  [Revoked] 

§  12.810  Solicitations  or  adverlisenirnls 
for  employees. 

In  solicitations  or  advertisements  for 
employees  placed  by  or  on  behalf  of  a 
contractor  or  subcontractor,  the  require¬ 
ments  of  paragraph  (b)  of  the  Equal 
Opportunity  clause  shall  be  satisfied 
whenever  the  contractor  or  subcontrac¬ 
tor  complies  with  any  of  the  following: 

(a)  States  expressly  in  the  solicita¬ 
tions  or  advertising  that  all  qualified  ap¬ 
plicants  will  receive  consideration  for 
employment  without  regard  to  race, 
creed,  color,  or  national  origin; 

(b)  Uses  display  or  other  advertising, 
and  the  advertising  includes  an  appro¬ 
priate  insignia  prescribed  by  the  Com¬ 
mittee.  'The  use  of  the  insignia  is  con¬ 
sidered  subject  to  the  provisions  of  18 
U.S.C.  701; 

(c)  Uses  a  single  advertisement,  and 
the  advertisement  is  grouped  with  other 
advertisements  under  a  caption  which 
clearly  states  that  all  employers  in  the 
group  assure  all  qualified  applicants 
equal  consideration  for  employment 
without  regard  to  race,  creed,  color,  or 
national  origin; 

(d)  Uses  a  single  advertisement  in 
which  appears  in  clearly  distinguishable 
type  the  phrase  “an  equal  opportunity 
employer.’’ 
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Subpart  I — Nondiscrimirtalion 
Because  of  Age 

§  12.901  Policy  regarding  nondiscrimi¬ 
nation  because  of  age. 

It  is  the  policy  of  the  Executive  Branch 
of  the  Government  (a)  that  contrac¬ 
tors  and  subcontractors  engaged  in  the 
performance  of  Federal  contracts  shall 
not.  in  connection  with  the  employment, 
advancement,  or  discharge  of  employees 
or  in  connection  with  the  terms,  condi¬ 
tions,  or  privileges  of  their  employment, 
discriminate  against  persons  because  of 
their  age  except  upon  the  basis  of  a  bona 
fide  occupational  qualification,  retire¬ 
ment  plan,  or  statutory  requirement;  and 
(b)  that  contractors  and  subcontractors, 
or  persons  acting  on  their  behalf,  shall 
not  specify,  in  solicitations  or  advertise¬ 
ments  for  employees  to  work  on  Govern¬ 
ment  contracts,  a  maximum  fm’e  limit  for 
such  employment  unless  the  specified 
maximum  age  limit  is  oastd  upon  a 
bona  fide  occupational  quolification,  re¬ 
tirement  plan,  or  statuw>iy  -equirement. 
This  policy  is  stated  in  Fjcecutive  Order 
No.  11141  dated  February  12,  1964.  Any 
complaint  regarding  a  concern’s  compli¬ 
ance  with  the  foregoing  policy  should  be 
^brought  to  the  attention  of  the  concern 
by  a  communication  (in  writing,  if  ap¬ 
propriate)  which  states  the  policy,  indi¬ 
cates  that  the  concern’s  compliance  with 
the  policy  has  been  questioned,  and  re¬ 
quests  that  the  concern  take  any  appro¬ 
priate  steps  which  may  be  necessary  to 
comply  with  the  policy. 

Subpart  J — Nondiscrimination 
Because  of  Age  [Revoked! 


PART  13— GOVERNMENT  PROPERTY 

42.  In  §  13.702(a),  clause  paragraph 
(c)  is  revised;  in  §  13.704,  clause  para¬ 
graph  (f)  (iii)  is  revised;  and  in  §  13.705, 
the  clause  heading  and  clause  paragraph 
(a)  are  revised,  as  follows: 

§  13.702  Government  property  clause 
for  fixed-price  contracts. 

(a)  •  *  • 

Government  Property  (Fixed-Price) 
(Nov.  1964) 

*  •  •  •  • 

(c)  Title.  Title  to  all  property  furnished 
by  the  Government  shall  remain  in  the  Gov¬ 
ernment.  In  order  to  define  the  obligations 
of  the  parties  under  this  clause,  title  to  each 
item  of  facilities,  special  test  equipment,  and 
special  tooling  (other  than  that  subject  to  a 
“Special  Tooling”  clause)  acquired  by  the 
Contractor  for  the  Government  pursuant  to 
this  contract  shall  pass  to  and  vest  in  the 
Government  when  its  use  in  the  perform¬ 
ance  of  this  contract  commences,  or  upon 
payment  therefor  by  the  Government,  which¬ 
ever  is  earlier,  whether  or  not  title  previously 
vested.  All  Government-furnished  property, 
together  with  all  property  acautred  by  the 
Contractor  title  to  which  vests  in  the  Gov¬ 
ernment  under  this  paragraph,  is  subject  to 
the  provisions  of  this  clause  and  is  herein¬ 
after  collectively  referred  to  as  “Government 
property".  Title  to  Government  property 
shall  not  be  afiected  by  the  Incorporation  or 
attachment  thereof  to  any  property  not 
owned  by  the  Government,  nor  shall  such 
Government  property,  or  any  pcut  thereof, 
be  or  become  a  fixture  at  lose  its  identity  as 


personalty  by  reason  of  affixation  to  any 
realty. 

•  *  •  •  • 

§  13.704  Special  Uxding  clause  for 
fixed-price  contracts. 

•  •  •  •  • 

Special  Tooling  (Nov.  1964) 

•  •  •  •  * 

(f)  Disposition  of  special  tooling.  •  •  • 

(ill)  A  direction  to  the  contractor  to  sell, 
or  to  dispose  of  as  scrap,  for  the  accoimt  of 
the  Government,  any  or  all  of  the  special 
tooling  covered  by  such  list; 

•  •  #  •  # 

§  13.705  Special  test  equipment  clause 
for  negotiated  contracts. 

•  *  *  •  * 

Special  Test  Equipment  (December  1964) 

(a)  Definition.  Special  test  equipment 
means  electrical,  electronic,  hydraulic,  pneu¬ 
matic,  mechanical  or  other  items  or  assem¬ 
blies  of  equipment,  which  are  of  such  a 
specialized  nature  that,  without  modification 
or  alteration,  the  use  of  such  items  (if  they 
are  to  be  used  separately)  or  assemblies  is 
limited  to  testing  in  the  development  or  pro¬ 
duction  of  particular  supplies  or  parts 
thereof,  or  in  the  performance  of  particular 
services.  The  term  “special  test  equipment” 
includes  all  components  of  any  assemblies  of 
such  equipment,  but  does  not  include: 

(I)  consumable  property; 

(II)  special  tooling;  or 

(iii)  buildings,  nonseverable  structures 
(except  foundations  and  similar  improve¬ 
ments  necessary  for  the  installation  of  spe¬ 
cial  test  equipment,  general  or  special  ma¬ 
chine  tools,  or  similar  capital  items). 

•  *  •  •  * 


PART  15— CONTRACT  COST  PRINCI¬ 
PLES  AND  PROCEDURES 

43.  Section  15.205-6(b)  is  revised  and 
§  15.205-25  is  revoked,  as  follows: 

§  15.205—6  Compensation  for  personal 
services. 

*  *  •  *  • 

(b)  Salaries  and  wages.  Salaries  and 
wages  for  current  services  include  gross 
compensation  paid  to  employees  in  the 
form  of  cash,  products,  or  services,  and 
are  allowable. 

•  «  •  •  • 

§  15.205—25  Overtime  premiums.  [Re¬ 
voked] 


PART  16— PROCUREMENT  FORMS 

44.  Paragraph  (e)  of  §  16.101-2  is  re¬ 
voked;  paragraph  (e)  of  S  16.102-2  is 
revoked;  S  16.201-2  is  revised;  in  §  16.202, 
subdivision  (xiil)  is  added  to  paragraph 
(b)  (2)  and  paragraph  (c)  is  revised;  and 
§  16.203-2(d)  is  revised,  as  follows: 

§  16.101—2  Conditions  for  use. 

•  •  •  •  • 

(e)  [Revoked] 

§  16.102—2  Conditions  for  use. 

•  •  •  •  • 

(e)  [Revoked] 

§  16.201—2  Conditions  for  use. 


involving  extensive  negotiation  or,  (b) 
a  cost-reimbursement  type  contract. 
Standard  Form  36  (Continuation  Sheet) , 
or  DD  Form  1155c  (Continuation  Sheet) 
may  be  used  as  required.  Standard 
Form  18  may  be  used  for  negotiated  pro¬ 
curements  in  excess  of  $2,500  and  shall 
be  used  for  negotiated  procurements  of 
$2,500  or  less  (including  purchase  or¬ 
ders)  when  written  solicitations  (other 
than  by  telegram)  of  quotations  are  used 
(see  §  3.604  of  this  chapter) .  ’Two  copies 
of  Standard  Form  18  shall  be  sent  to  each 
prospective  supplier  and  he  shall  be  re¬ 
quested  to  return  only  one  signed  copy. 
A  quotation  submitted  on  this  form  is 
not  to  be  construed  as  an  offer  which 
can  be  accepted  by  the  Government  to 
form  a  binding  contract.  Therefore, 
issuance  by  the  Government  of  a  pur¬ 
chase  order  pursuant  to  a  supplier’s  quo¬ 
tation  does  not  constitute  a  contract, 
but  the  purchase  order  is  an  offer  by  the 
Government  to  the  supplier  to  buy  cer¬ 
tain  goods  or  services  upon  specified 
terms  and  conditions. 

§  16.202  Negotiated  Contract  Forms 

(DD  Forms  1261  and  1270). 

*  •  «  •  • 

(b)  *  *  • 

^(2)  •  •  • 

(xili)  Where  Government  property 
having  an  acquisition  cost  of  more  than 
$25,000  is  to  be  furnished,  the  Govern¬ 
ment  Property  (Fixed-Price)  clause  in 
§  13.702  of  this  chapter  shall  be  inserted 
in  the  Schedule;  and  where  Govern¬ 
ment  property  having  an  acquisition  cost 
of  $25,000  or  less  is  to  be  furnished,  the 
Govenunent-Fumished  Property  (Short 
Form)  clause  in  §  13.710  of  this  chapter 
shall  be  inserted  in  the  Schedule. 

(c)  Long  form  negotiated  supply  con¬ 
tracts.  (1)  Except  as  provided  in  para¬ 
graphs  (a)  (3)  and  (b)  of  this  section. 
DD  Form  1261  (Negotiated  Contract) 
shall  be  used  with  Standard  Form  32 
(General  Provisions  (Supply  Contract) ) , 
any  other  forms  containing  contract  pro¬ 
visions  which  are  prescribed  by  this  sub¬ 
chapter  or  Departmental  procedures,  and 
Standard  Form  36  (Continuation  Sheet) 
for  entering  into  negotiated  fixed-price 
type  supply  contracts  to  which  Subpart 
A,  Part  12  of  this  chapter,  is  applicable. 

(2)  Except  as  provided  in  paragraph 
(a)(3)  of  this  section,  DD  Form  1261 
(Negotiated  Contract)  shall  be  used  with 
DD-ASPR  Form  748  (General  Pro- 
vlsions-Cost-Reimbursement  Supply 
Contracts,  any  other  forms  contaiJ^ng 
contract  provisions  which  are  prescribed 
by  this  subchapter  or  Departmental 
procedures,  and  Standard  From  36  (Con¬ 
tinuation  Sheet)  for  entering  into  nego¬ 
tiated  cost-reimbursement  type  con¬ 
tracts  to  which  Subpart  B,  Part  12  of  this 
chapter,  is  applicable. 

•  •  *  •  * 

§  16.203—2  Gonditions  for  use. 


(d)  Standard  Form  32,  if  applicable, 
and  any  other  general  provisions  may 
Standard  Form  18  is  authorized  for  be  attached  to  each  copy  of  the  Request 
use  when  it  m>pears  reasonably  certain  for  Proposals.  Alternatively,  one  copy 
that  the  inrocurement  will  be  consum-  only  of  Standard  Form  32  and  any  other 
mated  by  (a)  a  fixed-price  type  contract  general  provisions  need  be  furnished  to 
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each  supplier,  for  retention,  if  such  pro¬ 
visions  are  specifically  Incorporated  by 
reference,  including  each  form  name, 
number  and  date,  in  DD  Form  746-1. 
Provisions  which  are  inapplicable  to  a 
particular  procurement,  or  to  military 
procurements  generally,  may  be  deleted 
by  appropriate  reference  in  an  “Alter¬ 
ations  in  Contract”  clause. 

*  ,  •  *  *  * 

45.  Section  16.204  is  revised;  new 
§§  16.204-1  and  16.204-2  are  added; 

§§  16.301,  16.302,  and  16.303  are  revised; 

§§  16.303-1  and  16.303-2  are  revoked;  and 
§  16.304  is  revised,  as  follows: 

§  16.204  General  provisions— cost  re¬ 
imbursement  supply  contracts  (DD— 
ASPR  Form  748). 

§  16.204—1  Conditions  for  use. 

DD-ASPR  Form  748  shall  be  used  in 
conjimction  with  any  negotiated  con¬ 
tract  to  be  performed  within  the  United 
States,  its  possessions  or  Puerto  Rico  and 
to  which  Subpart  B,  Part  12  of  this  chap¬ 
ter,  is  applicable.  It  may  be  used  in  con¬ 
junction  with  cost-sharing  and  cost-plus- 
incentive-fee  contracts  only  when  appro¬ 
priately  modified.  It  contains  all  of  the 
clauses  required  by  §  7.203  of  this  chapter 
and  some  of  the  clauses  set  forth  in 
§§7.204  and  7.205.  The  addition  of 
other  clauses  set  forth  in  Subpart  B, 
Part  12  of  this  chapter,  or  of  other  clauses 
not  inconsistent  with  this  subchapter 
shall  be  accomplished  by  appending  such 
clauses  as  “Additional  General  Provi¬ 
sions”,  numbered  consecutively.  The 
deletion  and  modification  of  clauses  con¬ 
tained  in  the  form  or  in  the  “Additional 
General  Provisions”  shall  be  accom¬ 
plished  by  appropriate  reference  or  pro¬ 
vision  in  an  “Alterations  in  Contract” 
clause.  These  instructions  must  be  read 
in  conjunction  with  Subpart  B,  Part  12 
of  this  chapter,  to  make  certain  that 
current  clauses  are  in  use  at  all  times. 

§  16.204—2  Procedures. 

DD-ASPR  Form  748  and  any  “Addi¬ 
tional  General  Provisions”  may  be  at¬ 
tached  to  each  copy  of  the  Request  for 
Quotations.  Alternatively,  ordy  one 
copy  of  DD-ASPR  Form  748  and  any 
“Additional  General  Provisions”  need  be 
furnished  to  each  offeror,  for  retention, 
if  such  provisions  are  specifically  incor¬ 
porated  by  reference.  Including  each 
form  name,  number  and  date,  in  Stand¬ 
ard  Form  18.  In  either  case,  one  copy  of 
DD-ASPR  Form  748  and  any  “Additional 
General  Provisions”  shall  be  attached  to 
each  executed  contract. 

§  16.301  Receipt  for  cash — subvoucher 
(Standard  form  1165)^ 

Standard  Form  1165  may  be  used  in 
connection  with  procurements  by  the 
imprest  fund  (petty  cash)  method  in 
accordance  with  §  3.607  of  this  chapter. 

§  16.302  Purchase  order  —  invoice  — 
voucher  (standard  form  44). 
Standard  Form  44  is  authorized  for  use 
to  accomplish  small  purchases  in  accord¬ 
ance  with  §  3.608-8  of  this  chapter. 

§  16.303  Order  for  supplies  or  services 
(DD  Forms  1155,  1155r,  1155c, 
1155C-1,  and  1155s). 

Order  for  supplies  or  services,  DD 
Form  1155  series,  shall  be  used  to  ac¬ 


complish  small  purchases  in  accordance 
with  §  3.608-1  of  this  chapter. 

§  16.303—1  (^neral.  [Revoked] 

§  16.303—2  Conditions  for  use.  [Re¬ 
voked] 

§  16.304  Blanket  purchase  order. 

See  Subpart  F,  Part  3  of  this  chapter, 
and  particularly  §  3.605. 

46.  Subpart  D  is  revised  to  read  as 
follows: 

Subpart  D— Construction  and  Architect-Engineer 
Contract  Forms  and  Formats 

Sec. 

16.400  Scope  of  subpart. 

16.401  Advertised  construction  contract 

forms. 

16.401- 1  General. 

16.401- 2  Conditions  for  use. 

16.401- 3  Terms,  conditions  and  provisions. 

16.402  Negotiated  construction  contract 

forms. 

16.402- 1  General. 

16.402- 2  Contracts  not  exceeding  $2,000. 

16.402- 3  Cost-plus-a-fixed-fee  contracts. 

16.403  Architect-engineer  contracts. 

16.403- 1  General. 

16.403- 2  Statement  of  services. 

16.403- 3  Requirements  for  registration  of 

designers. 

16.403- 4  Inspection  services. 

16.403- 5  Lump  sum  architect-engineer  con¬ 

tract  format. 

16.404  Contracts  for  dismantling,  demo¬ 

lition  or  removal  of  improve¬ 
ments. 

16.404- 1  General. 

16.404- 2  Contract  format. 

16.405  Miscellaneous  forms. 

16.405- 1  [Reserved] 

16.405- 2  Experience  data  forms. 

16.405- 3  Contract  modification  forms. 

Aitthohitt:  The  provisions  of  this  Subpart 
D  issued  under  sec.  2202,  70  A  Stat.  120;  10 
U.S.C.  2202.  Interpret  or  apply  secs.  2301- 
2314,  70A  Stat.  127-133;  10  U.S.C.  2301-2314. 

Subpart  D — Construction  and  Archi¬ 
tect-Engineer  Contract  Forms  and 
Formats 

§  16.480  Scope  of  subpart. 

This  subpart  prescribes  forms  and 
formats  for  use  in  construction  and  ar¬ 
chitect-engineer  contracts  and  for  dis¬ 
mantling,  demolition  and  removal  con¬ 
tracts. 

§  16.401  Advertised  construclion  con¬ 
tract  forms. 

§  16.401—1  General. 

The  following  forms  are  prescribed  for 
use  in  formally  advertised  construction 
contracts  where  the  work  is  to  be  per¬ 
formed  in  the  United  States,  its  posses¬ 
sions,  or  Puerto  Rico : 

(a)  Standard  Form  19 — Invitation, 
Bid  and  Award  (Construction,  Altera¬ 
tion,  or  Repair) .  Pending  revision  of  the 
January  1959  edition  of  this  form,  (1) 
delete  clauses  9  and  10  of  the  General 
Provisions  on  the  reverse  thereof;  and 
(2)  substitute  the  following  small  busi¬ 
ness  representation  for  that  in  the  Bid 
section  of  the  form:  “That  he  [  ]  is, 

[  ]  is  not,  a  small  business  (x>ncem. 
(For  this  purpo^,  a  small  business  con¬ 
cern  is  a  business  concern,  including  its 
affiliates,  which  (i)  is  independently 
owned  and  operated,  (ii)  is  not  dominant 
in  the  field  of  operation  in  which  it  is 
bidding  on  Government  contracts,  and 


(iil)  had  average  annual  receipts  for  the 
preceding  three  fiscal  years  not  exceed¬ 
ing  $7,500,000.  For  additional  informa¬ 
tion,  see  governing  regulations  of  the 
Small  Business  Administration.)” 

(b)  Standard  Form  19-A — Labor 
Standards  Provisions — Applicable  to 
Contracts  in  excess  of  $2,000. 

(c)  Standard  Form  20 — Invitation  for 
Bids  (Construction  Contract). 

(d)  Standard  Form  21 — Bid  Form 
(Construction  Contract) . 

(e)  Standard  Form  22 — ^Instructions 

to  Bidders  (Construction  Contract) .  j 

(f)  Standard  Form  23 — Construction 
Contract. 

(g)  Standard  Form  23-A — General  ! 

Provisions  (Construction  Contract). 

Note:  The  Federal,  State,  and  Local  Taxes 
clause  in  S  11.401-1  of  this  chapter  shall  be 
used  as  a  part  of  Standard  Form  23-A  when 
that  Standard  Form  is  used  In  any  advertised 
procurement  or  in  any  of  the  other  clrcxim- 
stances  set  forth  In  $  11.401-1.  When  a 
Standard  Form  23-A  is  used  In  a  negotiated 
fixed-price  contract  In  excess  of  $10,000 
where  the  contracting  officer  is  not  satisfied 
that  the  contract  price,  by  virtue  of  com- 
Ijetltlon  or  otherwise,  excludes  contingencies 
for  State  and  Local  taxes,  the  Federal,  State, 
and  Local  Taxes  clause  in  §  11.401-2  shall  be 
made  a  part  of  the  contract. 

(h)  DD  Form  1260 — Amendment  to 
Invitation  for  Bids,  on  an  optional  basis. 

(i)  Continuation  sheet.  There  is  no 
prescribed  form  of  Continuation  Sheet 
for  construction  contracts.  A  blank 
sheet,  incorporating  (1)  the  contract  or 
invitation  number,  as  appropriate;  (2) 
page  number  and  number  of  pages;  and 
(3)  name  of  bidder  or  contractor  may  be 
used  for  this  purpose.  Standard  Form 
36,  Continuation  Sheet  (Supply  Con¬ 
tract)  ,  shall  not  be  used  for  construction 
contracts. 

§  16.401—2  Conditions  for  use. 

(a)  Contracts  not  to  exceed  $2,000. 
Standard  Form  19  shall  be  used  for  con¬ 
struction  contracts  not  in  excess  of 
$2,000  executed  as  a  result  of  foimal 
advertising.  Standard  Form  22  also  may 
be  used.  When  the  contract  may  ex¬ 
ceed  $2,000,  the  following  language  shall 
be  inserted  in  the  space  provided  in  the 
bid  portion  of  Standard  Form  19  prior  to 
the  issuance  of  the  invitation: 

If  this  bid  exceeds  $2,000,  the  bidder  shall 
furnish  with  his  bid  a  bid  guaranty  In  an 

amoimt  equal  to _ percent  of  hls  bid; 

fallxire  to  submit  the  guaranty  on  time  is 
cavise  for  rejection  of  the  bid.  The  under¬ 
signed  further  agrees.  If  this  bid  exceeds 
$2,000  (1)  to  comply  with  the  Labor  Stand¬ 
ards  Provisions  Applicable  to  Contracts  in 
Excess  of  $2,000  (Standard  Form  19-A) ;  (ii) 
to  pay  not  less  than  the  mlnlmiun  hourly 
rates  of  wages  set  forth  In  the  specifications; 
(111)  to  furnish  a  performance  bond  in  an 
amount  equal  to _ percent  and  a  pay¬ 

ment  bond  In  an  amount  equal  to  50  percent 
of  the  contract  price  with  smety  or  sureties 
acceptable  to  the  Government;  and  (iv)  to 
furnish  such  additional  amount  of  per¬ 
formance  and  payment  bonds  as  may  be 
required  by  the  Contracting  Officer  In  con¬ 
nection  with  any  Increase  In  the  contract 
price.  (January  1965) 

When  Standard  Form  19  is  used,  prog¬ 
ress  payments  may  be  made  if  the  period 
of  performance  is  greater  than  one 
month.  However,  if  the  period  of  per¬ 
formance  is  less  than  one  month  or  the 
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total  contract  amount  does  not  warrant 
progress  payments,  a  single  payment 
may  be  made,  in  which  case  the  con¬ 
tracting  o£Qcer  may  indicate  completion 
and  final  acceptance  of  the  contract 
woilc  by  a  stamped  and  signed  state- 
tment  to  that  effect  on  the  face  of  the 
standard  form  and  forwarding  it  to  the 
disbursing  officer  for  payment.  The  fol¬ 
lowing  statement  may  be  used  for  this 
purpose: 

I  certify  that  the  work  and  services  fur¬ 
nished  hereunder  have  been  completed,  In¬ 
spected,  and  accepted  as  conforming  to  the 
contract  requirements,  and  the  amount  is 
correct  and  proper  for  payment. 


(Signature  and  title  of 
certifying  officer) 

(b)  Contracts  estimated  to  exceed 
$2,000  hut  not  to  exceed  $10,000.  Stand¬ 
ard  Forms  19  and  19-A  shall  be  used  for 
these  construction  contracts  executed  as 
a  result  of  formal  advertising.  Stand¬ 
ard  Form  22  also  may  be  used.  The  ad¬ 
ditional  language  set  forth  in  paragraph 
(a)  of  this  section  shall  be  inserted  in 
the  bid  portion  of  Standard  Form  19 
prior  to  issuance  of  the  invitation. 

(c)  Contracts  estimated  to  exceed 
$10,000.  Standard  Forms  19-A,  20,  21, 
22,  23,  and  23-A  shall  be  used  for  these 
construction  contracts  executed  as  a  re¬ 
sult  of  formal  advertising.  Strict  com¬ 
pliance  with  the  following  instructions  is 
required. 

(1)  Standard  Form  119-A.  This  form 
shall  be  attached  to  the  contract  file. 

(2)  Standard  Form  20  (.invitation  for 
bids).  Bidders  shall  be  requested  to  re¬ 
turn  only  two  signed  copies  of  their  bids. 
This  form  shall  be  completed  by  insert¬ 
ing  the  appropriate  data  on  the  face  of 
the  form.  See  §  18.202  of  this  chapter 
and  the  following: 

(i)  Information  regarding  bidding 
material,  bid  guarantee  and  bonds.  In¬ 
sert  the  following  paragraphs  on  the 
face  of  the  forni: 

(A)  Bid  bonds.  Each  bidder  shall  sub¬ 
mit  with  his  bid  a  Bid  Bond  (Standard  Form 
24)  with  good  and  sufficient  surety  or 
sureties  acceptable  to  the  Government,  or 
other  security  as  provided  in  paragraph  4 
of  Instructions  to  Bidders  (Standard  Form 
22)  in  the  form  of  twenty  percent  (20%)  of 
the  bid  price  or  $3,000,000  whichever  is 
lesser.  The  bid  bond  penalty  may  be  ex¬ 
pressed  in  terms  of  a  percentage  of  the 
bid  price  or  may  be  expressed  in  dollars 
and  cents. 

(B)  Performance  and  payment  bonds. 

within _ days  after  the  prescribed  forms 

are  presented  to  the  bidder  to  whom  award 
is  made  for  signature,  a  written  contract 
on  the  form  {K’escrlbed  by  the  specifications 
shall  be  executed  and  two  bonds,  each  with 
good  and  sufficient  smety  or  sureties  accept¬ 
able  to  the  Government,  furnished;  namely 
a  performance  bond  (Standard  Form  25  or 
27)  and  a  payment  bond  (Standard  Form 
25A  or  27A) .  The  penal  sums  of  such  bonds 
will  be  as  follows:  * 

I.  Performance  bond.  The  penal  sum  of 
the  performance  bond  shall  equal _ per¬ 
cent  ( _ %)  of  the  contract  price.  (Insert 

the  appropriate  percent  determined  In  ac¬ 
cordance  with  the  provisions  of  10-103.1  (a).) 


n.  Payment  bond.  a.  When  the  contract 
price  Is  $1,000,000  or  less,  the  penal  sum  wUl 
be  fifty  percent  (50%)  of  the  contract  price. 

b.  When  the  contract  price  is  in  excess 
of  $1,000,000  but  not  more  than  $5,000,000, 
the  penal  sum  shall  be  forty  percent  (40%) 
of  the  contract  price. 

c.  When  the  contract  price  is  more  than 
$5,000,000,  the  penal  siun  shall  be  $2,500,000. 

Any  bonds  furnished  will  be  furnished  by 
the  contractor  to  the  Government  prior  to 
commencement  of  contract  performance. 

(ii)  Additional  information  for  bidders. 

(a)  Additional  information  and  instruc¬ 
tions  may  be  given  to  bidders  by  using  the 
reverse  side  of  Standard  Form  20  or  con¬ 
tinuation  sheets.  If  used,  the  reverse  side  of 
Standard  Form  20,  and  each  continuation 
sheet  vised,  shaU  be  headed:  “Read  the  Fol¬ 
lowing  in  Conjunction  With  the  Instructions 
to  Bidders,  Standard  Form  22.” 

(b)  When  required  by  the  Instructions 

pertaining  to  the  various  paragraphs  or  by 
the  procuring  activity,  a  paragraph  shall 
be  inserted  advising  prospective  bidders 
where  complete  drawings  and  specifications 
may  be  examined  or  copies  obtained,  infor¬ 
mation  as  to  the  charge,  if  any,  to  be  made 
for  the  drawings  and  specifications,  and  the 
conditions  under  which  they  may  be  ob¬ 
tained.  If  a  charge  is  made  for  the  draw¬ 
ings  and  specifications  the  following  sen¬ 
tences  shall  be  Included:  “Payment  will  be 
made  by  cash  or  check,  or  money  order  and 
delivered  to  the  Finance  and  Accounting  Of¬ 
ficer,  _  Checks  and  money  orders 

should  be  made  payable  to  ‘Treasurer  of  the 
United  States’.” 

(c)  Paragraph  10  of  Standard  Form  22, 
Instructions  to  Bidders  reserves  in  the  Gov¬ 
ernment  the  right  to  accept  any  item  or  com¬ 
bination  of  items  of  a  bid,  unless  precluded 
by  the  invitation  for  bids  or  the  bidder  in¬ 
cludes  in  his  bid,  a  restrictive  limitation. 
However,  in  unit  price  contracts,  although 
the  work  is  set  out  in  “items”  for  pay  pur¬ 
poses,  the  nature  of  the  work  is  not  normally 
such  that  multiple  awards  can  be  made  on 
the  basis  of  such  items.  Accordingly,  for 
purposes  of  award,  the  work  should  be  set 
up  on  the  basis  of  such  items.  Accordingly, 
for  purposes  of  award,  the  work  should  be 
set  up  on  a  basis  of  schedules,  each  schedule 
comprised  of  a  group  of  items  which  by  their 
nature  must  be  performed  under  a  single 
contract.  Thus,  if  the  entire  project  is  not 
susceptible  of  division  among  several  con¬ 
tractors,  the  work  will  be  set  up  as  a  single 
schedule.  Conversely,  if  the  work  is  of  a 
nature  that  lends  Itself  to  multiple  awards, 
the  items  will  be  grouped  in  separate  and 
distinct  schedules,  each  capable  of  being 
awarded  as  a  separate  contract. 

(d)  Where  DD  Form  1260,  Amendment  to 
Invitation  for  Bids,  is  not  used,  each  amend¬ 
ment  to  an  Invitation  for  bids  shall  contain 
a  statement  as  follows: 

Notice:  Bidders  are  required  to  acknowl¬ 
edge  receipt  of  this  amendment  on  the  bid 
form,  in  the  space  provided,  or  by  separate 
letter  or  telegram  prior  to  opening  of  bids. 
Failure  to  acknowledge  all  amendments  may 
cause  rejection  of  the  bid. 

(3)  Standard  Form  21  (Bid  Form) . 
This  form  shall  be  furnished  to  all  bid¬ 
ders  with  the  invitation  for  bids.  If  the 
work  is  divided  into  separate  schedules  a 
bidding  schedule  showing  a  breakdown 
for  each  such  separate  schedule  should  be 
attached  to  the  invitation  for  bids  and 
a  statement  referring  thereto  made  on 
Standard  Form  21. 


Biddino  Schkdulk 


(To  be  attached  to  bid  form  when  required 
by  the  invitation  for  bids) 


Item 

No. 

Description 

Esti¬ 

mated 

quan¬ 

tity 

Unit 

Unit 

price 

Esti¬ 

mated 

amount 

i 

(The  following  paragraphs  shall  be  printed  on  the  last 
page  of  the  bidding  schedule  immediately  below  the 
schedule.) 

Note:  Use  additional  p)age  if  necessary. 
All  extensions  of  the  unit  prices  shown  will 
be  subject  to  verification  by  the  Government. 
In  case  of  variation  between  the  unit  price 
and  the  extension,  the  unit  price  wUl  be 
considered  to  be  the  bid. 

If  a  modification  to  a  bid  based  on  unit 
prices  is  submitted,  which  provides  for 
a  lump  sum  adjustment  to  the  total  es¬ 
timated  cost,  the  application  of  the  lump 
sum  adjustment  to  each  unit  price  in  the 
bid  schedule  must  be  stated.  If  it  is  not 
stated,  the  bidder  agrees  that  the  lump 
sum  adjustment  shall  be  applied  on  a 
pro  rata  basis  to  every  unit  price  in  the 
bid  schedule. 

(4)  Standard  Form  22  (Instructions  to 
Bidders).  A  copy  of  this  form  should 
accompany  each  invitation  for  bids  for 
the  information  of  bidders. 

(5)  Standard  Form  23  (Construction 
Contract).  A  copy  of  this  form  should 
be  furnished  bidders  with  the  invitation 
for  bids  for  information.  The  form  shall 
be  completed  after  award  to  the  accept¬ 
able  bidder  and  executed  by  the  parties 
as  the  formal  contract  instnunent. 

(6)  Standard  Form  23-A  (General 
Provisions).  Additional  general  provi¬ 
sions  or  modifications  to  the  General 
Provisions  as  authorized  in  Subpart  F, 
Part  7  of  this  chapter,  may  be  added  to 
this  form.  Standard  Form  23-A  with 
any  additional  sheets  necessary  shall  be 
attached  to  the  executed  contract. 

(7)  Specifications.  Specifications  con¬ 
sisting  of  technical  and  special  pro¬ 
visions  pertinent  to  the  particular  con¬ 
tract  and  contract  drawings  shall  be  at¬ 
tached  to  the  above  standard  forms  to 
complete  the  contract. 

§  16.401—3  Terms,  conditions  and  pro¬ 
visions. 

(a)  The  use  of  additional  contract 
provisions  consistent  with  those  con¬ 
tained  in  the  above  forms  is  authorized, 
and,  where  required  elsewhere  in  this 
subchapter,  the  use  of  such  additional 
provisions  is  mandatory. 

(b)  Changes  or  additional  provisions 
inconsistent  with  those  contained  in  the 
standard  forms  shall  be  incorporated 
when  required  by  this  subchapter,  and 
may  be  incorporated  when  authorized  by 
this  subchapter,  or  when  approved  pur¬ 
suant  to  §  1.109  of  this  chapter.  A  copy 
of  any  such  approval  pursuant  to  §  1.- 
109-2  shall  be  forward^  by  the  approv¬ 
ing  authority  to  the  General  Services 
Administration. 

(c)  The  provisions  of  paragraphs  (a) 
and  (b)  of  this  section  shall  not  be  con- 


6016 


RULES  AND  REGULATIONS 


strued  to  authorize  the  reinstatement  in 
Standard  Form  19  of  clauses  which  ap¬ 
pear  in  Standard  Form  23-A  and  which 
have  either  been  condensed  or  omitted 
in  the  development  of  Standard  Form  19 
in  the  interests  of  simplification  and 
uniformity.  Where  such  reinstatement 
is  deemed  essential,  the  matter  shall  be 
handled  as  a  deviation  as  provided  in 
§  1.109  of  this  chapter.  Deviations  are 
not  required  for  the  use  with  Standard 
Form  19  of  clauses  which,  although  not 
properly  a  part  of  Standard  Form  23-A 
may  accompany  it  when  printed  for  use 
within  the  Department  of  Defense  (e.g., 
“Termination  for  Convenience  of  the 
Government”  and  “Gratuities”) . 

(d)  The  “Disputes”  clause  of  Stand¬ 
ard  Form  19  may  be  altered  by  inserting 
in  the  schedule  or  in  the  specifications, 
the  following: 

Alterations. ,  As  used  In  the  “Disputes” 
clause  of  the  General  Provisions  “head  of  the 
Federal  Agency”  means  the  “Secretary”  of 
the  (insert  name  of  Military  Department). 
(August  1959) 

(e)  During  a  period  of  national  emer- 
agency,  paragraph  (d)  (1)  of  the  “Termi¬ 
nation  for  Default — ^Damages  for  De¬ 
lay — ^Time  Extensions”  clause  of  Stand¬ 
ard  Form  23-A  may  be  changed  by 
deleting  the  words  "unforeseeable 
causes”  in  the  two  places  where  they  ap¬ 
pear  in  the  first  sentence  and  substitut¬ 
ing  therefor  the  words,  “causes,  other 
than  normal  weather”. 

(f)  Deletion  or  modification  of  provi¬ 
sions  in  the  above  forms  shall  be  accom¬ 
plished  in  the  “Alterations”  paragraph 
of  Standard  Form  23,  or  in  an  "Altera¬ 
tions”  paragraph  added  in  the  schedule 
of  Standard  Form  19,  or  in  the  specifi¬ 
cations,  as  may  be  appropriate. 

(g)  Whenever  Standard  Forms  19  and 
19-A  are  used  for  formally  advertised 
contracts  the  clause  entitled  “Covenant 
Against  Contingent  Fees”  need  not  be 
included. 

§  16.402  Negotiated  construction  con* 
tract  forms. 

§  16.402-1  General 

Use  of  the  forms  prescribed  in  §  16.401 
is  optional  for  negotiated  construction 
contracts.  When  used  for  negotiated 
contracts,  the  forms  shall  be  adapted  by 
lining  out  or  obliterating  the  words 
“sealed”  and  “publicly  opened”  and  add¬ 
ing  language  to  (a)  indicate  the  author¬ 
ity  for  negotiation,  and  (b)  provide  that 
wherever  the  words  “invitation”  and 
“bid”  occur  they  shall  be  deemed  to  refer 
to  “solicitation”  and  “offer”,  respectively. 
The  appropriate  clauses  required  for 
negotiated  contracts  shall  be  added  to 
the  contract  forms.  For  example, 
the  “Examination  of  Records”  clause 
!  7.104-15  of  this  chapter,  must  be  added 
if  the  negotiated  contract  exceeds  $2,500. 

§  16.402—2  Contracts  not  exceeding 

$2,000. 

When  procurements  are  negotiated  in 
accordance  with  S  18.302  of  this  chapter, 
either  DD  Poim  1155  or  Standard  Form 
19  shall  be  used  with  the  appropriate 
changes  indicated  in  §  16.402-1. 


§  16.402—3  Cost 'plua'a* fixed -fee  con- 
tracts. 

When  the  use  of  a  cost-plus-a-fixed- 
fee  contract  is  authorized  (S  18.112  of 
this  chapter)  and  the  appropriate  deter¬ 
mination  has  been  made  (§  3.405  of  this 
chapter) ,  the  format  below  shall  be  used, 
together  with  the  clauses  required  by 
§§  7.605  and  7.606  of  this  chapter.  If 
the  work  is  to  be  performed  outside  the 
United  States,  its  possessions  or  Puerto 
Rico,  such  contract  clauses  shall  be  de¬ 
leted  or  modified  as  necessary  to  refiect 
statutory  requirements,  agreements  be¬ 
tween  the  United  States  and  the  host 
foreign  country,  and  agreements  between 
the  parties.  For  labor  requirements  ap¬ 
plicable  to  overseas  contracts,  see 
§  12.403-3  of  this  chapter. 

Contract _ 

(Negotiated) 

CoST-PLOS-A-FIXED-PEE  CONSTRTJCnOK 
Contract 

DEPARTMENT  OP  THE _ 

Contractor  and  address _ 

Contract  for  construction  of _ 

Location _ 

Fixed  fee _ 

Estimated  construction  cost _ 

Exclusive  of  fixed  fee _ _ 

Payment: 

To  be  made  by _ _ 

At _ _ 

The  supplies  and  services  to  be  obtained 
by  this  Instrument  are  authorized  by,  are  for 
the  purposes  set  forth  In,  and  are  chargeable 
to  the  following  jx'ocurement  authorities, 
the  avaUable  balances  of  which  are  sufficient 
to  cover  the  cost  of  the  same: 

This  contract  Is  negotiated  pursuant  to: 

Cost-Plus-A-Fixed-Fee  Construction 
Contract 

This  contract,  entered  Into  this _ day 

of _ _  19__,  by  the  United  States  of 

America  (hereinafter  caUed  the  Govern¬ 
ment),  represented  by  the  Contracting  Offi¬ 
cer  executing  this  contract,  and 

•A  joint  venture  consisting  of _ _ 

• _ a  corporation  organized  and 

existing  imder  the  laws  of  the  State  of  .... 


•A  partnership  consisting  of _ _ 

*An  Individual  trading  as _ In  the 

City  of _ In  the  State  of _ 

(hereinafter  called  the  Contractor). 

In  witness  whereof,  the  parties  hereto  have 
executed  this  contract  as  of  the  day  and 
year  first  above  written. 

United  States  or  America 
By  - . 


(Title) 


(Contractor) 
By . - . 


(Title) 

*Delete  aU  lines  which  do  not  apply. 

§  16.403  Architect-engineer  contracts. , 

§  16.403—1  General 

Architect-Engineer  services  are  pro¬ 
fessional  services  for  the  production  of 
designs,  plans,  drawings,  and  specificsi- 
tions,  from  which  the  construction  of  a 
project  will  be  accomplished.  This 
phase  of  architect-engineer  work  is  sub¬ 
ject  to  statutory  limitations  as  to  the 


amount  to  be  paid.  Supervision  and  in¬ 
spection  services  during  construction 
may  also  be  procured  as  a  part  of  the 
professional  services  furnished  by  archi¬ 
tect-engineers. 

§  16.403—2  Statement  of  service!*. 

The  services  to  be  furnished  by  an  ar¬ 
chitect-engineer  should  be  carefully  de- 
fined  during  negotiation  of  the  contract 
and  a  statement  of  such  services  inserted 
in  clause  2,  under  Title  I  of  the  following 
format  in  §  16.403-5.  The  statement 
should  clearly  state  the  nature  and  ex¬ 
tent  of  the  services  in  a  concise  form  and 
include  any  special  services  such  as  the 
nature  and  extent  of  sub-surface  explo¬ 
ration  prior  to  designing  foundations, 
etc.,  imder  Title  I.  A  similar  statement 
of  services  should  be  prepared  for  inclu¬ 
sion  in  clause  6  under  Title  n  of  the  for¬ 
mat  if  the  optional  supervision  and  in¬ 
spection  services  are  desired. 

§  16.403—3  Requirements  for  registra- 
tion  of  designers. 

The  clause  in  the  format,  entitled 
“Requirements  for  Registration  of  De¬ 
signers”,  may  be  deleted  in  any  contract 
(a)  where  the  design  is  to  be  performed 
outside  the  United  States,  its  possessions, 
or  Puerto  Rico,  or  (b)  where  the  design 
is  to  be  performed  in  a  State  or  posses¬ 
sion  which  does  not  have  registration 
requirements  for  the  particular  field  in¬ 
volved. 

§  16.403—4  Inspection  services. 

(Title  n  of  the  format  in  S  16.403-5.) 
These  services  are  on  an  optional  basis. 
If  at  the  time  the  contract  is  negotiated 
it  is  known  that  supervision  and  inspec¬ 
tion  by  the  architect-engineer  will  not 
be  required,  this  title  should  be  omitted 
entirely. 

§  16.403—5  Lump  sum  architect-cngi* 
neer  contract  format. 

A  format  for  architect-engineer  con¬ 
tracts  is  set  forth  below.  It  should  be 
used  with  the  appropriate  contract 
clauses  set  forth  to  S  7.607  of  this 
chapter. 

Lump  Sum  Abcuitbct-Encineer  Contract 
Contract _ 

LUMP  SUM  CONTRACT  FOR  ARCHTTECT-ENGINEEX 
SnVICiS  WITH  OPTIONAL  SUPIXVISION 

Department  of  the _ 

Architect-engineer  and  address _ 

Services  In  connection  with _ 

Location _ 

Amount: 

For  Title  I  $ . . 

For  Title  n  $ _ _ 

Payment: 

To  be  made  by _ 

At - - 

The  supplies  and  services  to  be  obtained 
by  this  Instrument  are  authorized  by.  axe  for 
the  purposes  set  forth  in,  and  are  chargeable 
to  the  following  allotments,  the  available 
balances  of  which  are  sufficient  to  cover  the 
cost  of  same: 

This  contract  was  negotiated  under  and  Is 
authorized  by  the  following  laws: 

This  contract,  entered  Into  this - day 

of _ 19-_,  by  the  United  States  of 

America  (hereinafter  called  "The  Govern- 
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jnent")  represented  by  the  Contracting  Offi¬ 
cer  executing  this  Contract,  and 

•A  Joint  Venture  consisting  of _ 

• _ a  corporation  organized  and 

existing  under  the  laws  of  the  State  of _ 


•A  partnership  consisting  of _ 

•An  Individual  trading  as _ 

in  the  city  of - - - 

in  the  State  of - 

(hereinafter  called  the  "Architect-Engi¬ 
neer”),  Wltnesseth  that: 

Whereas,  the  Goveriunent  desires  to  en¬ 
gage  the  Architect-Engineer  to  rend^  serv¬ 
ices  as  hereinafter  set  forth  for  the  prepara¬ 
tion  of  necessary  reports,  designs,  drawings, 
specifications,  and  other  documents  pertain¬ 
ing  to  facilities  estimated  to  cost  approxi¬ 
mately  _ dollars;  and,  at  the  option  of 

the  Government,  to  furnish  technical  super¬ 
vision  of  the  construction  of  the  project  de¬ 
scribed  In  Title  I,  Clause  1  hereof; 

Now,  therefore,  the  parties  hereto  do 
mutually  agree  as  follows: 

•Delete  all  lines  which  do  not  apply. 

Trn,E  I 

1.  Description  of  the  project. 

The  Architect-Engineer  shall,  upon  receipt 
of  notlcp  to  proceed  perform  all  the  services 
required  imder  this  contract  for  the  project 
generally  described  as  follows:  (hereinafter 
referred  to  as  the  “Project”)  located  at  or  In 
the  vicinity  of - and  more  speci¬ 

fically  described  in  Appendix  “A”  which  Is 
attached  hereto  and  made  a  part  hereof. 

2.  Statement  of  Architect-Engineer  serv¬ 
ices. 

The  Architect-Engineer  shall  perform  the 
following  services:  (Insert  Statement  of 
Work  agreed  upon  during  negotiations). 

3.  Period  of  service. 

The  Architect-Engineer  shall  complete  all 
work  and  services  under  Title  I  of  this  con¬ 
tract  within _ months  after  receipt  of 

notice  to  proceed. 

4.  Payment. 

In  consideration  of  the  performance  of  his 
undertakings  under  this  Title  I,  the  Archi¬ 
tect-Engineer  shall  be  paid  the  sum  of _ 

Dollars  ($ _ ),  which  shall  constitute 

complete  payment  for  all  services  required 
to  be  performed  under  this  Title  I  and  all 
expendltmes  which  may  be  made  and  ex¬ 
penses  Incurred  except  as  are  otherwise 
expressly  provided  herein. 

5.  Requirements  for  registration  of  design¬ 
ers. 

The  design  of  architectural,  structural, 
mechanical,  electrical,  civil  or  other  engi¬ 
neering  features  of  the  work  shall  be  accom¬ 
plished  or  reviewed  and  approved  by  archi¬ 
tects  or  engineers  registered  to  practice  In 
the  particular  professional  field  Involved  In 
a  State  or  possession  of  the  United  States, 
in  Puerto  Rico,  or  In  the  District  of  Columbia. 

Title  II 

At  any  time  prior  to  six  months  after  sat¬ 
isfactory  completion  and  acceptance  of  the 
work  to  be  furnished  under  Title  I  the  Gov¬ 
ernment  at  Its  option,  may  direct,  by  a  writ¬ 
ten  order,  the  Architect-Engineer  to  perform 
any  part  or  all  of  the  work  and  services  pro¬ 
vided  under  this  Title  II.  Upon  receipt  of 
such  direction,  the  Architect-Engineer  shall 
proceed  with  such  work  and  services. 

6.  Services  to  be  fiumlshed  by  Architect- 
Engineer. 

The  Architect-Engineer  sh^l  perform  the 
following  services:  (Insert  Statement  of  Work 
agreed  upon  during  negotiations) . 

7.  Period  of  service. 

The  period  of  service  of  the  Architect-En¬ 
gineer  under  Title  n  of  this  contract  shall 

be - months  from  receipt  of  the 

order  to  proceed,  but  the  Government  may 
extend  such  period  as  provided  in  the 
Changes  clause  of  this  contract. 

8.  Pa3rment. 


In  consideration  of  the  performance  of  his 
undertakings  under  this  Title  n  the  Archi¬ 
tect-Engineer  shall  be  paid  the  sum  of 
-  Dollars  ($ - ),  which  shall  con¬ 
stitute  complete  payment  for  all  services 
required  to  be  performed  under  this  Title 
H  and  all  expenditures  which  may  be  made 
and  expenses  Incurred  except  as  are  otherwise 
provided  herein. 

The  United  States  of  America,  represented 
by  the  Contracting  Officer  executing  this  con¬ 
tract,  and  the  individual,  partnership,  joint 
venture,  or  corporation  named  above,  mu¬ 
tually  agree  to  perform  this  contract  In  strict 
accordance  with  the  above  conditions  and 
with  the  General  Provisions  of  this  con¬ 
tract. 

In  witness  whereof,  the  parties  hereto 
have  executed  this  contract  as  of  the  day 
and  year  first  above  written: 

United  States  of  America 

By - - - . 

(Contracting  Officer) 


( Architect-Engineer ) 
By . - . 


(Title) 

§  16.404  Contracts  for  dismantling, 
demolition  or  removal  of  improve¬ 
ments. 

The  format  in  §  16.404-2  shall  be  used 
in  contracting  for  the  dismantling,  dem¬ 
olition  or  removal  of  improvements.  It 
shall  be  completed  in  accordance  with 
the  following  instructions  and  shall  con¬ 
tain  the  clauses  set  forth  below. 

§  16.404—1  General. 

(a)  The  provisions  of  the  Davis-Bacon 
Act  relating  to  the  predetermination  of 
minimum  wages  for  mechanics  and  la¬ 
borers  does  not  apply  to  contracts  for 
dismantling,  demolition  or  removal  of 
improvements. 

(b)  The  format  set  forth  in  §  16.404-2 
contains  alternate  provisions  regarding 
payment  for  the  work  to  be  performed. 
The  first  alternate  covers  a  situation 
when  the  Government  is  to  pay  the  con¬ 
tractor  for  the  demolition  of  structures 
and  the  conditioning  of  materials.  Nor¬ 
mally  this  provision  will  be  used  as  it  ap¬ 
pears  in  the  format.  However,  if  it  is 
determined  that  all  the  material  result¬ 
ing  from  the  demolition  work  is  to  be 
retained  by  the  Government  and  the  con¬ 
tractor  is  to  be  entirely  compensated  by 
pajraents  received  under  the  contract, 
subparagraph  (b)  of  the  first  alternate 
provisions  shall  be  deleted.  The  second 
alternate  covers  the  situation  under 
which  the  contractor  will  pay  to  the  Gov¬ 
ernment  compensation  in  consideration 
of  the  right  to  salvage  and  remove,  for 
his  own  use,  the  materials  resulting  from 
the  demolition  operation.  The  contract¬ 
ing  officer  should  carefully  consider  the 
usefulness  of  salvageable  property  to  the 
Goveriunent.  Any  items  more  useful  to 
the  Government  than  the  value  to  the 
Contractor  as  salvage  should  be  expressly 
designated  for  retention  by  the  Govern¬ 
ment.  Title  to  any  property  not  specif¬ 
ically  designated  for  retention  by  the 
Government  will  vest  in  the  contractor. 

(c)  The  provisions  of  the  Miller  Act 
regarding  performance  and  payment 
bonds  do  not  apply  to  contracts  for  dis¬ 
mantling,  demolition  or  removal  of  im¬ 
provements.  The  contractor,  however, 
shall  be  required  to  furnish  a  perform¬ 


ance  bond  in  a  penal  amoimt  deemed 
adequate  to  assure  completion  of  the 
work  and  to  protect  the  Government 
against  damage  to  adjoining  property 
during  its  performance,  irrespective  of 
the  fact  that  complete  payment  under 
the  contract  may  be  made  to  the  Govern¬ 
ment  by  the  Contractor  prior  to  inception 
of  the  work.  The  amount  shall  be  de¬ 
termined  in  advance  of  bidding  and  shall 
be  set  forth  in  the  invitation  for  bids. 

(d)  In  special  circumstances  where  it 
will  be  advantageous  to  the  Government, 
the  payment  provision.  Alternate  2,  may 
be  modified  to  provide  for  pajments  by 
the  Contractor  to  the  Goveriunent  in  in¬ 
crements  and  for  transfer  of  title  to  the 
contractor  for  increments  of  property 
only  upon  receipt  of  such  payment. 

(e)  A  copy  of  the  contract  format  shall 
be  furnished  to  bidders  with  the  invita¬ 
tion  for  bids. 

§  16.404—2  Contract  format. 

Contract  No _ 

Contract  for  Dismantling,  Demolition  or 
Removal  of  Improvements 

DEPARTMENT  OF _ 

Contractor  and  address  _ 

Contract  for  _ 

Location  _ 

•Payment  will  be  ‘Payment  will  be 
made  to:  made  by: 


Appropriation  data: 


This  Contract,  entered  Into  this  _ 

day  of _ 19 _ _  by  the  United  States 

of  America  (hereinafter  called  the  Govern¬ 
ment),  and 

•  ‘a  Joint  venture  consisting  of _ 

** _ _  a  corporation  organized  and  existing 

under  the  laws  of  the  State  of _ _ 

••a  partnership  consisting  of _ _ 

••an  Individual  trading  as _ 

of  the  city  of _ 

_ In  the  State  of _ 

(hereinafter  called  the  Contractor). 

1.  Statement  of  Work. 

(a)  The  Contractor  shall  furnish  all  labor, 
material  and  equipment  and  perform  all 
work  required  for  the  dismantling,  demoli¬ 
tion  and  removal,  or  both,  of  (identify 
property) . 

(b)  The  work  shaU  be  commenced _ 

and  shall  be  completed  not  later  than _ 

(c)  A  performance  bond  In  the  penal  sum 

of _ dollars  ($ _ )  shall  be  furnished 

by  the  Contractor. 

(d)  All  property  retained  by  the  Govern¬ 
ment  wUl  be  conditioned,  bandied  and  stored 
by  the  Contractor  In  such  manner  and  place 
as  prescribed  In  the  specifications. 

2.  Payments.  (Alternate  1  shall  apply  un¬ 
less  otherwise  specified  In  the  Schedule) 

•Delete  inapplicable  phrase. 

••Delete  all  lines  which  do  not  apply. 

Alternate  1.  Payment  by  Government  to 
Contractor  (January  1965) 

(a)  In  (full)  (part)  (delete  one)  con¬ 
sideration  of  the  performance  of  the  work 
called  for  In  the  Statement  of  Work,  the  Gov¬ 
ernment  will  pay  to  the  Contractor _ 

(words) _  _ (figures) _  Un¬ 

less  otherwise  provided  In  the  specifications, 
progress  payments  will  be  made  monthly  as 
the  work  proceeds,  or  at  more  frequent  Inter¬ 
vals  as  determined  by  the  Contracting  Officer, 
on  estimates  aw>roved  by  the  Contracting 
Officer.  In  making  such  progress  payments 
there  shaU  be  retained  10  percent  of  the  esti¬ 
mated  amount  untU  final  completion  and  ac¬ 
ceptance  of  the  contract  work.  However,  If 
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the  Contracting  Officer,  at  any  time  after  50 
percent  of  the  work  has  been  completed  finds 
that  satisfactory  progress  is  being  made,  he 
may  authorize  any  of  the  remaining  progress 
payments  to  be  made  in  full.  Furthermore, 
on  completion  and  acceptance  of  each  sepa¬ 
rate  unit  or  other  division  of  the  contract 
on  which  the  price  is  stated  separately  In 
the  contract,  payment  may  be  made  therefor 
without  retention  of  a  percentage. 

*  (b)  In  further  consideration  of  the  faith¬ 
ful  performance  hereof,  the  Contractor  shall 
receive  title  to  all  property  to  be  demolished 
which  is  not  specifically  designated  as  being 
retained  by  the  Government,  said  title  to  vest 
in  the  Contractor  immediately  upon  the  Con¬ 
tractor’s  receipt  of  the  notice  of  award  and 
furnishing  of  performance  bond.  The  Gov¬ 
ernment  will  not  be  responsible  for  the  con¬ 
dition  of  or  any  loss  or  damage  to  such  prop¬ 
erty  from  any  cause  whatsoever.  In  the  event 
the  Contractor  does  not  wish  to  remove  from 
the  site  any  part  of  the  property  he  has  ac¬ 
quired  hereunder,  the  Contracting  Officer 
may,  upon  written  request,  grant  the  Con¬ 
tractor  permission  to  leave  such  property  on 
the  premises.  The  Contractor  agrees  as  a 
condition  of  the  granting  of  such  permission 
to  waive  any  right,  title,  claim  or  interest  in 
and  to  such  property. 

(c)  Upon  completion  and  acceptance  of 
all  work  required  hereunder,  final  payment  of 
the  amount  due  the  Contractor  under  this 
contract  will  be  made  upon  the  presenta¬ 
tion  of  a  properly  executed  and  duly  certified 
voucher  therefor,  and  In  addition.  If  re¬ 
quested.  a  release  of  all  claims  against  the 
Government  arising  under  and  by  virtue  of 
this  contract,  other  than  such  claims,  if  any, 
in  stated  amounts  as  may  be  specifically  ex¬ 
cepted  by  the  Contractor  from  the  opera¬ 
tion  of  the  release. 

•Delete,  If  inapplicable. 

Alternate  2.  Payment  by  Contractor  to 
Government  (January  1965) 

(a)  The  Contractor  shall  receive  title  to 
all  property  covered  by  this  contract  not 
specifically  designated  in  the  specifications 
as  being  retained  by  the  Government,  said 
title  to  vest  in  the  Contractor  Immediately 
upon  receipt  of  the  notice  of  award  and 
furnishing  of  performance  bond.  The  Gov¬ 
ernment  will  not  be  responsible  for  the  con¬ 
dition  of  or  any  loss  or  damage  to  such 
property  from  any  cause  whatsoever.  All 
property  acquired  by  the  Contractor  heretm- 
der  shall  be  removed  from  the  site  by  the 
Contractor  promptly,  as  the  storage  of  such 
property  on  the  site  will  not  be  permitted  be¬ 
yond  the  completion  date  hereof.  In  the 
event  the  Contractor  does  not  wish  to  re¬ 
move  from  the  site  any  part  of  the  property 
he  has  acquired  hereunder,  the  Contracting 
Officer  may.  upon  written  request,  grant  the 
Contractor  permission  to  leave  such  property 
on  the  premises.  The  Contractor  agrees  as 
a  condition  of  the  granting  of  such  per¬ 
mission  to  waive  any  right,  title,  claim  or 
interest  in  and  to  such  property. 

(b)  The  Contractor  shall  perform  the 
work  called  for  in  Clause  1  and,  imless 
otherwise  provided  in  the  specifications, 

within _ days  of  the  receipt  of  notice 

of  award  and  before  proceeding  with  demo¬ 
lition,  shall  pay  _ (words) _ 

_ (figures) _  Checks  shall  he  made 

payable  to  the  Treasurer  of  the  United  States 
and  shall  be  forwarded  to  the  Contracting 
Officer. 

3.  Specifications  and  Drawings.  (Insert 
the  clause  set  fwth  in  7-602.2.) 

4.  Changes.  (Insert  the  clause  set  forth  in 
7-602.3.) 

5.  Termination  for  Default — Damages  for 
Delay — Time  Extensions.  (Insert  the  clause 
set  forth  in  8-709.) 

6.  Termination  for  Convenience  of  the 
Government.  (In  accordance  with  8-701  (a) 
and  (c).  Insert  the  termination  clause  in 


contracts  exceeding  $10,000  In  value.  In 
contracts  not  exceeding  $10,000  the  clause 
in  8-705.2  may  be  Inserted.) 

7.  Disputes.  (Insert  the  appropriate  clause 
set  forth  in  7-602.6.) 

8.  Assignment  of  Claims.  (Insert  the 
clause  set  forth  in  7-602.8.) 

9.  Workmanship. 

Workmanship  (January  1965) 

All  work  under  this  contract  shall  be  per¬ 
formed  in  a  skillful  and  workmanlike  man¬ 
ner.  The  Contracting  Officer  may,  in  writing, 
require  the  Contractor  to  remove  from  the 
work  any  employee  the  Contracting  Officer 
deems  Incompetent,  careless  or  otherwise 
objectionable. 

10.  Inspection  and  Acceptance.  (Insert 
the  clause  set  forth  in  7-602.11.) 

11.  Superintendence  by  Contractor.  (In¬ 
sert  the  clause  set  forth  in  7-602.12.) 

12.  Permits  and  Responsibilities.  (Insert 
the  clause  set  forth  in  7-602.13  except  the 
last  sentence  shall  be  omitted.) 

13.  Conditions  Affecting  the  Work.  (In¬ 
sert  the  clause  set  forth  in  7-602.14.) 

14.  Other  Contracts.  (Insert  the  clause 
set  forth  in  7-602.15.) 

15.  Gratuities.  (In  accordance  with  7- 
104.16  insert  the  contract  clause  set  forth 
therein.) 

16.  Additional  Bond  Security.  (Insert  the 
clause  set  forth  in  7-103.9.) 

17.  Covenant  Against  Contingent  Fees. 
(Insert  the  clause  set  forth  in  7-103.20.) 

18.  Officials  Not  to  Benefit.  (Insert  the 
clause  set  forth  in  7-602.19.) 

19.  Contract  Work  Hours  Standards  Act — 
Overtime  Compensation.  (Insert  the  clause 
set  forth  in  12-403.1(2).) 

20.  Convict  Labor.  (Insert  the  clause  set 
forth  in  12-203.) 

21.  Equal  Opportunity.  (In  accordance 
with  12-802,  Insert  the  contract  claqse  set 
forth  therein.) 

22.  Federal,  State  and  Local  Taxes.  (In¬ 
sert  the  clause  set  forth  in  11-401.1.) 

23.  Liability  for  Government  Retained 
Property. 

Liabiuty  for  Government  Retained 
Property  (January  1965) 

As  to  items  of  property,  title  to  which 
remains  in  the  Government  and  which  are 
to  be  delivered  to  the  Government  by  the 
Contractor  in  the  performance  of  the  work, 
the  Contractor  assumes  the  risk  of  and  shall 
be  responsible  for  any  loss  thereof  or  damage 
thereto  except  for  reasonable  wear  and  tear 
incident  to  removal  and  delivery  to  the 
Government. 

24.  Site  Investigation.  (Insert  the  clause 
set  forth  in  7-602.33.) 

25.  Operation  and  Storage  Area.  (Insert 
the  clause  set  forth  in  7-602.35.) 

26.  Cleaning  Up.  (Insert  the  clause  set 
forth  in  7-602.40.) 

27.  Accident  Prevention.  (Insert  the 
clause  set  forth  in  7-602.42.) 

28.  Availability  of  Utility  Services.  (In¬ 
sert  the  clause  set  forth  in  7-603.30.) 

29.  Misplaced  Material.  (If  the  contract 
involves  work  on  or  adjacent  to  a  navigable 
stream,  insert  the  clause  set  forth  in 
7-60362.) 

30.  Signal  Lights.  (If  the  contract  in¬ 
volves  the  use  of  marine  equipment.  Insert 
the  clause  set  forth  in  7-603  63.) 

31.  Military  Security.  (In  accordance  with 
7-104.12,  Insert  the  contract  clause  set  forth 
therein  in  contracts  involving  classified  fa¬ 
cilities  except  in  those  contracts  to  be  per¬ 
formed  outside  the  United  StR.tes,  its  pos- 
aesslons  and  Puerto  Rico.) 

82.  Identification  of  Employees.  (In  ac- 
)  cordance  with  7-60364,  insert  the  clause  set 
forth  therein  where  identification  is  required 
!  for  security  or  other  reasons.) 

ZS.  Composition  of  Contractor.  (Insert  the 
i  clause  set  f<n1.h  in  7-^02.32.) 


34.  Renegotiation.  (In  accordance  with 
7-103.13,  Insert  the  appropriate  contract 
clause  set  forth  therein.) 

35.  Interest.  (Insert  the  clause  set  forth 
in  E-620.) 

36.  Definitions.  (Insert  the  clause  set 
forth  in  7-602.1.) 

37.  Liquidated  Damages.  (Insert  the 
clause  set  forth  in  7-603.89.  The  rate  of 
liquidated  damages  will  be  determined  in 
accordance  with  18-113.) 

38.  Alterations  in  Contract.  (Insert  the 
clause  set  forth  in  7-604.1.) 

In  witness  whereof,  the  parties  hereto  have 
executed  this  contract  as  of  the  day  and  year 
first  above  written. 

United  States  of  America 


(Contracting  Officer) 


(Contractor) 


§  16.405  Miscellaneous  forms. 

§  16.405—1  [Reserved] 

§  16.405—2  Experience  data  forms. 

(a)  U.S.  Government  Architect-Engi¬ 
neer  Questionnaire  (Standard  Form  251, 
June  1961  Edition).  This  form  is  de¬ 
signed  to  assure  the  uniform  submission 
of  experience  and  organizational  data 
by  Architect-Engineer  firms  and  shall  be 
used  in  lieu  of  any  corresponding  De¬ 
partmental  form. 

(b)  Construction  Contractor  Experi¬ 
ence  Data  (DD  Form  1072).  This  form 
is  designed  to  assure  the  uniform  sub¬ 
mission  of  experience  and  organizational 
data  by  construction  contractors  and 
shall  be  used  in  lieu  of  any  correspond¬ 
ing  Departmental  form. 

§  16.405-3  Contract  modification  form*. 

(a)  Modifications  pursuant  to  provi¬ 
sions  of  contract.  Modifications  affect¬ 
ing  the  price  or  time  for  performance  of 
a  construction  contract  may  be  made 
pursuant  to  the  "Changes”,  “Changed 
Conditions”  and  “Termination  for  De¬ 
fault — Damages  for  Delay — ^Time  Exten¬ 
sions”  clauses  of  the  contract.  Although 
such  modifications  may  be  issued  uni¬ 
laterally  by  the  contracting  ofiBcer, 
usually  an  agreement  with  the  contractor 
is  obtained  prior  to  the  issuance  of  the 
formal  contract  modification.  Where 
such  agreement  is  had,  the  following 
format  shall  be  used: 

Change  Order 


(Name  of  Contractor) 
(Address) 

Contract  No. _ 

Modification  No. _ 

Date  _ 

Page  No.  1 — No.  of  Pages _ 


Gentlemen: 

Reference  is  made  to  clause _ of  your 

contract  No. _ dated _ 19—. 

It  has  been  determined  that.  In  view  of 
(here  state  reason  for  proposed  modification 
e.g.,  reasons  for  changes,  existence  of  changed 
conditions,  causes  of  delay  and  excusabllity), 
It  is  in  the  best  Interests  of  the  Government 
to  modify  this  contract.  (If  the  modifica¬ 
tion  is  pursuant  to  the  "Changes’’  clause,  set 
forth  the  detaUs  of  the  change.) 

It  is  understood  and  agreed  that,  pursuant 
to  the  above,  the  time  for  performance  is 
Increased  (state  the  extension  definitely) /is 
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jgcreased  (state  the  decrease  definitely)/ 
remains  unchanged,  and  that  the  contract 
rice  is  increased  (state  the  Increase  defl- 
^tely)  /  Is  decreased  (state  the  decrease  defi¬ 
nitely)  /remains  unchanged. 

Kxcept  as  hereby  modified,  all  terms  and 
conditions  of  said  contract  as  heretofore 
modified  remain  unchanged  and  In  full  force 
nnd  effect. 

If  the  foregoing  modification  of  said  con¬ 
tract  Is  satisfactory,  please  Indicate  your  ac¬ 
ceptance  thereof  In  the  space  provided  below 
and  return  the  original  and  one  copy  to  this 

office  (Attention: - ) .  The  triplicate 

copy  Is  for  yom  records. 

UNiTEn  States  of  America 

By - - - 

(Contracting  Officer) 

The  foregoing  modification  of  said  contract 
Is  hereby  accepted. 

(Name  of  Contractor) 

By . - . 

(Title) 

(b)  Supplemental  agreements.  DD 
Form  1320  shall  be  used  to  formalize 
contract  modifications  providing  for 
work  not  within  the  scope  of  the  contract 
except  that  provision  will  be  made  for 
consent  of  surety  as  follows: 

Consent  of  Subbtt 

Consent  of  surety  is  hereby  given  to  the 
foregoing  supplemental  agreement  and  the 
surety  agrees  that  Its  bond  or  bonds  shall 
apply  and  extend  to  the  contract  as  modified 
nr  amended  thereby.  In  the  presence  of : 

(Seal) 


(Individual  Surety) 

(Seal) 


(Individual  Surety) 


(Corporate  Surety) 
By . 


(Title) 


Attest: 


47.  Section  16.802  is  revised;  in  §  16.- 
803-1  (c)  subparagraph  (2)  is  revised 
and  subparagraph  (3)  is  revoked;  new 
5  16.807  is  added;  §§  16.814, 16.814-1,  and 
16.814-2  are  revoked;  and  new  paragraph 
(c)  is  added  to  S  16.815-1,  as  follows: 

§  16.802  Contractor’s  Statement  of  Con¬ 
tingent  or  Other  Fees  (Standard 
Form  119). 

Standard  Form  119  is  prescribed  for 
use  in  accordance  with  §  1.507  through 
$  1.510  of  this  chapter. 

S  16.803—1  Construction  contracts. 

•  •  •  •  • 

(c)  •  •  • 

(2)  A  supply  of  DD  Forms  879  may 
be  furnished  to  the  contractqfs  for  their 
use.  Forms  SOIj-184  may  be  purchased 
from  the  Government  Printing  Office. 

(3)  [Revoked] 

§  16.807  Document  Control  Data — 

R&D  (DD  Form  1473). 

This  form  shall  be  used  in  connection 
^th  scientific  and  technical  reports  un¬ 
der  research  and  development  contracts 
pursuant  to  $  4.211  of  this  chapter. 

No.  82  0 


§  16.814  Experience  data  forms.  [Re¬ 
voked] 

§  16.814—1  U.S.  Ciovemment  Architect- 
Engineer  Questionnaire  (Standard 
Form  251,  June  1961,  Edition). 
[Revoked] 

§  16.814—2  Construction  Contractor  Ex¬ 
perience  Data  (DD  Form  1072). 
[Revoked] 

§  16.815-1  Change  Order  (DD  Form 
1319). 

*  •  •  •  • 

(c)  When  used  to  modify  a  contract 
for  construction,  this  form  may  be  al¬ 
tered  to  provide  for  the  contractor’s  writ¬ 
ten  acknowledgment  of  the  modification. 
See  §  16.405-3 (a)  for  a  format  to  be  used 
for  change  orders  where  the  contractor 
has  agreed  to  the  contract  modification 
before  issuance  of  the  formal  change  or¬ 
der  or  similar  modification. 


PART  17— EXTRAORDINARY  CON¬ 
TRACTUAL  ACTIONS  TO  FACILITATE 
THE  NATIONAL  DEFENSE 

48.  In  §  17.206,  paragraphs  (f )  and  (h) 
are  revised;  in  §  17.207-1,  paragraph  (a) 
is  revised  as  follows: 

§  17.206  Contractual  requirements. 

•  #  •  •  • 

(f)  The  contract  clause  entitled 
“Equal  Opportunity”  as  set  forth  in 
§  12.802  of  this  chapter,  wherever  re¬ 
quired  imder  Subpart  H,  Part  12  of  this 
chapter; 

•  •  •  •  # 

(h)  If  otherwise  applicable,  the  con¬ 
tract  clause  entitled  “Walsh-Healey 
Public  Contrtmts  Act,”  “Davis-Bacon 
Act,”  “Ckjpeland  CAnti-Kickback’)  Act — 
Nonrebate  of  Wages,”  and  “Contract 
Work  Hours  Standards  Act — Overtime 
Compensation,”  as  set  forth  respectively 
in  Si  12.605  and  12.403  of  this  chapter. 

m  •  •  *  •  • 

§  17.207—1  Filing  requests. 

•  •  •  •  • 

(a)  In  the  Army; 

Director  of  Procurement,  Office  of  the  As¬ 
sistant  Secretary  of  the  Army  (Installa¬ 
tions  and  Logistics) ,  Washington,  D.C., 
20310; 

•  *  •  •  • 


PART  18— PROCUREMENT  OF  CON¬ 
STRUCTION  AND  CONTRACTING 
FOR  ARCHITECT-ENGINEER  SERV¬ 
ICES 


49.  A  new  Part  18  is* added,  as  follows: 

Subpart  A— General  Provisions 


Sec. 

18.100 

Scope  of  part. 

18.101 

Definitions. 

18.101-1 

Construction. 

18.101-2 

Construction  activity. 

18.102 

Methods  of  procurement. 

18.103 

Sources  of  construction  services. 

18.104 

Subcontracting. 

18.105 

Time  of  performance. 

18.106 

Minimum  standards  for  respon¬ 

18.107 

sible  prospective  contractors. 
Mandatory  specifications. 

18.108 

Government  estimates. 

Sec. 

18.108- 1  Oonstruction  contracts. 

18.108- 2  Architect-engineer  contracts. 

18.109  Disclosure  of  magnitude  of  con¬ 

struction  projects. 

18.110  Statutory  cost  limitations. 

18.111  Expediting  construction  con¬ 

tracts. 

18.112  Cost-plus-a-flxed-fee  contracts. 

18.113  Liquidated  damages. 

18.114  Concurrent  firm  fixed  price  and 

cost  type  construction  con¬ 
tracts. 

18.115  Construction  contracts  with  de¬ 

sign  architect-engineers. 

18.116  Contracts  for  dismantling,  dem¬ 

olition  or  removal  of  improve¬ 
ments. 

Subpart  8— Formal  Advertising 

18.201  Types  of  contracts. 

18.202  Preparation  of  invitation  for  bids. 

18.203  Inspection  of  site  and  of  data 

affecting  the  work. 

18.204  Prebid  conferences. 

18.205  Preinvitation  notices. 

18.206  Amendment  of  invitation  for  bids. 

18.207  Opening  of  bids. 

18.208  Cancellation  of  invitations  for 

bids. 

18.209  Prequaliflcatlon  of  bidders. 

18.210  Award. 

18.211  Notice  of  award. 

Subpait  C — Negotiations 

18.301  Limitation  on  authority  to  nego¬ 

tiate  contracts. 

18.301- 1  Work  in  the  United  States. 

18.301- 2  Work  outside  the  United  States. 

18.302  Small  purchases. 

18.303  Profit  or  fee. 

18.303- 1  Fixed-price  construction  con¬ 

tracts. 

18.303- 2  Fixed-price  architect-engineer 

contracts. 

18.303- 3  Cost-reimbursement  type  con¬ 

tracts. 

18.303- 4  Cost-reimbursement  type  archi¬ 

tect-engineer  contracts. 

18.304  Subcontracting  programs. 

18.305  Preparation  for  negotiation. 

18.305- 1  Fixed-price  type  contracts. 

18.305- 2  Cost-reimbursement  tjrpe  con¬ 

tracts. 

18.306  Negotiations. 

18.306- 1  Fixed  price  construction  con¬ 

tracts. 

18.306- 2  Fixed-price  architect-engineer 

contracts. 

18.306- 3  Cost-reimbursement  contracts. 

18.307  Additional  work  under  fixed-price 

architect-engineer  contracts. 

18.308  Audit  as  a  pricing  aid. 

18.309  Record  of  price  negotiations. 

Subpart  D— Architect-Engineer  Selection 
Procedures 

18.401  Scope  of  subpart. 

18.402  Selection. 

18.402- 1  Selection  policy. 

18.402- 2  Selection  procedures. 

18.402- 3  Special  approval  of  selections. 

18.403  Architect-engineer  qualifications 

and  performance  data. 

18.403- 1  General. 

18.403- 2  Architect-engineer  regions  and 

areas. 

18.403- 3  Qualifications  data, 

18.403- 4  Performance  data. 

18.404  Contractural  reports. 

18.404- 1  Field  offices. 

18.404- 2  Washington  headquarters. 

18.405  Release  of  information  on  archi¬ 

tect-engineer  selections. 

Subpart  E— Foreign  Purchases  and  Con¬ 
struction  in  Foreign  Countries 

18.501  Buy-American  Act. 

18.502  Construction  in  foreign  coun¬ 

tries. 
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18.502- 1  General. 

18.502- 2  Technical  agreements. 

18.503  Labor. 

18.503- 1  The  Defense  Base  Act. 

18.503- 2  Labor  laws  of  host  country. 

18.504  Materials. 

18.505  Cargo  Preference  Act. 

Subpart  F— Termination  of  Contracts 

18.600  Scope. 

18.601  Definitions. 

18.602  Final  payment. 

18.603  Allowance  fm'  profit. 

18.604  Completed  end  items. 

18.605  Submission  of  settlement  pro¬ 

posals. 

18.606  Bases  for  settlement  proposals. 

18.607  Adjustment  of  fee. 

18.608  Contractor  Inventory. 

18.609  Separate  schedules. 

18.610  Retiun  of  materials  to  stock. 

18.611  Al\ocablllty  of  contractor-ac¬ 

quired  property  on  Inventory 
schedules. 

18.612  Contractor’s  certificate — ^property 

incorporated  in  work. 

18.613  Inventory  at  construction  site. 

18.614  Clean-up  of  site. 

18.615  Scope  of  screening. 

18.616  Contracts  for  other  departments 

or  agencies. 

18.617  Transfer  of  property. 

18.618  Termination  of  fixed-price  con¬ 

struction  contracts. 

18.618- 1  Termination  of  the  contractor’s 

right  to  proceed. 

18.618- 2  Effect  of  termination  for  default. 

18.618- 3  Preliminary  notice  to  sxirety. 

18.618- 4  Procedure  in  cast  of  default. 

18.618- 5  Dealings  with  surety — take  over 

agreements. 

18.618- 6  Completion  by  another  contrac¬ 

tor. 

18.618- 7  Procedure  in  lieu  of  termination 

for  default. 

18.618- 8  Documentation  in  contract  file. 

18.618- 9  Withholding  for  labor  violations. 

18.618- 10  UquidaUon  of  llabUity. 

18.618- 11  Excusable  default. 

18.619  Termination  of  fixed-price  archi¬ 

tect-engineer  contracts  for 
default. 

18.620  Termination  for  convenience  of 

Government  clause  for  fixed- 
price  construction  contracts. 

18.621  Termination  clause  tor  cost- 

reimbiu’sement  type  construc¬ 
tion  contracts. 

18.622  Short  form  termination  for  con¬ 

venience  clause  for  fixed-price 
construction  contracts. 

18.623  Default  clause  tor  fixed-price 

construction  contracts. 

18.624  Excusable  delays  clause  for  cost- 

reimbursement  type  consrtruc- 

tion  contracts. 

18.625  T^mlnatlon  for  convenience  of 

Government  clause  for  fixed- 
price  architect-engineer  con¬ 
tracts. 

18.626  Termination  clause  for  cost-re¬ 

imbursement  type  architect- 
engineer  contracts. 

18.627  Short  form  termination  for  con¬ 

venience  clause  for  fixed-price 
architect-engineer  contracts. 

18.628  Default  clause  for  fixed-price 

architect-engineer  contracts. 

18.629  Excusable  delays  clause  for  cost- 

reimbursement  type  architect- 
engineer  contracts. 

18.630  Approved  forms  of  telegraphic 

and  letter  notices  of  termina¬ 
tion  for  constrtiction  and 
architect-engineer  contracts. 

18.630- 1  T^egraphic  notices  of  termina¬ 

tion  for  construction  contracts. 

18.630- 2  Letter  notice  of  termination  for 

construction  contracts. 


18.630-3  Letter  notice  of  termination  for 
architect-engineer  contracts. 
18.631  Forms  of  settlement  agreement— 
architect-engineer  contracts. 

Subpart  G— [Reserved] 


Subparl  H — Bonds 


18.800 

Scope. 

18.801 

Bid  guarantees. 

18.802 

Performance  bonds  In  coimectlon 
with  construction  contracts. 

18.803 

Payment  bonds  in  connection 
with  construction  contracts. 

18.803-1 

Fiunlshing  Infcumiatlon  to  sub¬ 
contractors  and  suppliers. 

18.804 

Default  procedure. 

18.805 

Consent  of  surety. 

18.806 

Expediter  plan. 

Subpart  1 — [Reserved] 

Subpart  J— Taxes 

18.1001  Federal  excise  taxes. 

18.1001- 1  Special  fuels. 

18.1001- 2  Motor  vehicles. 

18.1001- 3  Tires  and  tubes. 

18.1001- 4  Gasoline. 

Axh'hchutt:  The  provisions  of  this  Part 
18  Issued  under  sec.  2202,  70A  Stat.  120;  10 
U.S.C.  2202.  Interpret  or  apply  secs.  2301- 
2314,  70A  Stet.  127-133;  10  UB.C.  2301-2314. 

Subpart  A — General  Provisions 
§  18.100  Scope  of  part. 

This  part  sets  forth  contracting  pro¬ 
cedures  peculiar  to  constructlcm  con¬ 
tracts.  Where  a  contract  covers  the 
procurement  of  both  construction  and 
supplies  or  services,  the  contract  shall 
include  provisions  applicable  to  the  pre¬ 
dominant  part  of  the  work,  or  shall  be 
divided  into  parts,  and  include  the  pro¬ 
visions  appropriate  for  each  part,  but  see 
§  12.402-2.  It  does  not  contain  or  cross- 
reference  all  provisions  of  this  subchap¬ 
ter  which  apply  to  such  contracts. 
Other  provisions  of  this  subchapter  are 
also  applicable  to  construction  contracts 
and  shall  be  adhered  to  where  applicable. 
All  contracts  mentioned  in  this  part 
shall  be  deemed  to  mean  construction 
contracts  unless  specifically  described 
otherwise.  Where  a  provision  in  this 
part  is  clearly  inconsistent  with  a  pro¬ 
vision  in  another  part  of  this  subchap¬ 
ter,  the  provision  of  this  part  shall  ap¬ 
ply,  where  construction  is  involved. 

§  18.101  Definitions. 

See  §  1.201  of  this  chapter. 

§  18.101—1  Construction. 

“Construction”  means  construction, 
alteration  or  repair  (including  dredg¬ 
ing,  excavating,  and  painting)  of 
buildings,  structures  or  other  real 
property.  For  purposes  of  this  defini¬ 
tion,  the  terms  “buildings,  structures  or 
other  real  property”  include  but  are  not 
limited  to  buildings,  structures,  and  im¬ 
provements  of  all  types,  such  as  bridges, 
dams,  plants,  highways,  parkways, 
streets,  subways,  tunnels,  sewers,  mains, 
power  lines,  pumping  stations,  railways, 
airport  facilities,  terminals,  docks,  piers, 
wharves,  ways,  lighthouses,  buoys, 
jetties,  breakwaters,  levees,  canals,  and 
channels.  Construction  does  not  in¬ 
clude  the  manufacture,  production,  fur¬ 
nishing.  construction,  alteration,  re¬ 
pair,  processing  or  assembling  of  vessels. 


aircraft  or  other  kinds  of  personal 
proi>erty. 

§  18.101—2  Construction  activity. 

“Construction  Activity”  means  an  ac¬ 
tivity,  at  any  organizational  level  of  the 
Military  Departments,  which  has  re- 
sponsibility  for  the  architectural,  engl- 
neering,  and  other  related  technical  as¬ 
pects  of  the  planning,  design,  and  con- 
struction  of  facilities,  and  which  re¬ 
ceives  its  technical  guidance  from  the 
Army  Office  of  the  Chief  of  Engineers, 
Navy  Bureau  of  Yards  and  Docks,  or 
Air  Force  Directorate  of  Civil  Engi- 
neering. 

§  18.102  Methods  of  procurement. 

The  requirements  of  this  subchapter 
prescribing  the  use  of  the  formal  ad¬ 
vertising  method  of  procurement  are,  in 
the  case  of  construction  contracts,  based 
not  only  on  Chapter  137,  Title  10  of  the 
United  States  Code,  but  also  on  the  pro¬ 
visions  of  other  applicable  legislation 
such  as  the  annual  Military  Construction 
Appropriation  Act.  Except  in  special 
instances,  such  as  overseas  construction 
and  construction  of  a  highly  classified 
or  experimental  nature,  construction 
shall  ordinarily  be  procured  by  means  of 
formal  advertising.  Notwithstanding 
the  provisions  of  §  3.206-2  of  this  chap¬ 
ter,  overseas  construction  may  be  pro¬ 
cured  by  means  of  formal  advertising 
provided  that  the  head  of  a  procuring 
activity,  or  his  designee,  determines  that 
the  use  of  formal  advertising  in  strict 
accordance  with  Part  2  of  this  subchap¬ 
ter  Is  practicable  and  advantageous  to 
the  United  States  as  to  a  specific  country 
or  other  geographic  area  outside  the 
United  States,  its  possessions,  and  Puerto 
Rico. 

§  18.103  Sources  of  construction  serv¬ 
ices. 

Generally,  military  construction  in 
the  United  States  shall  be  performed  by 
contract.  The  following  exceptions  to 
this  policy  are  authorized: 

(a)  Military  construction  units,  other  ^ 
military  personnel  and  Civil  Service ' 
maintenance  personnel  may: 

(1)  Perform  constructiCHi  in  periods 
of  emergency  arising  frenn  fire,  flood,  ex¬ 
plosion,  pestilence  or  other  disaster  to 
provide  essential  facilities  for  shelter, 
safety,  and  protection  of  personnel  and 
property. 

(2)  Perform  construction  where  the 
isolated  location  of  the  work  makes  it 
impracticable  to  obtain  qualified  cmi- 
tractors. 

(3)  Perform  construction  where  the 
necessity  for  obtaining  security  clear¬ 
ances  for  contractor  personnel  intro¬ 
duces  unacceptable  delays  in  operational 
schedules. 

(b)  Military  construction  units  may 
perform  construction  in  addition  to  that 
set  forth  in  paragraph  (a)  of  this  sec¬ 
tion,  but  only  when  the  integrity  of  the 
unit  will  be  maintained  and  the  project 
will  contribute  to  the  training  of  the 
unit  for  its  war-time  mission. 

(c)  Military  personnel,  other  than 
military  construction  units,  may,  in  ad¬ 
dition  to  paragraph  (a)  of  this  section: 
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(1)  Perform  construction  In  connec¬ 
tion  with  welfare  and  recreational  facili¬ 
ties  intended  for  their  own  use. 

(2)  Perform  repair  incident  to  mainte¬ 
nance: 

(i)  When  required  for  reasons  of  se¬ 
curity. 

(il)  For  disciplinary  action  arising 
from  military  offenses. 

(iii)  For  training  and  maintaining 
competence  in  recognized  trade  skills. 

(iv)  In  and  around  the  barracks 
which  they  themselves  occupy  or  are 
about  to  occupy. 

(4)  Civil  Service  maintenance  forces 
may,  in  addition  to  paragraph  (a)  of  this 
section: 

(1)  Perform  construction  where  the 
work  is  of  a  minor  nature. 

(2)  Perform  construction  where  con¬ 
ditions  are  such  that  it  is  impracticable 
to  prepare  plans  and  si}eciflcations. 

(3)  Perform  construction  where  the 
work  must  be  performed  intermittently 
to  avoid  disrupting  other  important  op¬ 
erations. 

(4)  Perform  repair  incident  to  main¬ 
tenance. 

§  18.104  Subcontracting. 

In  construction  work  specialty  items, 
such  as  plumbing,  heating  and  electrical 
work  are  usually  subcontracted.  To  as¬ 
sure  adequate  interest  in,  and  supervision 
of,  the  entire  project,  the  prime  contrac¬ 
tor  shall  be  required  to  perform  a  sig¬ 
nificant  part  of  the  project  work  with 
his  own  forces.  Therefore,  all  Construc¬ 
tion  contracts  estimated  to  exceed 
$1,000,000  shall  contain  the  clause  set 
forth  in  §  7.603-15  of  this  chapter,  insert¬ 
ing  therein  the  maximum  percentage 
consistent  with  customary  or  necessary 
specialty  subcontracting,  and  the  com¬ 
plexity  and  magnitude  of  the  work,  but 
not  less  than  15  percent  on  housing  and 
not  less  than  20  percent  on  other  work. 
Where  deemed  appropriate,  the  clause 
may  also  be  included  in  contracts  esti¬ 
mated  not  to  exceed  $1,000,000. 

§  18.103  Time  of  performance. 

In  establishing  the  completion  date  of 
a  contract,  the  contracting  officer  shall 
give  due  consideration  to: 

(a)  The  complexity  of  the  project; 

(b)  The  construction  seasons  in¬ 
volved: 

(c)  The  required  completion  date;  and 

(d)  The  capacity  of  the  contractors 
to  perform. 

Where  economies  to  the  Government 
would  result  by  excluding  certain  speci¬ 
fied  periods  of  time  from  contractor  per¬ 
formance  in  computing  the  completion 
date,  the  invitation  for  bids  or  request 
for  proposals  shall  contain  the  clause  set 
forth  in  §  7.603-38  of  this  chapter.  In 
any  given  contract  separate  completion 
dates  may  be  established  fy  separable 
items  of  work.  Where  such  dates  are 
shown,  requests  for  extensions  of  time 
for  delays  must  be  evaluated  with  respect 
to  each  item,  and  the  affected  comple¬ 
tion  dates  modified  where  appropriate. 

§  18.106  Minimum  standards  for  re¬ 
sponsible  prospective  contractors. 

In  evaluating  a  prospective  contrac¬ 
tor’s  financial  resoiuoes  and  ability  to 
perform,  the  contracting  officer,  in  addi¬ 


tion  to  other  pertinent  factors  (see 
§  1.903  of  this  chapter) ,  shall  consider 
the  fact  whether  a  bid  bond  has  been 
furnished  and  performance  and  payment 
bonds  are  to  be  furnished.  The  mere 
ability  to  fiumish  bond,  however,  shall 
not  be  considered  as  complete  and  satis¬ 
factory  evidence  of  adequate  financial 
resources  and  ability  to  perform.  Where 
the  prospective  contractor  is  a  joint  ven¬ 
ture,  the  contracting  officer  shall  consider 
the  smn  of  its  financial  resources  and 
the  individual  capacities  of  all  its  mem¬ 
bers  in  determining  the  responsibility  of 
the  joint  venture. 

§  18.107  Mandatory  specifications. 

The  technical  provisions  of  construc¬ 
tion  specifications  shall  be  in  sufficient 
detail  so  that,  when  used  with  the  ap¬ 
plicable  drawings,  bids  can  be  prepared 
by  contractors,  material  suppliers,  and 
manufacturers  on  a  fair  and  competitive 
basis,  and  so  that  construction  can  be 
completed  without  additional  specifica¬ 
tions,  except  those  necessary  to  deal  with 
unforeseen  conditions  or  to  accomplish 
changes  during  construction.  Materials 
and  equipment  shall  be  described,  where 
possible,  by  documents  generally  known 
to  the  industry.  Nationally-recognized 
industry  and  technical  society  specifica¬ 
tions  and  standards  shall  be  used  to  the 
maximum  extent  practicable  to  assure 
that  requirements  are  compatible  with 
current  industrial  practices  and  manu¬ 
facturing  resoiurces.  If  Industry  docu¬ 
ments  are  unsuitable,  applicable  Federal 
or  Military  specifications  and  standards 
shall  be  used  to  describe  the  require¬ 
ments,  provided  the  materials  required 
are  in  sufficient  quantity  to  make  iiispec- 
tion  practicable.  Where  use  of  nationally 
recognized  industry  standards  or  Federal 
and  Military  specifications  is  not  prac¬ 
ticable,  contractors  shall  be  required  to 
use  materials  and  equipment  satisfjdng 
good  commercial  standards,  available 
from  local  conunercial  sources. 

§  18.108  Government  estimates. 

§  18.108—1  Construction  contracts. 

(a)  An  independent  Government  esti¬ 
mate  in  as  great  detail  as  if  the  Govern¬ 
ment  were  competing  for  the  award  shall 
be  prepared  for  each  proposed  contract 
and  modifications  thereto,  affecting 
price,  anticipated  to  cost  $10,000  or  more. 
The  contracting  officer,  at  his  discretion, 
may  require  the  preparation  of  such  an 
estimate  where  the  anticipated  cost  is 
less  than  $10,000.  Except  as  required 
below,  access  to  or  disclosure  of  informa¬ 
tion  concerning  the  Goveriunent  esti¬ 
mate  shall  be  limited  to  Government 
personnel  whose  official  duties  require 
knowledge  of  the  estimate. 

(b)  The  Government  estimate  shall 
be  designated  “For  Official  Use  Only” 
unless  the  nature  of  the  information 
therein  requires  a  security  classification, 
in  which  event  it  shall  be  handled  in  ac¬ 
cordance  with  applicable  security  regu¬ 
lations.  The  “For  Official  Use  Only” 
designation  shall  be  removed  only  when 
the  estimate  is  made  public  in  accordance 
with  instructions  below. 

(c)  If  the  procurement  is  by  formal 
advertising,  a  sealed  copy  of  the  detailed 
Government  estimate  shall  be  filed  with 


the  bids  until  bid  opening.  After  the 
bids  are  read  and  recorded,  the  “For  Of¬ 
ficial  Use  Only”  designation  shall  be  re¬ 
moved  and  the  estimate  shall  be  read 
and  recorded  in  the  same  detail  as  the 
bids. 

(d)  If  the  procurement  is  by  negotia¬ 
tion,  cost  breakdown  figures  in  the  Gov¬ 
ernment  estimate  may  be  disclosed  dur¬ 
ing  negotiations  but  only  to  the  extent 
deemed  necessary  for  arriving  at  a  fair 
and  reasonable  price  and  provided  that 
the  overall  amount  of  the  Government 
estimate,  however,  is  not  thereby  dis¬ 
closed  prior  to  award.  At  the  time  of 
award  the  “For  Official  Use  Only”  desig¬ 
nation  shall  be  removed.  After  award, 
the  Government  estimate  may  be  re¬ 
vealed,  upon  request,  to  those  firms  or 
individuals  who  submitted  proposals. 

§  18.108—2  Architect-engineer  contracts. 

A  Government  estimate  in  accordance 
with  the  provisions  of  pertinent  Depart¬ 
ment  of  Defense  Directives  shall  be  pre¬ 
pared  for  each  proposed  contract  and 
modifications  thereto  affecting  price. 
It  shall  be  marked  “For  Official  Use 
Only,”  unless  the  information  therein 
requires  a  security  classification  in  which 
case  it  shall  be  handled  in  accordance 
with  applicable  security  regulations, 
rrhe  Government  estimate  shall  at  no 
time  be  disclosed  even  to  the  architect - 
engineer  to  whom  award  is  made  or  in 
any  other  way  be  made  public. 

§  18.109  Disclosure  of  magnitude  of 
construction  projects. 

Where  the  estimated  value  of  the  work 
is  $25,000  or  more,  advance  notices  or 
invitations  for  bids  and  requests  for  pro¬ 
posals  shall  include  a  statement  of  the 
magnitude  in  terms  of  physical  charac¬ 
teristics  of  the  proposed  construction. 

§18.110  Statutory  cost  limitations. 

(a)  Contracts  for  construction  shall 
not  be  awarded  at  a  price  in  excess  of 
statutory  cost  limitations  unless  the  limi¬ 
tations  for  the  particular  contract  can 
be  and  have  been  waived  and  shall  not 
be  awarded  at  a  price,  which,  with  al¬ 
lowances  for  Government  imposed  con¬ 
tingencies  and  overhead,  exceeds  the 
statutory  authorization  for  the  project. 

(b)  Invitations  for  bids  and  requests 
for  proposals  containing  one  or  more 
items  subject  to  statutory  cost  limitations 
shall  state  in  a  separate  schedule  the  ap¬ 
plicable  cost  limitation  for  each  item 
subject  to  a  specific  statutory  cost  limita¬ 
tion.  Invitations  for  bids  and  requests 
for  proposals  shall  state  specifically  that 
a  bid  or  proposal  which  does  not  contain 
prices  for  the  individual  schedules  will 
be  considered  non-responsive.  Bids  or 
proposals  shall  contain  a  certification 
that  each  such  price  includes  an  ap¬ 
proximate  apportionment  of  all  esti¬ 
mated  applicable  costs,  direct  and  in¬ 
direct,  as  well  as  overhead  and  profit. 
The  provision  of  the  invitation  for  bids 
requiring  such  certification  shall  direct 
the  attention  of  bidders  to  the  statement 
made  in  the  invitation  for  bids  required 
by  §  2.201(a)  (11)  of  this  chapter;  re¬ 
quests  for  proposals  shall  contain  a  simi¬ 
lar  provision. 

(c)  A  bid  or  proposal  containing  prices 
within  statutory  cost  limitations  only  be- 
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cause  such  bid  or  proposal  is  materially 
unbalanced  shall  be  rejected.  An  un¬ 
balanced  bid  or  proposal  is  one  which  is 
based  on  prices  significantly  less  than 
cost  for  some  work,  and  prices  which  are 
overstated  for  other  work.  A  bid  or  pro¬ 
posal  containing  prices  that  exceed  ap¬ 
plicable  statutory  cost  limitations  shall 
be  rejected,  unless  for  construction  of 
cold  storage  or  regular  (general  purpose) 
warehousing,  barracks  for  enlisted  per¬ 
sonnel  or  bachelor  officer’s  quarters,  and 
the  determination  of  the  Secretary  of 
Defense  has  been  obtained  that  the  limi¬ 
tations  on  construction  costs  in  the  an¬ 
nual  Military  Construction  Act  shall  not 
apply  as  impracticable.  In  addition, 
where  appropriate  provision  is  made  in 
the  invitation  for  bids  or  request  for  pro¬ 
posals,  separate  award  may  be  made  on 
individual  items  whose  price  is  within 
or  not  subject  to  any  applicable  cost  limi¬ 
tation,  and  those  items  whose  price  is  in 
excess  of  the  limitations  shall  be  rejected. 
Such  a  provision  for  separate  award  shall 
not  be  made  unless  determined  to  be  in 
the  best  interest  of  the  Government. 

§  18.111  Expediting  construction  con¬ 
tracts. 

No  expediting  action,  advancing  the 
completion  date  and  involving  additional 
costs  under  a  contract  funded  tmder  the 
provisions  of  the  annual  Military  Con¬ 
struction  Appropriation  Act  or  any  simi¬ 
lar  legislations,  shall  be  taken  without 
the  prior  approval  of  the  Assistant  Secre¬ 
tary  of  Defense  (Installations  and 
Logistics). 

§  18.112  Cost-plus-a-fixed-fee  contracts. 

Annual  Military  Construction  Appro¬ 
priation  Acts  provide  that  cost-plus-a- 
fixed-fee  construction  or  architect-engi¬ 
neer  contracts  estimated  to  exceed 
$25,000  to  be  performed  within  the 
United  States,  except  Alaska,  and  to  be 
charged  to  such  appropriations  shall  not 
be  executed  unless  the  specific  written 
approval  of  the  Assistsint  Secretary  of 
Defense  (Installations  and  Logistics), 
setting  forth  the  reasons  therefor,  is 
obtained. 

§  18.113  Liquidated  damages. 

A  liquidated  damages  clause  generally 
shall  included  in  all  contracts  except 
cost-plus-fixed-fee  contracts  or  those 
where  the  contractor  cannot  control  the 
pace  of  the  work.  Where  such  a  pro¬ 
vision  is  required,  the  clause  set  forth 
in  §  7.603-39  of  this  chapter  shall  be 
included  in  the  invitation  for  bids  or 
request  for  proposals.  Where  different 
completion  dates  for  separate  parts  or 
stages  of  the  work  are  specified  in 
the  contract,  this  clause  should  be  re¬ 
vised  appropriately  to  provide  for  liq¬ 
uidated  damages  for  delay  of  each 
separate  part  or  stage  of  the  work. 
The  minimum  amount  of  liquidated 
damages  should  be  based  on  the  es¬ 
timated  cost  of  inspection  and  super¬ 
intendence  for  each  day  of  delay  in 
completion.  Whenever  the  Govern¬ 
ment  will  suffer  other  specific  losses 
due  to  the  failure  of  the  contractor  to 
complete  the  work  on  time,  such  as  the 
cost  of  substitute  facilities,  the  rental 
of  buildings,  or  tiie  continued  payment 
of  quarters  allowances,  an  amount  for 


such  items  should  also  be  included.  Con¬ 
tracting  officers  shall  take  all  reasonable 
steps  to  mitigate  liquidated  damages  in 
accordance  with  §  1.310(c)  and  may  pro¬ 
pose  remissions  of  such  damages  in  ac¬ 
cordance  with  §  1.310(d)  of  this  chapter. 

§  18.114  Concurrent  firm  fixed  price 

and  cost  type  construction  contracts. 

In  view  of  potential  labor  and  ad¬ 
ministrative  problems,  contracts  includ¬ 
ing  cost-plus-a-fixed-fee,  price-incentive 
or  other  cost  variation  or  cost  adjustment 
provisions  shall  not  be  awarded  where 
performance  is  to  be  accomplished  on  the 
same  project  site  where  work  on  a  firm 
fixed  price  construction  contract  is  being 
performed,  unless  prior  approval  is  ob¬ 
tained  from  the  head  of  a  procuring  ac¬ 
tivity;  nor  should  a  contractor  perform¬ 
ing  a  fixed  price  contract  be  awarded  any 
contract,  to  be  performed  concurrently 
at  the  same  site,  which  contains  cost 
variation  or  cost  adjustment  features 
other  than  the  standard  renegotiation 
clause  or  price  escalation,  price  redeter¬ 
mination  or  price  incentive  features. 

§  18.115  Construction  contracts  with 
design  architect-engineers. 

No  contract  for  construction  of  a  proj¬ 
ect  shall  be  awarded  to  a  firm  which  de¬ 
signed  the  project,  except  with  the  ap¬ 
proval  of  the  Secretary  of  the  Depart¬ 
ment  concerned.  (See  Part  141  of  this 
chapter.) 

§  18.116  Contracts  for  dismantling, 
demolition  or  removal  of  improve¬ 
ments. 

See  §  16.404  of  this  chapter. 

Subpart  B — Formal  Advertising 

§  18.201  Types  of  contracts. 

Generally,  contracts  for  construction 
will  be  formally  advertised  and  be  of  the 
firm  fixed-price  type.  Fixed  price  con¬ 
tracts  for  such  work  may  be  either  (a) 
lump  sum  contracts  for  the  total  work 
or  for  defined  parts  of  the  work,  or  (b) 
unit  price  contracts  in  which  a  unit  price 
is  paid  for  specified  quantity  units  of 
work  such  as  cubic  yards  of  earth  or 
concrete  or  square  yards  of  pavement, 
or  (c)  a  combination  of  both.  Fixed 
price  contracts  with  escalation  may  be 
used  where  escalation  clauses  are  cus¬ 
tomary  in  contracts  for  particular  items 
if  the  omission  of  the  clause  would  pre¬ 
clude  a  significant  number  of  firms  from 
bidding,  or  would  likely  result  in  the  in¬ 
clusion  of  unwarranted  contingencies, 
unreasonably  increasing  the  cost  to  the 
Government.  Escalation  clauses  set 
forth  in  §  7.106  of  this  chapter  may  be 
used  and  adapted  to  the  particular  pro¬ 
curement. 

§  18.202  Preparation  of  invitation  for 
bidii. 

(a)  Forms  used  to  invite  bids  are  pre¬ 
scribed  in  subpart  D,  Part  16  of  this 
chapter  and  are  set  forth  in  Appendix 
F.*  Invitations  for  bids  shall  contMn  the 
information  required  by  §  2.201  (a)  and 
(c)  of  this  chapter. 


*  Appendix  F  has  been  filed  with  the  Office 
of  the  Federal  Register;  copies  of  forms  may 
be  obtained  through  the  contracting  officer 
in  any  of  the  military  departments. 


(b)  All  invitations  for  bids  shall  allow 
sufficient  bidding  time  (i.e.,  the  period  of 
time  between  the  date  of  distribution  of 
an  invitation  for  bids  and  the  date  set 
for  opening  of  bids)  to  allow  bidders  an 
adequate  opportunity  to  prepare  and 
submit  their  bids,  giving  due  regard  for 
the  construction  season,  the  time  neces¬ 
sary  for  bidders  to  inspect  the  site,  ob¬ 
tain  subcontract  bids,  examine  data  con¬ 
cerning  the  work  and  prepare  estimates 
from  plans  and  specifications. 

§  18.203  Insperiion  of  site  and  of  data 

afl'ecting  the  work. 

As  appropriate,  provisions  should/be 
made  for  bidders  to  inspect  the  construc¬ 
tion  site  and  have  the  opportunity  to  ex¬ 
amine  data  available  to  the  Government 
which  may  provide  information  affecting 
performance  of  the  work,  such  as  boring 
samples,  original  boring  logs,  records  and 
plans  of  previous  construction,  etc.  Such 
data  should  be  assembled  in  one  pW 
suid  made  available  for  inspection.  The 
invitation  for  bids  should  notify  bidders 
of  the  time  and  place  for  the  site  or  data 
inspection  and  where  such  inspection  ^ 
the  bidders  alone  is  not  feasible,  desig¬ 
nate  an  individual,  preferably  the  same 
one  for  all  bidders,  who  will  show  the 
site  or  data  to  the  bidders.  Care  shall 
be  taken  that  all  significant  information 
regarding  the  site  and  the  data  is  made 
available  to  all  bidders  in  the  same  man¬ 
ner,  including  information  regarding 
utilities.  If  any.  to  be  furnished  during 
construction.  A  record  should  be  kept  of 
the  identity  and  affiliation  of  all  bidders' 
representatives  who  inspect  the  site  or 
examine  the  data. 

§  18.204  Prebid  conferences. 

Where  the  contracting  officer  considers 
that  a  prebid  conference  should  be  held 
in  connection  with  a  large  construction 
project  involving  important  or  complex 
work,  the  invitation  for  bids  shall  provide 
for  such  conference  to  be  held  on  a  speci¬ 
fied  date,  about  midway  during  the  bid¬ 
ding  period.  At  the  conference,  the 
contracting  officer  or  his  representative 
shall  explain  the  nature  of  the  work  and 
problems  that  can  be  expected.  He  shall 
answer  questions  which  he  may  require 
to  be  submitted  in  advance.  He  shall, 
however,  defer  answer  on  questions 
which  he  considers  require  further  study. 
The  design  architect-engineer  should  be 
available  during  the  conference  to  assist 
in  interpreting  plans  and  specifications. 
Remarks  and  explanations  at  the  con¬ 
ference  shall  not  qualify  the  terms  of  the 
invitation  and  specificatioris.  A  com¬ 
plete  record  shall  be  made  of  the 
conference. 

§  18.205  Preiiivilatiun  nutirci^. 

(a)  Unless  the  requirement  is  waived 
by  the  head  of  a  procuring  activity  or 
his  designee,  preinvitation  notices  shall 
be  sent  to  all  prospective  bidders  on  any 
construction  procurement  to  be  formally 
advertised,  estimated  to  cost  $100,000  or 
more.  These  notices  shall  be  sufficiently 
in  advance  of  the  invitation  for  bids  to 
stimulate  interest  on  the  part  of  the 
greatest  number  of  contractors.  Such 
notices  may  also  be  used  where  the  pro¬ 
curement  is  estimated  to  cost  less  than 
$100,000.  Preinvitation  notices  shall: 
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FEDERAL  REGISTER 


(1)  Describe  the  proposed  work  in  bidders  only.  Procedures  used  to  pre- 

su^ient  detail  to  disclose  the  nature  qualify  bidders  for  such  purposes  shall 
and  volume  of  work;  be  approved  by  the  head  of  a  procuring 

(2)  State  the  location  of  the  work;  activity  or  his  designee. 

(3)  Include  tentative  dates  of  issuance  cioom  a  a 

ol  invitations,  opening  of  bids  and  esti-  ®  *  Award. 

mated  time  of  completion;  No  award  shall  be  made  at  a  price 

(4)  State  where  plans  will  be  available  which,  with  allowances  for  G 

for  inspection  without  charge;  imposed  contingencies  and  ovi 

(5)  Include  a  statement  of  the  magni-  ceeds  the  statutory  authorizal 

tude  in  terms  of  physical  characteristics  project  unless  the  limitations 
of  the  proposed  construction  in  accord-  ticular  contract  can  be  and 
ance  with  §  18.109,  where  the  estimated  waived  (see  §  18.110(c)).  T1 
value  is  $25,000  or  more;  changes  in  wage  rate  determ 

(6)  Specify  a  date  by  which  request  award  is  discussed  in  §  12.40 
for  an  invitation  for  bids  should  be  sub-  chapter. 

“"SfixJr^sly  notify  contractors  that,  ^o.ic  of  ...rd. 

If  no  bid  is  to  be  submitted,  they  should  A  notice  of  award  shall  b« 
advise  issuing  office  whether  future  ad-  to  the  successful  bidder  as  s< 
vance  notices  are  desired.  sible  and  not  later  than  the  1 

(b)  Invitations  for  bids  shall  be  sent  acceptance  in  the  invitation 

to  those  bidders  who  have  requested  extension  to  which  the 
them  pursuant  to  a  preinvitation  notice  agreed.  The  notice  of  aware 
and  may  be  sent  to  other  bidders  on  Identify  the  invitation 

specific  request.  ^b)  Identify  the  contracte 

(c)  In  addition  to  compliance  with  Set  forth  the  award  pi 

S  2.203-1  of  this  chapter,  on  request,  pre-  Specify  date  of  comme 

bivitation  notices  and  invitations  for  work,  or  advise  coiitractor  tl 
bids  (with  plans  and  specifications)  for  proceed  will  be  issued; 
unclassified  construction  work  will  be  Advise  contractor  tha 

furnished  without  charge  to  organiza-  contract  mxist  be  executed  t 
tions  which  maintain  plan  display  rooms  mencement  of  work;  and 
for  the  benefit  of  contractors,  subcon-  Inform  contr^tor  thi 

tractors  and  material  suppliers,  without  payment  bonds  m 

charge  to  the  public.  Requests  from  or-  wished. 

ganizations  in  the  United  States  may  be  Subpart  C _ Negotia 

honored  on  an  annual  or  semi-annual  ** 

basis  for  all  or  for  a  stated  class  of  con-  §  18*301  Limitation  on  autl 
stniction  projects.  The  geographical  ex-  gotiate  contracts, 

tent  of  this  distribution  shall  be  as  Contracts  for  constructor 
determined  on  a  case  by  case  basis  by  101-1)  shall  be  formally 
the  contracting  officer.  whenever  such  method  is  f 

§  18.206  Amendment  of  invitation  for  PractOable  isee  §  18.102)  un 

conditions  and  circumstanc 
„  .  .  §  1.706-8  of  this  chapter),  e 

^  §§  2.207,  16.401-1  (h)  and  12.404-2  negotiation  may  be  authori: 
of  this  chapter.  When  an  amendment  cated  hereafter, 
will  require  additional  time  for  bidders  „  ,  wr  ,  . 

to  prepare  bids,  the  time  for  bidding  shall  §18.301-1  Work  m  the  U 
be  appropriately  extended,  except  in  Contracts  for  oonstructioi 
emergencies,  and  consideration  shall  be  above,  to  be  performed  in 
given  to  notifsdng  bidders  by  telephone  States,  its  possessions  and 
or  telegraph  of  the  forthcoming  amend-  shall  not  be  negotiated  unles 
ment  to  minimize  disruption  of  their  bid  pursuant  to  the  following  su 
preparations.  Where  such  an  amend-  10  U.S.C.  2304(a):  (1),  (2) 
ment  is  issued  within  a  period  of  10  (11),  (12),  or  (15).  The 

days  prior  to  the  date  set  for  bid  open-  code  provi^on  will  be  cited 
ing,  a  minimum  of  10  days’  leadtime,  tract  as  authority  for  the 
except  in  emergencies,  shall  be  allowed  (See  respectively,  §§3.201, 
prospective  bidders  to  prepare  new  or  3.210, 3.211, 3.212,  and  3.215  < 
revised  bids.  The  nature  of  any  emer-  ter.)  Contracts  to  be  perfc 
gency  preventing  a  10  day  leadtime  will  possessions  of  the  United 
be  documented.  Puerto  Rico  may  not  be  neg 

§18.207  Opening  of  bids.  ^uant  to  10  U.S.C.  2304(a) 

*  of  this  chapter). 

See  §§  2.402  and  18.108-1(0  of  this  ^  i,  .  m 

§  18.301—2  Work  outside 

States. 

*  b?d®  invitations  for  Contracts  for  constructio 

*  formed  outside  the  Unitet 

(a)  Before  opening,  see  §  2.208  of  this  possessions  or  Puerto  Rico 

chapter.  gotiated  unless  formal  adve 

(b)  After  opening,  see  §§2.404-1  and  thorized  in  accordance  w 

2.404-2  of  this  chapter.  The  appropriate  subsection 

§  18.209  Prequalification  of  bidders.  be  cited  in  aU  contracts 

for  negotiation. 

Wherever  a  construction  project  is  „  ,  _  on  . 
urgent  or  complex,  the  head  of  a  procur-*  §  18,302  SmaU  purchases. 

iU8  activity  may  authorize  a  contracting  Notwithstanding  §  3.603- 
ufficer  to  invite  bids  from  prequalified  chapter,  procurements  of  co 


bidders  only.  Procedures  used  to  pre-  $2,000  or  less  may  be  formally  advertised, 
qualify  bidders  for  such  purposes  shall  Generally,  proturements  of  construction 
be  approved  by  the  head  of  a  procuring  in  excess  of  $2,000  shall  be  formally  ad- 
activlty  or  his  designee.  vertised,  however,  where  negotiation  has 

c  1  o  210  Award  Commenced  and  the  contract  price 

^  *  *  proves  to  be  more  than  $2,000  but  less 

No  award  shall  be  made  at  a  price  than  $2,500,  3-203  may  be  used  as  au- 
which,  with  allowances  for  Government  thorlty  to  negotiate.  Either  Standard 


imposed  contingencies  and  overhead,  ex¬ 
ceeds  the  statutory  authorization  for  the 
project  unless  the  limitations  for  a  par¬ 
ticular  contract  can  be  and  have  been 
waived  (see  §  18.110(c)).  The  effect  of 
changes  in  wage  rate  determinations  on 
award  is  discussed  in  §  12.404-2  of  this 
chapter. 

§  18.211  Notice  of  award. 

A  notice  of  award  shall  be  furnished 
to  the  successful  bidder  as  soon  as  pos¬ 
sible  and  not  later  than  the  time  set  for 
acceptance  in  the  invitation  for  bids  or 
any  extension  to  which  the  bidder  has 
agreed.  The  notice  of  award  shall; 

(a)  Identify  the  invitation; 

(b)  Identify  the  contractor’s  bid; 

(c)  Set  forth  the  award  price; 

(d)  Specify  date  of  commencement  of 
work,  or  advise  contractor  that  a  notice 
to  proceed  will  be  issued; 

(e)  Advise  contractor  that  a  formal 
contract  mxist  be  executed  before  com¬ 
mencement  of  work;  and 

(f)  Inform  contractor  that  perform¬ 
ance  and  payment  bonds  must  be  fur¬ 
nished. 

Subpart  C — Negotiations 

§  18.301  Limitation  on  authority  to  ne¬ 
gotiate  contracts. 

Contracts  for  construction  (see  §  18.- 
101-1)  shall  be  formally  advertised 
whenever  such  method  is  feasible  and 
practicable  (see  §  18.102)  under  existing 
conditions  and  circumstances  (but  see 
§  1.706-8  of  this  chapter),  even  though 
negotiation  may  be  authorized  as  indi¬ 
cated  hereafter. 

§  18.301—1  Work  in  the  United  States. 

Contracts  for  construction  mentioned 
above,  to  be  performed  in  the  United 
States,  its  possessions  and  Puerto  Rico 
shall  not  be  negotiated  unless  authorized 
pursuant  to  the  following  subsections  of 
10  U.S.C.  2304(a):  (1),  (2),  (3).  (10), 
(11),  (12),  or  (15).  The  appropriate 
code  provision  will  be  cited  in  the  con¬ 
tract  as  authority  for  the  negotiation. 
(See  respectively,  §§  3.201,  3.202,  3.203, 
3.210, 3.211, 3.212,  and  3.215  of  this  chap¬ 
ter.)  Contracts  to  be  performed  in  the 
possessions  of  the  United  States  and 
Puerto  Rico  may  not  be  negotiated  pur¬ 
suant  to  10  U.S.C.  2304(a)(6)  (§3.206 
of  this  chapter). 

§  18.301—2  Work  outside  the  United 
States. 


Contracts  for  construction  to  be  per¬ 
formed  outside  the  United  States,  its 
possessions  or  Puerto  Rico  shall  be  ne¬ 
gotiated  unless  formal  advertising  is  au¬ 
thorized  in  accordance  with  §  18.102. 
The  appropriate  subsection  of  the  code 
will  be  cited  in  all  contracts  as  authority 
for  negotiation. 


Notwithstanding  §  3.603-1  (a)  of  this 
chapter,  procurements  of  construction  of 


Form  19  or  DD  Form  1155,  as  appropri¬ 
ate,  shall  be  used  for  contracts  of  $2,000 
or  less. 

§  18.303  Profit  or  fee. 

§  18.303—1  Fixed-price  construction  con¬ 
tracts. 

The  guidance  set  forth  in  §  3.808  of 
this  chapter,  while  not  required,  may  be 
tised  in  considering  profit  as  an  element 
of  price  under  fixed-price  tirpe  construc¬ 
tion  contracts. 

§  18.303—2  Fixed -price  architect -engi¬ 
neer  contracts. 

(See  Subpart  D  of  this  part.)  Where 
the  overall  price  of  the  contract  is  not 
determined  by  the  curve  method  in  the 
applicable  Department  of  Defense  Di¬ 
rective,  the  margin  of  profit  shall  be 
computed  in  accordance  with  the  ap¬ 
plicable  schedule  of  such  Directive  and 
applied  to  the  detailed  analysis  of  costs. 

§  18.303—3  Cost-reimbursement  type 
contracts. 

(a)  The  fees  of  prime  contractors 
under  cost-plus-a-fixed-fee  construction 
contracts  shall  be  established  in  accord¬ 
ance  with  Departmental  procedures. 

(b)  The  target  fee  of  prime  contrac¬ 
tors  in  incentive  fee  contracts  shall  be 
established  using  the  criteria  and  fee 
schedules  provided  for  under  Depart¬ 
mental  procedures  as  a  guide  in  con¬ 
junction  with  the  reasonableness  of  the 
target  cost,  the  maximum  and  minimum 
fees  to  be  established  and  the  fee  adjust¬ 
ment  formula. 

(c)  Statutory  and  administrative  lim¬ 
itations  on  fees  in  both  of  the  above 
tirpe  contracts  are  set  forth  in  §  3.405-5 
(c)  (2)  of  this  chapter. 

§  18.303—4  Cost-reimbursement  type 
arcbitect-engineer  contracts. 

(See  Subpart  D  of  this  part.)  The 
fees  under  cost  reimbursement  type 
architect-engineer  contracts  shall  be  es¬ 
tablished  in  accordance  with  applicable 
criteria  and  fee  schedules  provided  in 
Departmental  procedures. 

§  18.304  Subcontracting  program;-. 

See  Subpart  I,  Part  3  of  this  chapter. 
§  18.305  Preparation  for  negotiation. 

§  18.305—1  Fixed-price  type  contracts. 

(a)  On  all  fixed-price  type  construc¬ 
tion  procurement  in  excess  of  $10,000 
and  for  aU  modifications  involving  $10,- 
000  or  more,  whether  by  increase  or  de¬ 
crease  in  price  or  a  combination  of  both, 
a  Government  estimate  shaU  be  pre¬ 
pared  (see  §  18.107-1).  The  Govern¬ 
ment  estimate  for  architect-engineer 
contracts  shaU  be  prepared  in  accord¬ 
ance  with  pertinent  provisions  of  De¬ 
partment  of  Defense  Directives. 

(b)  After  preparation  of  the  Gtovem- 
ment  estimate  in  the  appropriate  man- 

;  ner  indicated  above,  the  proposals  and 
cost  or  pricing  data  submitted  by  po- 
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tential  contractors  shall  be  evaluated, 
analyzed  and  compared  with  the  Gov¬ 
ernment  estimate.  (See  S  3.807-3  of  this 
chapter.) 

(1)  Where  there  are  significant  differ¬ 
ences  between  the  Government  estimate 
in  a  construction  procurement  and  the 
proposals  submitted  on  any  item,  the 
contractors  will  be  requested  to  submit 
cost  or  pricing  data  concerning  such 
elements  as  wage  rates  or  fringe  benefits, 
significant  materials  and  equipment 
allowances.  Such  data  shall  also  be 
evaluated  and  analyzed,  as  shall  cost  or 
pricing  data  on  subcontracts  (§  3.807-10 
of  this  chapter)  when  requested  by  the 
contracting  officer.  (See  §  3.903  of  this 
chapter.) 

(2)  Where  a  proposal  for  an  archi¬ 
tect-engineer  contract  is  less  than  the 
Government  estimate,  the  contracting 
officer  shall  insure  that  there  is  a  com¬ 
plete  understanding  of  the  scope  of  the 
work.  Where  the  proposed  price  is  con¬ 
sidered  unreasonable,  sidditional  data 
may  be  requested  from  the  architect- 
engineer.  If  he  refuses  to  furnish  such 
data,  negotiations  with  him  will  be  ter¬ 
minated  and  a  proposal  requested  from 
the  architect-engineer  selected  next  in 
preference. 

(c)  Where  appropriate  in  the  pro¬ 
curement  of  construction,  additional 
pricing  tools  may  be  used,  such  as  a 
comparison  of  current  prices  for  similar 
features  of  work,  adjusted  for  differences 
in  site  and  specifications.  In  addition, 
rough  yardsticks  such  as  cost  per  cubic 
foot  for  structures,  cost  per  linear  foot 
for  utilities,  cost  per  cubic  yard  for  ex¬ 
cavation,  concrete,  etc.,  may  be  de¬ 
veloped  and  compared  with  proposed 
prices  which  are  questioned. 

§  18.305—2  Cost-reimbiirsenienl  type 
rontract8. 

This  type  of  contract  may  be  used 
either  in  construction  or  in  the  architect- 
engineer  held,  only  when  its  use  is  con¬ 
sistent  with  §§  3.405  and  18.112  of  this 
chapter.  In  either  case,  a  Government 
estimate  will  be  prepared. 

§  18.306  INegotiations. 

§  18.30(>— 1  Fixred  price  ronsiruclion 
contracts. 

Except  where  an  award  is  made  on 
initial  proposals  without  negotiations 
(see  §  3.805  of  this phapter),  negotiations 
will  be  conducted  with  all  offerors  within 
a  competitive  price  range  of  the  Govern¬ 
ment  estimate.  Where  negotiations 
disclose  errors  of  fact  or  judgment  in 
the  Government  estimate,  the  Govern¬ 
ment  estimate  will  be  revised  to  correct 
such  error  and  the  contract  record  ade¬ 
quately  documented. 

§  18.306—2  Fixed-price  arrhilecl-engi- 
neer  contracts. 

(a)  Negotiations  shall  be  conducted 
with  the  first  selected  architect-engineer 
until  a  price  which  is  fair  and  reasonable 
and  not  in  excess  of  the  Government 
estimate,  revised  to  correct  errors  of  fact 
or  judgment,  if  any,  has  been  obtained. 
Where  the  negotiations  result  in  a  price 
in  excess  of  the  initial  Government  esti¬ 
mate  or  as  revised,  the  contracting 
officer  shall  terminate  the  negotiations 


and  request  a  proposal  from  the  archi¬ 
tect-engineer  next  in  order  of  preference. 

(b)  In  no  event  shall  a  firm  fixed-price 
type  contract  for  architect-engineer 
services  for  the  preparation  of  designs, 
plans,  drawings  and  specifications  exceed 
the  statutory  limitation  of  six  percent 
(6%)  of  the  estimated  construction  costs 
of  the  project  to  which  the  arthitect-en- 
gineer  services  apply.  If,  however,  the 
contract  also  covers  any  type  services 
other  than  the  preparation  of  designs, 
plans,  drawings  and  specifications,  that 
part  of  the  contract  price  for  such  other 
services  shall  not  be  subject  to  the  six 
percent  (6%)  limitation. 

§  1 8..306-3  C  o  .«i  I  -  reinibursenienl  ron- 
iraols. 

Negotiation  of  the  fee  of  such  con¬ 
struction  contracts  and  architect-engi¬ 
neer  contracts  shall  be  in  accordance 
with  §§  18.303-3  and  18.303-4,  respec¬ 
tively.  Administrative  and  statutory 
limitations  on  fees  charged  on  construc¬ 
tion  contracts  are  set  forth  in  §  3.405-5 
of  this  chapter.  In  negotiating  an  archi¬ 
tect-engineer  contract,  the  contract 
price,  which  includes  the  fee  plus  the 
estimated  total  reimbursable  costs  to  be 
paid  to  the  architect-engineer  shall  not 
exceed  six  percent  (6% )  of  the  estimated 
cost  of  the  construction  project  to  which 
such  services  apply.  If,  however,  the 
contract  also  covers  any  type  services 
other  than  the  preparation  of  designs, 
plans,  drawings  and  specifications,  that 
part  of  the  contract  price  for  such  other 
services  shall  not  be  subject  to  the  six 
percent  (6%)  limitation. 

§  18.307  .4dditional  work  under  fixed- 
priee  arebilec’t-engineer  contracts. 

(a)  The  principles  set  forth  in  §§  18.- 
305-l(b)  and  18.306-2  are  applicable  to 
modifications  of  fixed-price  architect- 
engineer  contracts  for  additional  work 
outside  the  scope  of  the  contract. 

(b)  If  the  work  to  be  performed  under 
the  modification  is  within  the  general 
scope  of  the  contract,  the  contracting 
officer  shall,  under  the  provisions  of  the 
“Changes”  clause  (see  §  7.607-5  of  this 
chapter)  by  written  order,  with  or  with¬ 
out  prior  negotiation,  direct  that  the 
changes  be  made,  and  where  such  action 
causes  an  increase  or  decrease  in  the 
contractor’s  cost  or  time  required  for 
performance  of  the  contract,  an  equita¬ 
ble  adjustment  shall  be  made.  I^ere 
there  is  a  failure  to  agree  as  to  the 
equitable  adjustment,  the  provisions  of 
the  “Disputes”  clause  will  be  followed. 

(c)  Where  the  modification  involves 
work  not  initially  included  in  the  con¬ 
tract,  the  limitation  on  the  total  contract 
price  set  forth  in  §  18.306-2 (b)  is  appli¬ 
cable,  as  applied  to  the  revised  total  esti¬ 
mated  construction  costs.  Where  re¬ 
design  is  required  and  the  contract  is 
modified,  the  following  method  shall  be 
used  to  insure  that  the  six  percent  (6%) 
statutory  limitation  is  not  exceeded. 

(1)  The  estimated  construction  cost 
of  the  redesigned  features  will  be  added 
to  the  original  estimated  construction 
cost; 

(2)  The  contract  cost  for  the  original 
design  will  be  added  to  the  contract  cost 
for  redesign; 


(3)  The  total  contract  design  cost  ob¬ 
tained  by  subparagraph  (2)  of  this  para¬ 
graph  will  be  divided  by  the  total  con¬ 
struction  cost  obtained  by  subparagraph 
(1)  of  this  paragraph.  The  resulting 
percentage  may  not  exceed  the  six  per- 
cent  (6%)  statutory  limitation. 

§  18.308  .4udit  as  a  prirint;  aid. 

See  §  3.809  of  this  chapter. 

§  18.309  Record  of  price  negoliationfi. 

See  §  3.811  of  this  chapter. 

Subpart  D — Architect-engineer 
selection  procedures 
§  18.-101  Scope  of  subpart. 

This  subpart  contains  the  general 
principles  and  procedures  for  the  selec¬ 
tion  of  architect- engineer  firms  for  con¬ 
tracts  for  professional  services,  except 
for  such  services  performed  in  connec¬ 
tion  with  Army  Civil  Works  projects. 
Discussion  of  specific  areas  affecting 
such  services  will  be  found  under  the 
sections  of  this  part  dealing  with  those 
areas. 

§  18.-1-02  Selei’lioii. 

§  18.402—1  Selection' policy. 

The  selection  of  architect-engineer 
firms  for  professional  services  contracts 
shall  be  accomplished  in  accordance  with 
the  procedures  set  forth  in  this  subpart. 
Such  selection  shall  not  be  based  upon 
competitive  bidding  procedures,  but 
rather  upon  the  professional  qualifica¬ 
tions  necessary  for  the  satisfactory  per¬ 
formance  of  the  services  required,  sub¬ 
ject  to  the  following  additional  consider¬ 
ations: 

(a)  Specialized  experience  of  the  firm 
in  the  type  of  work  required; 

(b)  Capacity  of  the  firm  to  accomplish 
the  work  in  the  required  time; 

(c)  Past  experience,  if  any,  of  the 
firm  with  respect  to  performance  on 
Department  of  Defense  contracts; 

(d)  Location  of  the  firm  in  the  gen¬ 
eral  geographical  area  of  the  project, 
provided  that  there  is  an  appropriate 
munber  of  qualified  firms  therein  fm 
consideration;  and 

(e)  Volume  of  work  previously  award¬ 
ed  to  the  firm  by  the  Department  of  De¬ 
fense,  with  the  object  of  effecting  an 
equitable  distribution  of  Department  of 
Defense  architect-engineer  contracts 
among  qualified  architect-engineer  firms. 

§  18.402—2  Selertion  proredureo. 

The  following  procedures  shall  be  used 
in  the  selection  of  architect-engineer 
firms  for  all  architect-engineer  contracts 
to  be  awarded  in  the  United  States,  less 
Alaska  and  Hawaii,  and,  to  the  extent 
practicable,  in  the  rest  of  the  world: 

(a)  All  selection  actions,  including 
preselection,  shall  be  under  the  cog¬ 
nizance  of  the  construction  activity  re¬ 
sponsible  for  the  work; 

(b)  A  preselection  list  of  the  mtuci- 
mum  practicable  number  of  qualified 
firms  shall  be  prepared  by  a  preselection 
board  from  data  described  in  §  18.403 
and  other  pertinent  information  which 
may  be  available,  and  the  list  shall  be 
approved  by  the  head  of  the  construction 
acti'vity,  or  his  designee.  Preselection 
lists  for  contracts  estimated  to  cost  more 
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$6,000  shall  be  prepared  by  a  for¬ 
mally  constituted  preselection  board; 

(c)  Both  preselection  and  selection 
boards  shall  consist  primarily  of  senior 
staff  architects  or  en^eers,  or  military 
personnel  having  comprehensive  experi¬ 
ence  in  military  cot\stniction; 

(d)  Preparation  of  preselection  lists 
for  contracts  estimated  to  cost  more  than 
$6,000,  and  selections  for  contracts  esti¬ 
mated  to  cost  more  than  $2,500,  shall  be 
accomplished  by  formally  constituted 
boards  consisting  of  at  least  three 
members. 

(e)  The  selection  board  shall  review 
the  qualifications  and  performance  data 
(see  §  18.403)  of  each  of  the  firms  on  the 
preselection  Ust,  in  accordance  with  toe 
policy  established  in  §  18.402-1,  and  shall 
recommend,  in  order  of  preference,  a 
minimum  of  three  firms  for  approval  for 
contract  negotiations  to  the  head  of  the 
construction  activity,  or  his  designee; 

(f)  Upon  approval  of  toe  selections  by 
the  head  of  the  construction  activity,  or 
his  designee,  and  such  approval  as  may 
be  required  by  S  18.402-3,  negotiations 
shall  be  initiated  in  accordance  with 
i  18.306-2;  and 

(g)  All  preselection  and  selection  ac¬ 
tions  shall  be  fuUy  documented. 

§  18.402—3  Special  approval  of  selec¬ 
tions. 

Special  approval  shall  be  required  for 
certain  selections  as  indicate  below. 
Dollar  amounts  cited  shall  include,  where 
applicable,  fees  for  planning  and  design, 
supervision  and  inspection  of  construc¬ 
tion,  and  any  other  architect-engineer 
services  related  to  construction. 

(a)  When  toe  estimated  cost  of  a  con¬ 
tract  to  be  awarded  by  a  field  activity 
exceeds  $100,000,  the  selection  shall  re¬ 
quire  toe  approval  of  toe  next  higher 
organizational  level  of  the  construction 
activity; 

(b)  l^en  a  firm,  to  which  a  field  con¬ 
tracting  office  has  previously  awarded 
contracts  totaling  over  $100,000  during 
the  current  calendar  year,  has  been  se¬ 
lected  for  an  additional  award  to  be 
made  by  toe  same  contracting  office,  toe 
selection  shall  require,  prior  to  negotia¬ 
tion  with  the  firm,  toe  approval  of  the 
next  higher  organization  level  of  the 
construction  activity; 

(c)  When  a  selection  is  made  by  the 
Army  Office  of  the  Chief  of  Engineers, 
the  Navy  Bureau  of  Yards  and  Docks, 
or  the  Air  Force  Directorate  of  Civil  En¬ 
gineering  for  a  contract  whose  esti¬ 
mated  cost  is  $500,000  or  less,  the  selec¬ 
tion  shall  require  the  approval  of  the 
Chief  of  Engineers,  the  Chief  of  the  Bu¬ 
reau  of  Yards  and  Docks,  or  the  Direc¬ 
tor  of  Civil  Engineering,  respectively,  or 
their  designees; 

(d)  When,  the  estimated  cost  of  a 
contract  exc^s  $500,000,  the  selection 
shall  require  the  approvaUof  the  Sec¬ 
retary  of  the  Department  concerned,  or 
his  designee; 

(e)  When  toe  estimated  cost  of  a 
contract  exceeds  $1,000,000,  the  selection 
shall  require  toe  approval  of  the  Assist¬ 
ant  Secretary  of  Defense  (Installations 
and  Logistics) .  or  his  designee; 

(f)  When  supplemental  work  to  be 
added  to  an  existing  contract  will  bring 
the  total  contract  cost  to  any  of  toe 


various  levels  of  approval  noted  above, 
the  selection  for  such  work  shall  require 
approval  as  indicated  for  the  appropriate 
level  (such  approval  is  not  required  for 
supplemental  work  accomplished  pur¬ 
suant  to  toe  Changes  clause  of  the  con¬ 
tract)  ; 

(g)  When  approval  of  a  selection  for 
a  contract  has  been  obtained  at  a  par¬ 
ticular  approval  level,  further  approval 
shall  not  be  required  for  toe  selection 
of  toe  same  firm  to  accomplish  supple¬ 
mental  work  under  that  contract,  im- 
less  the  total  cost  of  the  basic  contract 
plus  all  supplemental  work  is  an  amount 
requiring  approval  of  the  selection  at 
the  next  higher  approval  level  or  unless 
toe  supplemental  awards  meet  toe  con¬ 
ditions  described  in  paragraph  (h)  of 
this  section; 

(h)  When  a  contract  totaling  over 
$1,000,000,  for  which  selection  approval 
has  been  granted  in  accordance  with  par¬ 
agraphs  (e)  and  (f)  of  this  section  is 
increased  by  supplemental  awards,  ap¬ 
proval  of  the  selection  by  the  Assistant 
Secretary  of  Defense  (Installations  and 
Logistics),  or  his  designee,  shall  be  re¬ 
quired  for  each  increment  of  such  supple¬ 
mental  awards  totaling  over  $200,000; 
and 

(i)  When  the  award  of  more  than  one 
contract  by  a  Department  within  a  sin¬ 
gle  region  or  area,  see  §  18.403-2,  to  a 
firm  will  cause  that  firm’s  total  fees 
during  a  calendar  year  to  exceed  $1,000,- 
000,  the  selection  for  the  contract  which 
win  cause  this  excess  shall  require  toe 
approval  of  the  Assistant  Secretary  of 
Eiefense  (Installations  and  Logistics) ,  or 
his  designee. 

§  18.403  Architect-engineer  qualifica¬ 
tions  and  performance  data. 

§  18.403—1  General. 

Selection  of  architect-engineer  firms 
shall  be  based  on  the  effective  utilization 
of  qualifications  and  performance  data, 
as  described  below. 

§  18.403—2  Architect-engineer  regions 
and  areas. 

For  toe  purposes  of  receiving  and  dis¬ 
tributing  architect-engineer  qualification 
and  performance  data,  the  United 
States,  less  Alaska  and  Hawaii,  has 
been  divided  into  eight  regions,  and  toe 
rest  of  toe  world  into  five  general  geo¬ 
graphic  areas.  These  regions  and  areas 
are  described  and  delineated  in  a  book¬ 
let  entitled,  “How  to  Obtain  Considera¬ 
tion  for  Architect-Engineer  Contracts 
with  the  Department  of  Defense”,  which 
is  published  by  the  Office  of  the  Assist¬ 
ant  Secretary  of  Defense  (Installations 
and  Logistics)  for  distribution  to  archi¬ 
tect-engineer  firms  through  the  various 
offices  of  the  construction  activities. 

§  18.403—3  Qualifications  data. 

(a)  Filing.  Firms  desiring  to  be  con¬ 
sidered  for  architect-engineer  contracts 
in  a  given  region  or  area  must  file  GSA 
Standard  Form  251,  “U.S.  Government 
Architect-Engineer  Questionnaire”,  with 
any  one  of  the  offices  of  the  construction 
activities  listed  in  the  booklet  for  that 
region  or  area.  Architect-engineer  firms 
shall  normally  be  selected  from  the  re¬ 
gion  or  area  in  which  toe  project  is  to  be 
accomplished;  however,  if  sufficient  qual¬ 


ified  firms  are  not  available  in  a  re¬ 
gion  or  area  for  consideration  for  a  par¬ 
ticular  contract,  firms  from  other  regions 
or  areas  shall  be  considered.  Firms 
desiring  to  be  considered  for  architect- 
engineer  contracts  in  connection  with 
ballistics  and  space  systems  should  file 
qualifications  data  with  one  of  the  offices 
administering  this  t3q>e  of  construction, 
as  listed  in  toe  booklet. 

(b)  Distribution,  classification,  and 
utilization.  Forms  251  filed  by  an 
architect-engineer  firm  with  any  office 
listed  for  a  region  or  area  shall  be  dis¬ 
tributed  to  all  other  offices  listed  for  that 
region  or  area,  each  of  which  shall  main¬ 
tain  a  complete  architect-engineer  quali¬ 
fications  data  file  for  that  region  or  area. 
Offices  responsible  for  the  construction  of 
ballistics  and  space  systems  facilities,  as 
listed  in  toe  booklet,  shall  cross-distrib- 
ute  qualifications  data  to  each  other, 
and  shall  maintain  qualifications  data 
files.  Qualifications  data  for  firms 
which  normally  are  active  in  a  niunber 
of  regions  or  areas  shall  be  forwarded 
to  the  Washington  headquarters  of  the 
construction  activities  for  file.  Receiv¬ 
ing  offices  shidl  review  all  Forms  251  and 
classify  each  firm  with  respect  to: 

(1)  Location; 

(2)  Specialize  expierience; 

(3)  Professional  capabilities;  and 

(4)  Capacity  with  respect  to  scope  of 
work  that  can  be  undertaken. 

All  offices  which  have  a  responsibility 
for  selecting  architect-engineer  firms 
shall  utilize  these  complete  data  files  in 
the  required  selection  procedures,  either 
through  maintaining  files  of  their  own 
or  by  arranging  for  convenient  access  to 
the  files  of  another  office. 

§  18.403—4  Performance  data. 

For  each  contract  over  $10,000  award¬ 
ed,  a  performance  evaluation  report 
shall  be  prepared  by  toe  cognizant  con¬ 
struction  activity,  utilizing  DD  Form 
1413,  “Performance  Evaluation — Archi¬ 
tect-Engineer  Professional  Services  Con¬ 
tractor”.  Such  reports  may  also  be  pre¬ 
pared  for  contracts  of  lesser  amounts. 
For  contracts  of  over  $10,000,  DD  Forms 
1413  shall  be  distributed,  filed,  and 
utiUzed  in  a  manner  similar  to  qualifica¬ 
tions  data  (GSA  Standard  Forms  251), 
above,  except  that  distribution  also  shall 
be  made  to  toe  Washington  headquarters 
of  toe  respective  construction  activities. 
§  18.404  Contractual  reports. 

§  18.404—1  Field  offices. 

Field  offices  of  toe  construction  activi¬ 
ties  within  each  region  (see  §  18.403-2) 
of  the  United  States,  less  Alaska  and 
Hawaii,  shjdl  furnish  a  quarterly  report 
to  each  other  and  to  their  respective 
Washigton  headquarters  of  all  architect- 
engineer  contracts  over  $25,000  (except 
contracts  involving  classified  projects) 
awarded  during  the  quarter.  Field  of¬ 
fices  of  toe  construction  activities  within 
the  geographicsd  areas  (see  §  18.403-2) 
of  toe  rest  of  toe  world  shall  furnish 
such  a  quarterly  report  to  their  respective 
Washir^ton  headquarters  only.  Field 
offices  resposible  for  the  construction  of 
ballistics  and  space  systems  facilities 
shall  furnish  similar  reports  to  each 
other  and  to  their  respective  Washington 
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headquarters.  The  above  reports  shall  below,  quarterly  reports,  ciunulative 


vA 


be  due  within  15  days  after  the  end  of  the 
quarter  concerned  and  shall  be  cximula- 
tive  within  the  calendar  year. 

§  18.404—2  Washington  headquarters. 

(a)  Quarterly  reports.  Each  Wash¬ 
ington  headquarters  of  the  construction 
activities  shall  furnish  to  the  Assistant 
Secretary  of  Defense  (Installations  and 
Logistics),  utilizing  the  format  shown 

Department  of  The. 


Within  each  calendar  year,  of  all  archi¬ 
tect-engineer  contracts  over  $100,000 
(except  contracts  involving  classified 
projects)  awarded  world- wide  by  all 
offices  of  the  activity.  Report  Control 
Symbol  DD-I&L(Q)  559  has  been  as¬ 
signed  to  this  reporting  requirement. 
This  report  shall  be  due  within  30  days 
after  the  end  of  the  quarter  concerned. 


QUARTEBLY  REPORT  OF  ARCHITECT-ENGINEER  CONTRACT  AWARDS  OVER  $100,000 
Quarter,  current  year,  19..  (Cumulative  for  current  year).  Report  Control  Symbol  L(Q)669 


Name  and  location  of 
architect  K'n^lneer  firm 

Kcspon- 
slblc 
ofllce  ' 

1 

Region 
or  area 

1 

Location  and  brief 
description  of 

1  project 

1 

Contract 
or  modi¬ 
fication 

Number 
date  of 

Award 
amount 
of  award 

Cumulative 
amount  of 
awards  for 
calendar 
year 

1 

1 

1 

(b)  InstructioTis  for  preparation  of  re¬ 
ports.  Show  each  contract  over  $100,000 
awarded  during  the  current  calendar 
year,  and  each  supplemental  award 
thereto.  When  supplemental  awards  to 
a  contract  of  $100,000  or  less  awarded 
during  the  current  calendar  year  cause 
the  total  of  that  contract  to  exceed 
$100,000,  the  contract  and  supplemental 
avrards  will  be  shown.  Supplemental 
awards  made  during  the  current  cal¬ 
endar  year  to  contracts  awarded  in  a 
previous  calendar  year  will  be  shown  if 
the  total  of  these  supplemental  awards 
exceeds  $100,000.  Contracts  awarded 
each  firm,  along  with  supplemental 
awards,  will  be  grouped  together  regard¬ 
less  of  the  region  or  area  in  which 
awarded,  and  the  total  of  the  awards 
for  each  firm  shown  in  the  cumula¬ 
tive  coliunn.  Firms  will  be  listed 
alphabetically  by  surnames.  Second, 
third,  and  fourth  quarter  reports  will  be 
cumulative  in  that  contract  awards  and 
supplemental  awards  reported  for  pre¬ 
vious  quarters  will  be  shown  in  addition 
to  awards  required  to  be  reported  for 
the  current  quarter.  Supplemental 
awards  will  be  grouped  with  the  con¬ 
tracts  to  which  they  pertain,  and  the 
total  amount  of  all  awards  for  each  firm 
for  the  calendar  year  to  date  will  be 
shown  in  the  cumulative  column.  Con¬ 
tracts  undertaken  for  other  than  De¬ 
partment  of  Defense  agencies,  such  as 
NASA,  MAP,  and  AID,  should  be  identi¬ 
fied  as  such  by  an  appropriate  notation 
adjacent  to  the  contract  number. 

§  18.405  Release  of  information  on 
arrhit€N*t-engineer  selections. 

After  the  required  approvals  for  the 
selection  have  been  obtained,  informa¬ 
tion  may  be  released  by  the  contracting 
officer  identifying  only  the  architect- 
engineer  firm  selected,  and  describing  the 
work  in  general  terms,  unless  precluded 
by  security  considerations.  If  negotia¬ 
tions  are  teminated  without  consum¬ 
mating  a  contract,  the  contracting  offi¬ 
cer  may  release  such  information  and 
state  that  negotiations  will  be  under¬ 
taken  with  another  (named)  architect- 
engineer.  When  an  award  has  been 
made,  the  contracting  officer  may  release 
this  information,  but  the  estimated  con¬ 


struction  cost  of  the  facilities  involved 
shall  not  be  divulged. 

Subpart  E — Foreign  Purchases  and 
Construction  in  Foreign  Countries 

§  18.501  Buy- American  Art.  [Re¬ 
served  ] 

§  18.502  Construction  in  foreign  coun¬ 
tries. 

§  18.502-1  General. 

Construction  in  foreign  coimtries  in¬ 
cludes  construction  an3rwhere  outside  the 
United  States  (see  §  6.201-4  of  this  chap¬ 
ter).  In  contracts  which  are  entered 
into  with  foreign  contractors  or  are  for 
performance  in  foreign  countries,  the 
term  “United  States”  will  appear  before 
the  word  “Government.” 

§  18.502—2  Technical  agreements. 

When  construction  is  contemplated  in 
a  foreign  country,  the  Office  of  the  Chief 
of  Engineers,  Department  of  the  Army, 
or  the  Bureau  of  Yards  and  Docks,  De¬ 
partment  of  the  Navy,  as  appropriate 
should  be  invited  to  participate  in  the 
negotiations  of  any  technical  working 
agreement  with  a  foreign  government 
concerning  the  construction.  TTiis 
agreement  negotiated  between  appro¬ 
priate  officials  of  the  United  States  and 
the  foreign  government  should,  to  the 
extent  feasible  and  where  not  otherwise 
provided  for  in  other  agreements,  cover 
all  elements  necessary  for  the  construc¬ 
tion  required  by  the  laws,  regulations  and 
customs  of  the  United  States  and  the 
foreign  government,  relating  to: 

(a)  The  acquisition  of  all  necessary 
rights; 

(b)  The  expeditious,  duty  free  im¬ 
portation  of  labor,  material  and  equip¬ 
ment: 

(c)  The  payment  of  taxes  applicable 
to  contractors,  personnel,  materials  and 
equipment; 

(d)  The  applicability  of  workmen’s 
compensation  laws  and  other  labor  laws 
to  citizens  of  the  United  States,  citizens 
of  the  host  country  and  citizens  of  other 
countries; 

(e)  The  provision  of  utility  services; 

(f)  The  dii^XNSition  of  surplus  mate¬ 
rials  and  equipment; 


(g)  The  handling  of  claims  and  litiga¬ 
tion;  and 

(h)  Any  other  problems  which  can  be 
foreseen  and  appropriately  resolved  by 
such  agreement. 

§  18.503  l.abor. 

§  18.503—1  The  Defense  Base  Acl. 

The  Defense  Base  Act  extends  the 
applicability  of  the  Longshoremen’s  and 
Harbor  Workers’  Compensation  Act  to 
certain  classes  of  employees  engaged  in 
work  outside  the  United  States  (see 
§  10.403(a)  of  this  chapter).  Where  in¬ 
digenous  employees  are  subject  to  the 
compensation  laws  or  comparable  pro¬ 
visions  of  the  host  country  for  job- 
connected  illness  or  injury,  the  contract¬ 
ing  officer  shall  consider  requesting  a 
waiver  of  the  Defense  Base  Act  (see 
§  10.403(b)). 

§  18.503—2  Labor  laws  of  host  country. 

Contractors  shall  comply  with  the  ap¬ 
plicable  labors  laws  of  the  host  country. 
Exemption  from  such  laws  shall  be 
sought  by  means  of  treaty,  executive 
agreement  or  express  authorization  from 
proper  officials,  where  compliance  with 
the  laws  is  impractical  or  serves  no  use¬ 
ful  purpose. 

§  18.504  Materials. 

Purchase  of  materials,  equipment  and 
supplies  for  construction  overseas  shall 
generally  be  the  responsibility  of  the 
contractor  performing  the  work;  but 
where  necessary  to  comply  with  foreign 
law,  or  to  avoid  taxation,  or  to  obtain 
other  advantages,  purchase  may  be  by 
the  United  States.  Contracting  officers 
shall  consider  savings  that  may  be  ob¬ 
tained  by  exemptions  from  import  and 
other  taxes  and,  to  the  extent  economi¬ 
cal,  shall  take  advantage  of  tax  exemp¬ 
tions  available  under  existing  agree- 
[  ments.  See  §  11.403  of  this  chapter.  In 
specifying  materials,  supplies,  and 
•  equipment  for  construction  in  foreign 
countries,  contracting  officers  shall  make 
5  maximum  use  of  foreign  currencies 
‘  available  for  the  project,  shall  encourage 
(  the  use  of  American  materisds,  equip- 
t  ment,  and  supplies  and  shall  obtain  the 
s  maximum  feasible  ccanpetition  from  in- 
'  digenous,  other  foreign  and  American 
1  suppliers. 

g  §  18.505  Cargo  Preference  Act. 
r  See  Subpart  N,  Part  1  of  this  chapter. 

j  Subpart  F — Termination  of  Contracts 

e  §  18.600  Scope. 

This  subpart  sets  forth  policies  and  in- 
^  structions  and  prescribes  contract 
clauses  for  use  in  construction  and 
architect-engineer  contracts  relating  to 
termination  of  such  contracts  through 
default  or  for  the  convenience  of  the 

®  Government, 
a 

§  18.601  DefinitionR. 

^  See  §  8.101  of  this  chapter.  As  used 
^  in  this  sul^art,  the  following  terms  have 
^  the  meanings  set  forth  below, 
r  (a)  “Construction  equipment”  means 
automotive  vehicles,  earth  movers, 
cranes,  batching  plants,  crushers, 
-  pavers,  mixers,  generators,  cwnpressors, 
pumps,  drills,  welders,  forms  and  other 
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of  equipment  (other  than  hand 
tools)  used  or  caj;>able  of  being  used  in 

construction  woiic. 

(b)  “Terminated  portion  of  a  con¬ 
struction  contract”  which  has  been 
completely  terminated  means  the  entire 
contract  notwithstanding  the  completion 
of  and  pasrment  for  individual  items  of 
work  prior  to  termination.  (See 
S  18.604.) 

§  18.602  Final  payment. 

See  §  8.212-2  of  this  chapter.  Prior 
to  presenting  the  final  payment  voucher 
to  the  disbursing  officer,  after  termina¬ 
tion  action,  the  contracting  officer  shall 
ascertain  whether  there  are  any  out¬ 
standing  labor  violations.  If  so,  the 
contracting  officer  shall  determine,  pur¬ 
suant  to  the  criteria  set  forth  in 
S  12.404-9  of  this  chapter,  the  amount  to 
be  withheld  from  the  final  pasrment 
voucher  by  reason  of  such  violations. 

§  18.603  Allowance  for  profit. 

See  §  8.303  of  this  chapter.  In  a  con¬ 
struction  contract,  for  the  purpose  of 
computing  profit,  that  portion  of  settle¬ 
ments  by  the  pri^  contractor  with  con¬ 
struction  subcontractors  for  actual  work 
in  place  at  the  Job  site  as  distinguished 
frmn  materials  on  hand  and  prepara¬ 
tions  made  to  complete  the  work,  shall 
be  considered  cmnpensation  for  services 
delivered  to  the  prime  contractor  prior 
to  the  effective  date  of  termination. 

§  18.604  Completed  end  items. 

Work  in  place  accepted  by  the  Govern¬ 
ment  under  a  constiniction  contract  is 
not  to  be  considered  a  completed  end 
itm  even  though  that  work  may  have 
been  paid  for  at  unit  prices  set  forth  in 
the  contract.  In  case  of  the  complete 
teimlnation  of  such  contracts,  the  set¬ 
tlement  proposal  shall  be  submitted  on 
the  total  co^  basis  and  any  progress  or 
other  payments  shall  be  used  to  reduce 
the  gross  amount  of  the  settlement. 

§  18.605  Submission  of  settlement  pro¬ 
posals. 

The  settlement  proposal  forms  pre¬ 
scribed  in  S§  8.802  and  8.803  of  this  chap¬ 
ter  shall  be  adopted  and  modified  as  con¬ 
struction  contractors  or  architect-en¬ 
gineers  consider  necessary. 

§  18.606  Bases  for  settlement  proposals. 

See  §  8.307-2  of  this  chapter. 

(a)  Inventory  basis.  The  inventory 
basis  of  settlement  is  appropriate  for  use 
under  the  following  circumstances: 

(1)  The  partial  termination  of  a  con¬ 
struction  or  architect-engineer  contract; 

(2)  The  partial  or  complete  termina¬ 
tion  of  supply  orders  under  any  termi¬ 
nated  construction  contract; 

(3)  The  complete  termination  'of  a 
unit-price  (as  distinguished  from  a  lump 
sum)  architect-engineer  corijiract. 

(b)  Total  cost  basis.  The  total  cost 
basis  of  settlement  shall  be  used  in  all 
cases  where  a  construction  contract  or 
a  lump  sum  architect-engineer  contract 
is  completely  terminated.  Line  10,  Sec¬ 
tion  n  of  DD  Form  541  (8-802.2) 
“Deduct-Pinlshed  Product  Invoiced  or 
To  Be  Invoiced”  is  not  to  be  used.  All 
progress  and  other  payments  shall  be 
used  to  reduce  the  gross  amount  of  the 
settlement. 

No.  82- 


§  18.607  Adjustment  of  fee. 

(a)  The  termination  clauses  in  S  8.702 
(a)  as  changed  by  S  8.702  (b)  and  (c)  of 
this  chapter  provide  that  the  contract¬ 
ing  officer  and  the  contractor  may  agree 
upon,  l.e.,  negotiate,  the  adjustment  in 
fee  necessitated  by  a  partial  or  complete 
termination  of  the  contract.  Where  the 
parties  are  unable  to  agree,  the  fee  is  to 
be  adjusted  as  prescribed  in  paragraph 
(e)  of  such  clauses. 

(b)  Where  the  contract  has  been  ter¬ 
minated  for  the  convenience  of  the  Gov¬ 
ernment,  the  percentage  of  completion 
basis,  generally,  constitutes  a  fair  and 
equitable  meth(^  of  adjusting  the  fee. 
The  percentage  of  completion  basis  refers 
to  the  contractor’s  total  effort  and  not 
solely  to  the  actual  construction  work. 
Generally,  the  effort  of  a  contractor  im- 
der  a  cost-reimbursement  type  construc¬ 
tion  contract  can  be  segregated  into 
factors  such  as;  mobilization  including 
organization,  use  of  finances,  procure¬ 
ment  and  receipt  of  materials,  placement 
of  subcontracts,  preparation  of  shop 
drawings,  work  in  place  performed  by 
own  forces,  supervision  of  subcontrac¬ 
tors’  work.  Job  administration  and  de¬ 
mobilization.  In  the  case  of  architect- 
engineer  contracts,  the  factors  shall 
Include  such  of  the  above  as  are  appro¬ 
priate.  Each  of  the  applicable  factors 
will  then  be  weighted,  predicated  upon 
a  proper  evaluation  and  sound  Judgment 
of  the  importance  and  difficulty  of  each 
factor  under  the  circumstances  of  each 
individual  contract.  One  method  of 
weighting  the  applicable  factors  is  to 
assign  weighted  values  totaling  100. 
Next,  the  percentage  of  completion  of 
each  factor  must  be  established  based 
upon  the  specific  facts  of  each  contract, 
’liie  application  of  the  percentage  of 
completion  of  each  factor  to  the  weighted 
value  of  each  factor  results,  when 
totaled,  in  the  overall  percentage  of  con¬ 
tract  completion.  Such  percentage  of 
completion  is  then  applied  to  the  total 
contract  fee  or  to  the  fee  applicable  to 
the  terminated  portion  of  the  contract  to 
arrive  at  the  adjustment  necessitated  by 
the  temiination.  Where  agreement  can¬ 
not  be  reached,  the  contracting  officer 
shall  determine  the  percentage  of  com- 
pletibn  as  above  indicated.  Where  con¬ 
sidered  necessary,  the  contracting  officer 
may  consider  and  allow  in  the  fee  adjust¬ 
ment  an  amount  to  fairly  compensate  the 
contractor  for  work  done,  if  any,  in  set¬ 
tling  claims  of  subcontractors  and  dis¬ 
posing  of  termination  inventory. 

§  18.608  Contractor  inventory. 

This  subpart  and  subpart  E,  Part  8  of 
this  chapter,  cover  the  disposition  of  all 
contractor  inventory  (§8.101-5)  gener¬ 
ated  under  construction  and  architect- 
engineer  contracts  related  to  construc¬ 
tion.  It  applies  to  termination  inven¬ 
tory  and  to  any  other  inventory  which  is: 

(a)  Excess  because  of  a  (X)ntract  modi¬ 
fication;  or 

(b)  Excess  under  a  price  revision  type 
contract; 

and  the  cost  thereof  is  included  in  the 
contractor’s  claim  for  an  equitable  ad¬ 
justment  or  revision  in  price.  It  also  ap¬ 
plies  to  all  property  which  is  excess  to 
the  requirements  of  a  cost-reimburse¬ 
ment  type  contract  and  includes  excess 


Govemment-fumlshed  property  under 
any  type  contract. 

§  18.609  Separate  schedales. 

See  §  8.503-2  of  this  chapter.  Con¬ 
struction  equipment  shall  be  submitted 
on  separate  inventory  schedules. 

§  18US10  Return  of  materials  to  stoek. 

Materials  taken  from  stock  and 
shipped  to  the  construction  site  shall  be 
considered  common  items  (§§  8.101-2 
and  8.503-5)  and  shall  be  returned  to 
stock  unless  the  contractor  establishes 
that  such  items  cannot  be  utilized  with¬ 
out  loss.  Contractors  shall  not  include  in 
their  settlement  proposals  the  cost  of  any 
materials  so  returned.  Any  costs  in  con¬ 
nection  with  the  withdrawal,  replace¬ 
ment  or  transportation  of  such  mate¬ 
rials  may  be  Included  as  “Other  Costs.” 
(Schedule  B,  Item  5  of  DD  Form  541 
(§8.802-2)). 

§  18.611  Allocability  of  contractor- 
acquired  property  on  inventory 
schedules. 

It  is  the  responsibility  of  the  contract¬ 
ing  officer  to  determine  that  all  property 
listed  on  inventory  schedules  is  qualita¬ 
tively  and  quantitatively  allocable  to  the 
terminated  contract  or  the  terminated 
portion  thereof,  taking  into  consideration 
any  work  in  place.  Also,  where  applic¬ 
able,  the  contracting  officer  must  de¬ 
termine  that  the  difference  between  the 
cost  of  allocable  property  on  the  inven¬ 
tory  schedules  and  the  total  cost  of 
property  included  in  the  settlement  has 
been  incorporated  in  the  work  or  con¬ 
sumed  in  the  performance  thereof. 

§  18.612  Contractor's  certificate— prop¬ 
erty  incorporated  in  work. 

Each  contractor  whose  settlement  pro¬ 
posal  includes  the  cost  of  property  (ma¬ 
terials,  etc.)  incorporated  into  the  work 
shall  execute  a  certificate  to  the  effect 
that  all  property  not  accounted  for  on 
the  Inventory  schedules  has  been  in¬ 
corporated  into  the  work  or  consumed  in 
the  performance  thereof. 

§  18.613  InvraUwy  at  construction  site. 

Every  effort  will  be  made  by  the  con¬ 
tracting  officer  to  relieve  the  contractor, 
as  promptly  as  possible,  of  the  respon¬ 
sibility  for  the  preservation  and  protec¬ 
tion  of  termination  inventory  located  at 
the  construction  site.  Property,  includ¬ 
ing  construction  equipment,  which  is  not 
to  be  included  on  inventory  schedules 
shall  be  removed  by  the  contractor  as 
promptly  as  possible. 

§  18.614  Qean-np  of  site. 

’The  contracting  officer  shall  direct 
such  action  as  will  insure  the  clean-up 
of  the  site,  protection  of  serviceable  ma¬ 
terials,  removal  of  hazards  and  such 
(^er  action  as  will  leave  a  safe  and 
healthful  site. 

§  18.615  Scope  of  screening. 

See  §  8.505-1  of  this  chapter.  Inven¬ 
tories  of  construction  materials  and 
equipment  shall  be  screened  in  the  Army, 
by  the  Chief  of  Engineers;  in  the  Navy, 
by  the  Chief,  Bureau  of  Yards  &  Docks; 
and  in  the  Air  Force,  by  the  Director, 
Civil  Engineering. 
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RULES  AND  REGULATIONS 


§  18.616  Contracts  for  other  depart¬ 
ments  or  agencies. 

Where  a  contract  quotes  funds  of  a 
department  or  agency  other  than  the 
department  administering  the  contract, 
such  department  or  agency  shall  have 
first  priority  to  all  property  listed  tm  in¬ 
ventory  schedules  in  accordance  with 
any  regulations  issued  by  that  depart¬ 
ment  or  agency. 

§  18.617  Transfer  of  property. 

All  transfers  of  property  on  inven¬ 
tory  schedules  to  Department  of  Defense 
activities  or  to  other  Government  agen¬ 
cies  shall  be  on  a  non-reimbursable  basis 
where  the  contract  quotes  fimds  from  a 
Department  of  Defense  activity.  Han¬ 
dling,  packing  and  transportation  costs 
shall  be  borne  by  the  receiving  activity 
or  agency.  Where  the  contract  cites 
funds  other  than  the  Department  of  De¬ 
fense,  any  transfers  shall  be  with  or 
without  reimbmsement  as  such  agency 
directs.  , 

§  18.618  Termination  of  fixed-price 
construction  contracts  for  default. 

§  18.618—1  Termination  of  the  con¬ 
tractor's  right  to  proceed. 

Under  contracts  containing  the  “Ter¬ 
mination  for  Default — Damages  for  De¬ 
lay — ^Time  Extensions"  clause  set  forth  in 
§  8.709  of  this  chapter,  the  Government 
has  the  right,  to  the  extent  provided  in 
such  clause,  to  terminate  the  contrac¬ 
tor’s  right  to  proceed  with  the  work,  or 
any  separable  part  thereof,  if  the  con¬ 
tractor  does  not  prosecute  the  work  re¬ 
quired  by  the  contract  with  such  dili¬ 
gence  as  will  insme  its  completion,  or 
fails  to  complete  it,  within  the  time 
specified  in  the  contract  or  any  extension 
thereof. 

§  18.618—2  Effect  of  termination  for 
default. 

If  a  contractor’s  right  to  proceed  is 
terminated  for  default,  the  Government 
may  take  over  and  complete  the  work  or 
cause  it  to  be  completed,  and  the  con¬ 
tractor  a^  his  sureties  shall  be  liable  to 
the  Government  for  any  increased  costs 
caused  thereby.  The  contractor  and  his 
sureties  shall,  in  addition  to  Increased 
costs  in  completing  the  work,  be  liable 
for  liquidate  damages,  if  liquidated 
damages  are  provided  in  the  contract,  or 
for  actual  damages,  if  liquidated  dam¬ 
ages  are  not  so  provided. 

§  18.618—3  Preliminary  notice  to  surety. 

(a)  Whenever  a  termination  for  de¬ 
fault  appears  imminent,  a  written  noti¬ 
fication  of  that  fact  (not  an  actual  no¬ 
tice  of  default)  may  be  given  by  the  con¬ 
tracting  officer  to  the  surety  at  both  its 
home  and  local  offices. 

(b)  If  it  is  requested  by  the  surety, 
and  agreed  to  by  the  contractor  and  his 
assignees,  if  any,  arrangement  may  be 
made  to  have  future  checks  mailed  to  the 
contractor  in  care  of  the  surety.  In  such 
a  case,  the  contractor  must  forward  a 
written  request  to  the  designated  dis¬ 
bursing  officer  specifically  directing  a 
change  in  address  for  mailing  of  checks. 
§  18.618-4  Procedure  in  case  of  default. 

(a)  The  contracting  officer  shall  om- 
sider  the  following  factors  in  determin¬ 


ing  whether  to  terminate  a  contract  for 
default: 

(1)  The  provisions  of  the  contract  and 
applicable  laws  and  regulations; 

(2)  The  specific  failure  of  the  con¬ 
tractor  and  excuses,  if  any,  made  by  the 
contractor  for  such  failure; 

(3)  The  period  of  time  which  would 
be  required  for  the  Government  or 
another  contractor  to  complete  the  work 
as  compared  to  the  time  required  for 
completion  by  the  delinquent  contractor; 

(4)  The  effect  of  a  termination  for  de¬ 
fault  on  the  ability  of  the  contractor  to 
liquidate  guaranteed  loans,  progress 
payments,  or  advance  payments;  and 

(5)  Any  other  pertinent  facts  and 
circumstances. 

(b)  If  the  contracting  officer  deter¬ 
mines  that  the  contractor’s  failure  to 
perform  arises  from  causes  which  are 
excusable  under  tiie  terms  of  the  con¬ 
tract.  the  contracting  officer  shall  not 
terminate  the  contractor’s  right  to  pro¬ 
ceed,  nor  shall  he  charge  the  contractor 
with  liquidated  damages  (or  if  no  liqui¬ 
dated  damages,  then  actual  damages) 
because  of  any  delays  occasioned  by  such 
causes. 

(c)  If  the  contracting  officer  deter¬ 
mines  that  termination  for  default  is  in 
the  best  interest  of  the  Government,  he 
shall  promptly  send  a  written  notice  to 
the  contractor  terminating  his  right  to 
proceed.  The  notice  shall : 

(1)  Set  forth  the  contract  number 
and  date; 

(2)  Describe  the  act  or  omissions,  and 
the  extent  of  the  resultant  delay,  con¬ 
stituting  the  default; 

(3 )  State  that  the  contractor’s  right  to 
proceed  further  with  performance  of  the 
contract  (or  of  a  specified  portion  of  the 
contract)  is  terminated; 

(4)  State  that  the  Oovernmept  may 
cause  the  contract  to  be  completed  and 
that  the  contractor  will  be  held  liable  for 
any  increased  costs; 

(5)  State  that  the  Government  re¬ 
serves  all  rights  and  remedies  provided 
by  law  or  under  the  contract,  in  addition 
to  charging  increased  costs; 

(6)  State  that  the  notice  constitutes 
a  decision  (see  S  1.314  of  this  chapter), 
pursuant  to  the  “Disputes"  clause,  that 
the  contractor  is  in  default  as  specified 
and  that  the  contracting  officer  has  de¬ 
termined  that  the  delay  is  not  excusable; 
and 

(7)  State  that  the  contractor  has  the 
right  to  appeal  as  specified  in  the  “Dis¬ 
putes"  clause. 

(d)  The  same  distribution  shall  be 
made  of  the  termination  notice  as  was 
made  of  the  contract.  A  copy  thereof 
shall  also  be  furnished  to  the  contrac¬ 
tor’s  surety  at  the  same  time  that  the 
notice  is  furnished  to  the  contractor. 
The  surety  at  the  same  time  should  be 
requested  to  advise  if  he  desires  to  enter 
into  any  arrangement  for  completion  of 
the  work.  In  addition,  the  disbursing 
officer  involved  shall  be  notified  to  with¬ 
hold  further  pasunents  under  the  ter¬ 
minated  contract  pending  further  advice 
which  should  be  furnished  at  the  earliest 
practicable  time. 

(e)  Promptly  after  issuance  of  the  ter¬ 
mination  notice,  the  contracting  officer 
shall  determine  the  manner  in  which  the 


work  is  to  be  completed  and  whether  the 
materials,  appliances  and  plant  which  are 
on  the  site  will  be  needed. 

§  1&618-5  Dealings  with  surety — take 

*  over  agreements. 

(a)  By  reason  of  the  surety’s  liability 
for  damages  resulting  from  the  contrac¬ 
tor’s  default,  the  surety  has  certain  rights 
and  interests  in  connection  with  the  com¬ 
pletion  of  the  contract  work  and  the 
application  of  the  undisbursed  funds 
available  therefor.  Because  of  such  in¬ 
terests  of  the  surety,  proposals  by  the 
surety  concerning  the  completion  of  the 
work  should  be  given  due  consideration, 
and  the  decision  as  to  the  action  to  be 
taken  shall  be  made  on  the  basis  of  the 
best  interest  of  the  Government,  includ¬ 
ing  the  possible  effect  of  such  action  upon 
the  Government’s  rights  against  the 
surety. 

(b)  Where  the  surety  desires  to  com¬ 
plete  the  contract  work,  completion  by 
the  surety  should  normally  be  permitted 
unless  the  contracting  officer  has  reason 
to  believe  that  the  persons,  firms,  or  cor¬ 
poration  by  whom  the  surety  proposes  to 
have  the  work  done  are  Incompetent  or 
unqualified  so  that  the  interests  of  the 
Government  would  be  substantially  pre¬ 
judiced  by  their  efforts. 

(c)  Because  of  the  possibility  of  con¬ 
flicting  claims  to  unpaid  prior  earnings 
(retained  percentages  or  amounts  rep¬ 
resenting  unpaid  progress  estimates)  of 
the  defaulting  contractor,  the  surety  may 
condition  its  offer  of  completion  upon  the 
execution  by  the  Government  of  a  “take 
over”  agreement  fixing  the  surety’s  rights 
to  payment  from  such  fimds.  In  that 
event  the  contracting  officer  may  in  his 
discretion  (but  not  before  the  effective 
date  of  termination)  enter  into  a  writ¬ 
ten  agreement  with  the  surety.  Fur¬ 
ther,  consideration  should  be  given  to 
having  the  agreement  include  both  the 
surety  and  the  defaulting  contractor  in 
order  to  eliminate  any  disagreement  as  to 
the  contractor’s  residual  rights,  such  as 
claims  to  unpaid  prior  earnings.  The 
agreement  shall  provide  that  the  surety 
will  undertake  to  complete  the  work  re¬ 
quired  by  the  contract  in  accordance  with 
all  the  terms  and  conditions  of  the  con¬ 
tract,  and  that  the  Government  will  pay 
the  surety  in  the  manner  provided  by  the 
contract,  but  not  in  excess  of  the  surety’s 
costs  and  expenses,  the  balance  of  toe 
contract  price  tmpald  at  the  time  of  de¬ 
fault;  subject,  however,  to  the  following 
conditions; 

(1)  Any  unpaid  earnings  of  the  de¬ 
faulting  contractor,  including  retained 
percentages  and  progress  estimates  for 
work  accomplished  prior  to  termination, 
shall  be  subject  to  claims  by  the  Gov¬ 
ernment  against  the  contractor,  except 
to  the  extent  that  such  unpaid  earnings 
may  be  required  to  permit  payment  to 
the  completing  surety  of  its  actual  costs 
and  expenses  incurred  in  the  completion 
of  the  work,  exclusive  of  its  payrments  and 
obligations  under  the  payment  bond 
given  in  connection  with  the  contract. 

(2)  Such  agreement  shall  not  waive 
or  release  the  Government’s  right  to 
liquidated  damages  for  delays  in  com¬ 
pletion  of  the  work,  except  to  the  extent 
that  such  delays  may  be  excused  under 
the  provisions  of  the  contract. 


FEDERAL  REGISTER 


6029 


Thursday,  April  29,  1965 

(3)  If  the  proceeds  of  the  contract 
have  been  assigned  to  a  financing  insti¬ 
tution,  the  surety  may  not  be  paid  from 
retained  percentages  or  amounts  rep¬ 
resenting  unpaid  progress  estimates 
earned  by  or  payable  to  the  contractor 
unless  the  assignee  shall  consent  in  writ¬ 
ing  to  such  payment. 

(4)  In  no  event  shall  the  surety  be  en¬ 
titled  to  be  paid  any  amoimt  in  excess  of 
its  total  expenditures  necessarily  made  in 
cwnpleting  the  work  and  discharging  its 
liabUitles  under  the  payment  bond  of  the 
defaulting  contractor.  Furthermore, 
payments  to  the  surety  to  reimburse  it 
for  discharging  its  liabilities  under  the 
payment  bond  of  the  defaulting  contrac¬ 
tor  shall  be  only  on  authority  of  (i)  mu¬ 
tual  agreement  between  the  Government, 
the  defaulting  contractor,  and  the  surety, 
or  (li)  determination  of  the  Comptroller 
General  as  to  payee  and  amount,  or 
(ill)  order  of  a  court  of  competent 
jurisdiction. 

§  18.618—6  Completion  by  another 
contractor. 

Where  the  surety  does  not  complete 
performance  of  the  contract,  the  con¬ 
tracting  ofiBcer  normally  will  complete 
the  performance  of  work  by  awarding  a 
new  contract  based  on  the  same  plans 
and  specifications.  Such  award  may  be 
the  result  of  COTipetitive  bidding  or  ne- 
go^tion,  whichever  procedure  is  most 
appropriate  under  the  circiunstances. 
The  contracting  ofiBcer  must  use  reason¬ 
able  diligence  to  obtain  the  lowest  price 
available  for  completion. 

§  18.618—7  Procedure  in  lieu  of  termi¬ 
nation  for  default. 

If,  after  due  consideration,  the  con¬ 
tracting  OfiBcer  determines  that  termi¬ 
nation  is  not  in  the  best  interest  of  the 
Government  although  the  contractor  is 
In  default,  the  contracting  ofiBcer  may 
permit  the  contractor  to  continue  the 
work,  and  the  contractor  and  his  sure¬ 
ties  shall  be  liable  to  the  Government  for 
liquidated  damages,  as  specified  in  the 
contract,  or  if  liqriidated  damages  are 
not  so  specified,  for  any  actual  damages 
occasioned  by  the  failure  of  the  con¬ 
tractor  to  complete  the  work  in  accord¬ 
ance  with  the  terms  of  the  contract. 

§  18.618—8  Documentation  in  contract 
file. 

In  all  cases  where  a  contractor’s  right 
to  proceed  is  terminated  for  default  or 
where  the  procedure  authorized  by 
!  18.618-7  is  followed,  the  contract  file 
shall  be  well  dociunented  to  explain  fully 
the  reasons  for  the  action  taken. 

§  18.618—9  Withholding  for  labor  viola¬ 
tions. 

Any  amounts  necessary  to  pay  laborer 
and  mechanic  wages  due  under  the  con¬ 
tract  shall  be  withheld  unti4  evidence  of 
proper  payment  is  given,  or  such  amounts 
shall  be  transferred  to  the  Comptroller 
General.  See  §  12.404-9  of  this  chapter. 

§  18.618—10  Liquidation  of  liability. 

In  accordance  with  the  provisions  of 
the  contract,  the  contractor  and  his 
surety  are  liable  to  the  Government  for 
resultant  damages.  All  retained  per¬ 
centages  of  progress  pajmients  previously 


made  to  the  contractor  and  any  progress 
payments  due  for  work  completed  prior 
to  the  termination  of  the  right  to  pro¬ 
ceed  shall  be  used  for  the  purpose  of 
liquidating  the  liability  of  the  contractor 
and  his  surety  to  the  Government  for 
such  damages.  Where  the  retahied  and 
unpaid  amounts  are  insufiBcient  to  liqui¬ 
date  such  liability,  steps  shall  be  taken 
to  recover  the  additional  sum  from  the 
contractor  and  his  surety. 

§  18.618—11  Excusable  default. 

Paragraph  (e)  of  the  clause  in  §  8.709 
of  this  chapter  provides  that  if,  after  the 
Issuance  of  a  notice  of  termination  of  the 
contractor’s  right  to  proceed,  it  is  deter¬ 
mined  for  any  reason  that  the  contrac¬ 
tor  was  not  in  default  or  that  the  default 
was  excusable,  the  rights  and  obligations 
of  the  parties  shall  be  the  same  as  if  the 
notice  of  termination  had  been  Issued 
pursuant  to  the  termination  for  the  con¬ 
venience  of  the  Government  claiise. 

§  18.619  Termination  of  fixed-price 
architect-engineer  contracts  for 
default. 

Under  the  “Termination  for  Default’’ 
clause  set  forth  in  §  8.711  of  this  chapter, 
the  Government  may  terminate  a  fixed- 
price  architect-engineer  contract  when¬ 
ever  the  architect-engineer  shall  default 
in  performance  of  the  contract  in  accord¬ 
ance  with  its  terms  and  has  failed  to  cure 
such  default  within  the  applicable  period 
after  receipt  of  a  notice  specifying  such 
default.  The  contracting  ofiBcer  shall 
consider  the  factors  set  forth  in  §  18.618- 
4(a)  in  determining  whether  to  termi¬ 
nate  an  architect-engineer  contract  for 
default.  If  the  contracting  officer  deter¬ 
mines  that  it  is  in  the  best  Interest  of  the 
Government  to  terminate  for  default  the 
notice  described  in  §  18.618-4  (c>  shall  be 
forwarded  to  the  architect-engineer.  If 
the  contract  is  so  terminated,  the  Gov¬ 
ernment  may  take  over  the  work  and 
services  and  prosecute  same  to  comple¬ 
tion  by  contract  or  otherwise,  a.nd  the 
architect-engineer  shall  be  liable  to  the 
Government  for  any  excess  costs  occas- 
sloned  the  Government  thereby.  Any 
such  excess  costs  shall  be  liquidated  by 
use  of  the  retained  percentages  of  prog¬ 
ress  payments  previously  made  to  the 
architect-engineer  and  any  progress  pay¬ 
ments  due  for  work  completed  prior  to 
termination  for  default.  If  such  retained 
funds  are  not  sufficient  to  liquidate  such 
liability,  the  contracting  officer  shall 
make  a  written  demand  upon  the  archi¬ 
tect-engineer  for  the  unliquidated  bal¬ 
ance  thereof. 

§  18.620  Termination  for  convenience 
of  Government  clause  for  fixed-price 
construction  contracts. 

Insert  the  clause  set  forth  in  §  8.701  (a) 
of  this  chapter,  modified  as  provided 
therein,  and  in  §  8.701(b),  if  appro¬ 
priate,  in  each  fixed-price  type  con¬ 
struction  contract,  as  described  in 
S  18.201,  in  excess  of  $10,000. 

§  18.621  Termination  clause  for  cost- 
reimbursement  type  construction 
contracts. 

The  clause  in  §  8.702(a)  shall  be  in¬ 
serted  in  each  cost-reimbursement  type 


contract,  as  defined  in  9  3.405  of  this 
chapter,  for  construction  except  ttiat 
paragraph  (e)  (i)  (D)  (ID  thereof  shall 
be  deleted  and  the  paragraph  in  9  8.702 
(b)  substituted. 

§  18.622  Short  form  termination  for 
ccmvenience  clause  for  fixed-price 
construction  contracts. 

See  §  8.705-2  of  this  chapter. 

§  18.623  Default  clause  for  fixed-price 
construction  contracts. 

The  clause  in  §  8.709  of  this  chapter 
shall  be  inserted  in  each  fixed-price  con¬ 
struction  contract  in  excess  of  $10,000. 

§  18.624  Excusable  delays  clause  for 
cost-reimbursement  type  construction 
contracts. 

The  clause  in  §  8.708  of  this  chapter 
shall  be  used  in  each  cost-reimburse¬ 
ment  type  construction  contract. 

§  18.625  Termination  for  convenience 
of  Government  clause  for  fixed-price 
architect-engineer  contracts. 

The  clause  in  §  8.701(a)  shall  be  in¬ 
serted  in  each  fixed-price  type  contract, 
as  defined  in  §  3.404  of  this  chapter,  for 
architect-engineer  services  in  excess  of 
$10,000  except  that  the  clause  shall  be 
modified  as  provided  in  9  8.701(d). 

§  18.626  Termination  clause  for  cost- 
reimbursement  type  architect-engi¬ 
neer  contracts. 

The  clause  in  §  8.702(a)  shall  be  in¬ 
serted  in  each  cost-reimbursement  tsqje 
contract,  as  defined  in  §  3.405,  for  archi¬ 
tect-engineer  services  except  that  the 
clause  shall  be  modified  as  provided  in 
9  8.702(c). 

§  18.627  Short  form  termination  for 
convenience  clause  for  fixed-price 
architect-engineer  contracts. 

The  clause  in  9  8.705-2  shall  be  used  in 
each  architect-engineer  contract  not  in 
excess  of  $10,000. 

§  18.628  Default  clause  for  fixed-price 
architect-engineer  contracts. 

See  9  8.711  of  this  chapter. 

§  18.629  Excusable  delays  clause  for 
cost-reimbursement  type  architect- 
engineer  contracts. 

Insert  the  clause  in  9  8.708(b)  of  this 
chapter  in  each  cost-reimbursement 
type  architect-engineer  contract. 

§  18.630  Approved  forms  of  telegraphic 
and  letter  notices  of  termination  for 
construction  and  architect-engineer 
contracts. 

§  18.630—1  Telegraphic  notices  of  ter¬ 
mination  for  construction  contracts. 

See  forms  in  9  8.801-1  (c)  and  (d)  of 
this  chapter. 

§  18.630—2  Letter  notice  of  termination 
for  construction  contracts. 

See  form  in  9  8.801-2  (b)  of  this  chap¬ 
ter. 

§  18.630—3  Letter  notice  of  termination 
for  airhitect-engineer  contracts. 

See  form  in  9  8.801-2  (c)  of  this  chap¬ 
ter. 
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§  18.631  Forms  of  settlement  agree¬ 
ment — architect-engineer  contracts. 

The  forms  of  settlement  agreements 
set  forth  in  §§  8.806-1,  8.806-2,  8.806-4, 
8.806-5,  8.806-6,  and  8.806-7  of  this 
chapter  are  to  be  used  except  that  “Ar- 
chitect-EIngineer”  is  to  be  substituted  for 
“Contractor”  wherever  it  appears. 

Subpart  G— [Reserved! 

Subpart  H — Bonds 

§  18.800  Scope. 

This  subpart  sets  forth  the  require¬ 
ments  for  bid  guarantees  and  Miller  Act 
Bonds  in  construction  contracts  or  sub¬ 
contracts. 

§  18.801  Bid  guarantees. 

See  §  10.402  of  this  chapter.  Where 
performance  and  payment  bonds  are 
required  in  the  procurement  of  construc¬ 
tion,  the  invitation  for  bids  or  request 
for  proposals  shall  require  bidders  to 
furnish  a  bid  bond  or  other  security  (see 
paragraph  4,  Standard  Form  22  and 
§  10.202  of  tMs  chapter) ,  and  such  se¬ 
curity  shall  be  furnished  prior  to  com¬ 
mencement  of  performance  of  the  con¬ 
tract. 

§  18.802  Performance  bonds  in  connec¬ 
tion  with  construction  contracts. 

See  §  10.103-1  of  this  chapter.  Per¬ 
formance  bonds  shall  be  furnished  prior 
commencement  of  contract  perform¬ 
ance. 

§  18.803  Payment  bonds  in  connection 
with  construction  contracts. 

See  §  10.103-2  of  this  chapter.  Pay¬ 
ment  bonds  shall  be  furnished  prior  to 
commencement  of  contract  perform¬ 
ance. 

§  18.803—1  Furnishing  information  to 
subcontractors  and  suppliers. 

See  §  10.103-4  of  this  chapter. 

§  18.804  Default  procedure. 

See  §  18.618. 

§  18.805  Consent  of  surety. 

See  §  10.111-2  of  this  chapter. 

§18.806  Expediter  plan.  [Reserved] 

Subpart  I — [Reserved! 

Subpart  J — Taxes 

§18.1001  Federal  excise  taxes. 

Various  provisions  of  the  Internal 
Revenue  Code  of  1954  (26  U.S.C.)  either 
provide  for  refunds  or  credits  for  taxes 
paid  or  specifically  exclude  construction 
equipment  from  the  application  of  taxes 
levied,  where  the  item  is  neither  regis¬ 
tered  for  nor  employed  or  used  on  high¬ 
ways. 

§18.1001—1  Special  fuels. 

See  §  11.101-6  of  this  chapter. 

§  18.1001—2  Motor  vehicles. 

See  §  11.102-2  of  this  chapter. 
§18.1001—3  Tires  and  tubes. 

See  §  11.102-3  of  this  chapter. 

§  18.1001—4  Gasoline. 

See  §  11.102-4  of  this  chapter. 

[Rev.  0.  ASPB,  Jan.  29,  1965]  (Sec.  2202,  70A 
Stat.  120;  10  U^.C.  2202.  Interpret  or  ai^ly 


secs.  2301-2314,  70A  Stat.  127-133;  10  U.S.C.  Decision  5330,  as  amended  (26  CFR 
2301-2314)  (1939)  Part  32). 


J.  C.  Lambert, 

Major  General,  U.S.  Army, 

The  Adjutant  General. 

[F.R.  Doc.  65-4478;  Piled,  Apr.  28,  1965; 
8:45  a.m.] 


Title  28-INTERNAL  REVENUE 

Chapter  I — Internal  Revenue  Service, 
Department  of  the  Treasury 
SUBCHAPTER  A — INCOME  TAX 

[T.D.6820] 

PART  2— MARITIME  CONSTRUCTION 
RESERVE  FUND 

Deposits  in  Construction  Reserve 
Fund 

On  September  23,  1964,  notice  of  pro¬ 
posed  rule  making  with  respect  to  regu¬ 
lations  relating  to  deposits  in  a  construc¬ 
tion  reserve  fund  imder  section  511  of 
the  Merchant  Marine  Act,  1936,  as  added 
by  the  Act  of  October  10,  1940  (Public 
Law  840,  76th  Cong.,  57  Stat.  157)  and 
as  amended  was  published  in  the  Fed¬ 
eral  Register  (29  F.R.  13199).  After 
consideration  of  all  such  relevant  matter 
as  was  presented  by  Interested  persons 
regarding  the  rules  proposed,  the  amend¬ 
ment  of  the  regulations  as  proposed  is 
hereby  adopted,  subject  to  the  changes 
set  forth  below: 

Paragraph  1.  Section  2.1,  as  set  forth 
in  the  notice  of  proposed  rule  making, 
is  changed  by  revising  section  511(h) 
and  the  historical  note  following  section 
511(0). 

Par.  2.  Paragraph  (c)  of  §  2.1-2,  as 
set  forth  in  the  notice  of  proposed  rule 
making,  is  changed. 

Par.  3.  Paragrraph  (d)  of  §  2.1-8,  as 
set  forth  in  the  notice  of  proposed  rule 
making,  is  changed. 

Par.  4.  Paragraph  (a),  and  that  por¬ 
tion  of  paragraph  (b)  (1)  preceding  sub« 
division  (i)  thereof,  of  §  2.1-9,  as  set 
forth  in  the  notice  of  proposed  rule  mak¬ 
ing,  are  changed. 

Par.  5.  Paragraph  (a)  of  §  2.1-23,  as 
set  forth  in  the  notice  of  proposed  rule 
making,  is  changed. 

[SEAL]  Sheldon  S.  Cohen, 

Commissioner  of  Internal  Revenue. 

Approved:  April  22,  1965. 

Stanley  S.  Surrey, 

Assistant  Secretary  of  the 
Treasury. 

By  order  of  the  Acting  Deputy  Mari¬ 
time  Administrator. 

James  S.  Dawson,  Jr., 
Secretary. 

The  following  regulations,  relating  to 
deposits  in  a  construction  reserve  fimd 
under  section  511  of  the  Merchant  Ma¬ 
rine  Act,  1936,  as  added  by  the  Act  of 
October  10,  1940  (Public  Law  840,  76th 
Cong.,  57  Stat.  157)  and  as  amended  and 
in  effect  on  the  date  of  filing  of  this 
notice  of  proposed  rule  making,  are 
hereby  prescribed.  These  regulations, 
with  respect  to  the  subject  matter  within 
the  scope  thereof,  supersede  Treasury 


2.1  statutory  provisions;  section  6ii, 
Merchant  Marine  Act,  1936,  and 
related  statutes. 

2.1- 1  Definitions. 

2.1- 2  Scope  of  section  511  of  the  Act  and 

the  regulations  in  this  part. 

2.1- 8  Requirements  as  to  vessel  operations. 

2.1- 4  Application  to  establish  fund. 

2.1- 5  Tentative  authorization  to  establish 

fund. 

2.1- 6  Establishment  of  fund. 

2.1- 7  Circumstances  permitting  relm- 

biusement  from  a  construction 
reserve  fund. 

2.1- 8  Investment  of  funds  In  securities. 

2.1- 9  Valuation  of  securities  In  fund. 

2.1- 10  Withdrawals  from  fund. 

2.1- 11  Time  deposits. 

2.1- 12  Election  as  to  nonrecognition  of 

gain. 

2.1- 13  Deposit  of  proceeds  of  sales  or  In¬ 

demnities. 

2.1- 14  Deposit  of  earnings  and  receipts. 

2.1- 15  Time  for  making  deposits. 

2.1- 16  Tax  liability  as  to  earnings  deposited. 

2.1- 17  Basis  of  new  vessel. 

2.1- 18  Allocation  of  gain  for  tax  purposes. 

2.1- 19  Requirements  as  to  new  vessels. 

2.1- 20  Obligation  of  deposits. 

2.1- 21  Period  for  construction  of  certain 

vessels. 

2.1- 22  Time  extensions  for  expenditure  or 

obligation. 

2.1- 23  Noncompliance  with  requirements. 

2.1- 24  Extent  of  tax  liability. 

2.1- 25  Assessment  and  collection  of  defi¬ 

ciencies. 

2.1- 26  Reports  by  taxpayers. 

2.1- 27  Controlled  corporation. 

2.1- 28  Administrative  jurisdiction. 

Authobitt:  The  provisions  of  this  Part  2 
Issued  imder  sec.  511(b)  of  Merchant  Ma¬ 
rine  Act,  1936,  as  amended  by  Act  of  Oct.  10, 
1940;  Pub.  Law  840,  76th  Cong.,  57  Stat.  167; 
sec.  7805  of  the  Internal  Revenue  Code  of 
1954;  68A  Stat.  917,  26  UB.C.  7805. 

§  2.1  Statutory  provisions;  sections  511 
and  905,  Merchant  Marine  Act,  1936, 
and  related  statutes. 

Sec.  611.  [Merchant  Marine  Act,  1936.] 
(a)  When  used  in  this  section  the  term  "new 
vessel"  means  any  vessel  (1)  documented  or 
agreed  with  the  Commission  to  be  docu¬ 
mented  under  the  laws  of  the  United  States; 
(2)  constructed  in  the  United  States  after 
December  31,  1939,  or  the  construction  of 
which  has  been  financed  under  titles  V  ot 
Vn  of  this  Act,  as  amended,  or  the  construc¬ 
tion  of  which  has  been  aided  by  a  mortgage 
insured  under  title  XI  of  this  Act  as 
amended;  and  (3)  either  (A)  of  such  type, 
size,  and  speed  as  the  Commission  shall  de¬ 
termine  to  be  suitable  for  use  on  the  high 
seas  or  Great  Lakes  in  carrying  out  the  piu- 
poses  of  this  Act,  but  not  of  less  than  2,000 
gross  tons  or  of  less  speed  than  twelve  knots, 
unless  the  Commission  shall  determine  and 
certify  in  each  case  that  a  vessel  of  a  speci¬ 
fied  lesser  tonnage  or  speed  is  desirable  for 
use  by  the  United  States  in  case  of  war  or 
national  emergency,  or  (B)  constructed  to 
replace  a  vessel  or  vessels  requisitioned  or 
purchased  by  the  United  States. 

(b)  For  the  purposes  of  promoting  the 
construction,  reconstruction,  reconditioning, 
or  acquisition  of  vessels,  or  for  other  pur¬ 
poses  authorized  in  this  section,  necessary  to 
carrying  out  the  policy  set  forth  in  title  1 
of  this  Act,  any  citizen  of  the  United  States 
who  is  operating  a  vessel  or  vessels  in  the 
foreign  or  domestic  commerce  of  the  United 
States  or  in  the  fisheries  or  owns  in  whole 
or  in  part  a  vessel  or  vessels  being  so  oper¬ 
ated,  or  who,  at  the  time  of  pmchase  or  req¬ 
uisition  of  the  vessel  by  the  Government, 
was  oi>eratlng  a  vessel  or  vessels  so  engaged  or 
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owned  in  whole  or  In  part  a  vessel  or  vessels 
Ling  so  operated  or  had  acquired  or  was 
having  constructed  a  vessel  or  vessels  tor  the 
urpose  of  operation  In  such  conunerce  or  In 
the  Merles,  may  establish  a  construction  re¬ 
serve  fund,  for  the  construction,  reconstruc¬ 
tion,  reconditioning,  or  acquisition  of  new 
vessels,  or  for  other  purposes  authorized  in 
this  sMtlon,  to  be  composed  of  deposits  of 
proceeds  from  sales  of  vessels,  indemnities  on 
jLjoimt  of  losses  of  vessels,  earnings  from 
the  operation  of  vessels  docmnented  under 
the  laws  of  the  United  States  and  from  serv¬ 
ices  Incident  thereto,  and  receipts,  in  the 
form  of  Interest  or  otherwise,  with  respect  to 
amounts  previotisly  deposited.  Such  con¬ 
struction  reserve  fimd  shall  be  established, 
maintained,  expended,  and  used  in  accord¬ 
ance  with  the  provisions  of  this  section  and 
rules  or  regulations  to  be  prescribed  Jointly 
by  the  Commission  and  the  Secretary  of  the 
lieasury. 

(c)  In  the  case  of  the  sale  or  actual  or 
constructive  total  loss  of  a  vessel,  if  the 
taxpayer  deposits  an  amoimt  equal  to  the 
net  proceeds  of  the  sale  or  to  the  net  in¬ 
demnity  with  respect  to  the  loss  in  a  con¬ 
struction  reserve  fimd  established  under 
subsection  (b),  then —  ■ 

(1)  If  the  taxpayer  so  elects  in  his  income- 
tax  rettirn  for  the  taxable  year  in  which 
the  gain  was  realized,  or 

(2)  In  case  a  vessel  is  purchased  or  req¬ 
uisitioned  by  the  United  States,  or  is  lost, 
in  any  taxable  year  beginning  after  Decem¬ 
ber  31,  1939,  and  the  taxpayer  receives  pay¬ 
ment  for  the  vessel  so  purchased  or  requi¬ 
sitioned,  or  receives  from  the  United  States 
indemnity  on  account  of  such  loss,  subse¬ 
quent  to  the  end  of  such  taxable  year.  If 
the  taxpayer  so  elects  prior  to  the  expiration 
of  sixty  days  after  the  receipt  of  the  pay¬ 
ment  or  indemnity,  and  in  accordance  with 
a  form  of  election  to  be  prescribed  by  the 
Cmnmissioner  of  Internal  Revenue  with  the 
approval  of  the  Secretary  of  the  Treasury, 
no  gain  shall  be  recognized  to  the  taxpayer 
in  respect  of  such  sale  or  indemnification 
in  the  computation  of  net  income  for  the 
purposes  of  Federal  income  or  excess-profits 
taxes.  If  an  election  is  made  under  sub¬ 
division  (2)  and  if  computation  or  recom- 
putatlon  in  accordance  with  this  subsection 
is  otherwise  allowable  but  is  prevented,  on 
the  date  of  making  such  election  or  within 
six  months  thereafter,  by  any  statute  of 
limitation,  such  computation  or  recomputa- 
tlon  nevertheless  shall  be  made  notwith¬ 
standing  such  statute  if  a  claim  therefor 
is  filed  within  six  months  after  the  date  of 
making  such  election. 

For  the  purposes  of  this  subsection  no 
amount  shall  be  considered  as  deposited  in 
a  construction  reserve  fund  unless  it  is  de¬ 
posited  within  sixty  days  after  it  is  received 
by  the  taxpayer. 

As  used  in  this  subsection  the  term  "net 
proceeds”  and  the  term  "net  indemnity” 
mean  the  sum  of  (1)  the  adjusted  basis  of 
the  vessel  and  (2)  the  amount  of  gain  which 
would  be  recognized  to  the  taxpayer  with¬ 
out  regard  to  this  subsection. 

(d)  The  basis  for  determining  gain  or  loss 
and  for  depreciation,  for  the  purposes  of 
Federal  Incmne  or  excess  profits  taxes,  of 
any  new  vessel  constructed,  reconstructed, 
reconditioned,  or  acquired  by  the  taxpayer, 
or  with  respect  to  which  purchase-money 
Indebtedness  Is  liquidated  as  provided  in 
eubeectlon  (g),  in  whole  or  in  part  out  of 
the  construction  reserve  ftmd  roall  be  re¬ 
duced  by  that  portion  of  the  deposits  in  the 
fund  expended  in  the  construction,  recon¬ 
struction,  reconditioning,  acquisition,  or 
liquidation  of  purchase-money  Indebtedness 
of  the  new  vessel  which  represents  gain  not 
>wcognlzed  for  tax  purposes  under  subsection 
(c). 

(e)  For  the  purposes  of  this  section,  (1) 
if  the  net  proceeds  of  a  sale  or  the  net  in¬ 
demnity  in  respect  of  a  loss  are  deposited 
iA  more  than  one  deposit,  the  amount  con¬ 


sisting  of  the  gain  shall  be  considered  as 
first  deposited;  (2)  amoiints  expended, 
obligated,  or  otherwise  withdrawn  shall  be 
applied  against  the  amounts  deposited  in 
the  fund  in  the  order  of  deposit;  and  (3) 
if  any  deposit  consists  in  part  of  gain  not 
recognized  under  subsection  (c),  any  ex¬ 
penditure,  obligation,  or  withdrawal  applied 
against  such  deposit  shall  be  considered  to 
consist  of  gain  in  the  proportion  that  the 
part  of  the  deposit  consisting  of  gain  bears 
to  the  total  amount  of  the  deposit. 

(f)  With  respect  to  any  taxable  year, 
amounts  on  deposit  on  the  last  day  of  such 
year  in  a  construction  reserve  fund  in  ac¬ 
cordance  with  this  section  and  with  respect 
to  which  all  the  requirements  of  subsection 

(g)  have  been  satisfied,  to  the  extent  that 
such  requirements  are  applicable  as  of  the 
last  day  of  said  taxable  year,  shall  not  con¬ 
stitute  an  accumulation  of  earnings  or 
profits  within  the  meaning  of  section  102  of 
the  Internal  Revenue  Code  [part  I  (section 
531  and  following),  subchapter  A.  chapter  1 
of  the  Internal  Revenue  Code  of  1964]. 

(g)  The  provisions  of  subsections  (c)  and 
(f)  shall  apply  to  any  deposit  in  the  con- 
strucion  reserve  fund  only  to  the  extent 
that  such  deposit  is  expended  or  obligated 
for  expenditure,  in  accordance  with  rules 
and  regulations  to  be  prescribed  Jointly  by 
the  Commission  and  the  SecretaiT  of  the 
Treasury — 

(1)  Under  a  contract  for  the  construction 
or  acquisition  of  a  new  vessel  or  vessels  (or 
In  the  discretion  of  the  Commission,  for  a 
part  interest  therein),  or,  with  the  approval 
of  the  Conunlsslon,  for  the  reconstruction  or 
reconditioning  of  a  new  vessel  or  vessels, 
entered  into  within  (1)  two  years  from  the 
date  of  deposit  or  the  date  of  any  extension 
thereof  which  may  be  granted  by  the  Com¬ 
mission  pursuant  to  the  provisions  of  sec¬ 
tion  611(h),  in  the  case  of  deposits  made 
prior  to  the  date  [July  17,  1952)  on  which 
these  amendatory  provisions  become  effec¬ 
tive,  or  (il)  three  years  from  the  date  of 
such  deposit  in  the  case  of  a  deposit  made 
after  such  effective  date,  only  if  under  such 
rules  and  regulations — 

(A)  Within  such  period  not  less  than  12V4 
per  centum  of  the  construction  or  contract 
price  of  the  vessel  or  vessels  is  paid  or  ir¬ 
revocably  committed  on  account  thereof  and 
the  plans  and  specifications  therefor  are  ap¬ 
proved  by  the  Commission  to  the  extent  by 
It  deemed  necessary;  and 

(B)  In  case  of  a  vessel  or  vessels  not  con¬ 
structed  under  the  provisions  of  this  title  or 
not  purchased  from  the  Commission,  (1) 
said  construction  is  completed,  within  six 
months  from  the  date  of  the  construction 
contract,  to  the  extent  of  not  less  than  5 
per  centiim  thereof  (or  in  case  the  contract 
covers  more  than  one  vessel,  the  construc¬ 
tion  of  the  first  vessel  so  contracted  lor  is 
so  completed  to  the  extent  of  not  less  than 
6  per  centum)  as  estimated  by  the  Com¬ 
mission  and  certified  by  It  to  the  Secretary 
of  the  Treasury,  and  (il)  all  construction 
under  such  contract  Is  completed  with  rea¬ 
sonable  dispatch  thereafter; 

(2)  For  the  liquidation  of  existing  or  sub¬ 
sequently  incurred  purchase-money  indebt¬ 
edness  to  persons  other  than  a  parent  com¬ 
pany  of,  or  a  company  aflUlated  or  associated 
with,  the  mortgagor  on  a  new  vessel  or  ves¬ 
sels  within  (1)  two  years  from  the  date  of 
deposit  or  the  date  of  any  extension  thereof 
which  may  be  granted  by  the  Commission 
pursuant  to  the  provisions  of  section  511 

(h) ,  in  the  case  of  deposits  made  prior  to  the 
date  [July  17,  1952]  on  which  these  amenda¬ 
tory  provisions  become  effective,  or  (ii)  three 
years  from  the  date  of  such  deposit  in  the 
case  of  a  deposit  made  after  such  effective 
date. 

(h)  The  Commission  is  authorized  under 
rules  and  regulations  to  be  prescribed  Jointly 
by  the  Secretary  of  the  Treasury  and  the 
Commission  to  grant  extensions  of  the  period 


within  which  the  deposits  shall  be  expended 
or  obligated  or  within  which  construction 
shall  have  progressed  to  the  extent  of  5  per 
centmn  of  completion  as  provided  herein, 
but  such  extension  shall  not  be  for  an  aggre¬ 
gate  additional  period  in  excess  of  two  years 
with  respect  to  the  expenditure  or  obligation 
of  such  deposits  or  more  than  one  year  with 
respect  to  the  progress  of  such  construction: 
Provided,  That  until  January  1,  1966,  in  ad¬ 
dition  to  the  extensions  hereinbefore  per¬ 
mitted,  further  extensions  may  be  granted 
ending  not  later  than  December  31,  1965. 

(i)  Any  such  deposited  gain  or  portion 
thereof  which  is  not  so  expended  or  obli¬ 
gated  within  the  period  provided,  or  which 
is  otherwise  withdrawn  before  the  expiration 
of  such  period,  or  with  respect  to  which  the 
construction  has  not  progressed  to  the  ex¬ 
tent  of  5  per  centum  of  completion  within 
the  period  provided,  or  with  respect  to  which 
the  Commission  finds  and  certifies  to  the 
Secretary  of  the  Treasury  that,  for  causes 
within  the  control  of  the  taxpayer,  the  entire 
construction  is  not  completed  with  reason¬ 
able  dispatch,  if  otherwise  taxable  income 
under  the  law  applicable  to  the  taxable  year 
in  which  such  gain  was  realized,  shall  be 
included  in  the  gross  income  for  such  taxable 
year,  except  for  the  purpose  of  the  declared 
value  excess-profits  tax  and  the  capital  stock 
tax.  If  any  such  deposited  gain  or  portion 
thereof  with  respect  to  a  deposit  made  in  any 
taxable  year  ending  on  or  before  June  30, 
1945,  is  so  included  in  gross  income  for  such 
taxable  year,  there  shall  (in  addition  to  any 
other  deficiency)  be  assessed,  collected,  and 
paid  in  the  same  manner  as  if  it  were  a 
deficiency,  an  amount  equal  to  1.1  per  centum 
of  the  amount  of  gain  so  included,  such 
amount  being  in  lieu  of  any  adjustment  with 
respect  to  the  declared  value  excess-profits 
tax  for  such  taxable  year. 

(J)  Notwithstanding  any  other  provision 
of  law,  any  deficiency  in  tax  for  any  taxable 
year  resulting  from  the  inclusion  of  any 
amount  in  gross  income  as  provided  by  sub¬ 
section  (i),  and  the  amoxint  to  be  treated  as 
a  deficiency  under  such  subsection  in  lieu 
of  any  adjustment  with  respect  to  the  de¬ 
clared  value  excess-profits  tax,  may  be  as¬ 
sessed  or  a  proceeding  in  court  for  the  collec¬ 
tion  thereof  may  be  begun  without  assess¬ 
ment,  at  any  time:  Provided,  however.  That 
interest  on  any  such  deficiency  or  amount  to 
be  treated  as  a  deficiency  shall  not  begin 
until  the  date  the  deposited  g;ain  or  portion 
thereof  in  question  is  required  under  sub¬ 
section  (i)  to  be  included  in  gross  income. 

(k)  This  section  shall  be  applicable  to  a 
taxi>ayer  only  ii\  respect  of  sales  or  indem¬ 
nifications  for  losses  occurring  within  a  tax¬ 
able  year  beginning  after  December  31,  1939, 
and  only  in  respect  of  earnings  derived  dur¬ 
ing  a  taxable  year  beginning  after  Decem¬ 
ber  31, 1939. 

(l)  For  the  purposes  of  this  section  a  ves¬ 
sel  shall  be  considered  as  constructed  or 
acquired  by  the  taxpayer  if  constructed  or 
acquired  by  a  corporation  at  a  time  when  the 
taxpayer  owns  at  least  95  per  centum  of  the 
total  number  of  shares  of  each  class  of 
stock  of  the  corporation. 

(m)  The  terms  used  in  this  section  shall 
have  the  same  meaning  as  in  chapter  1  of 
the  Internal  Revenue  Code. 

(n)  The  terms  “contract  for  the  construc¬ 
tion”  and  “construction  contract”,  as  used  in 
this  section,  shall  Include,  in  the  case  of  a 
taxpayer  who  constructs  a  new  vessel  in  a 
shipyard  owned  by  such  taxpayer,  an  agree¬ 
ment  between  such  taxpayer  and  the  Com¬ 
mission  with  respect  to  such  construction  and 
containing  provisions  deemed  necessary,  or 
advisable  by  the  Commission  to  carry  out 
the  purposes  and  policy  of  this  section. 

(o)  The  terms  “reconstruction  and  recon¬ 
ditioning”,  as  used  in  this  section,  shall  in¬ 
clude  the  reconstruction,  reconditioning,  or 
modernization  of  a  vessel  for  exclusive  use  on 
the  Great  Lakes,  including  the  St.  Lawrence 
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River  and  Oulf ,  If  the  Commission  determines 
that  the  objectives  of  this  Act  will  be  pro¬ 
moted  by  such  reconstruction,  recondition¬ 
ing.  or  modernization,  and,  nothwlthstand- 
Ing  any  other  provisions  of  law,  such  vessel 
shall  be  deemed  to  be  a  “new  vessel"  within 
the  meaning  of  this  section  for  such  recon¬ 
struction,  rectmdltlonlng,  or  modernization. 

[Sec.  511  as  added  by  Act  of  October  10,  1940 
(Pub.  Law  840,  76th  Cong.,  54  Stat.  1106); 
as  amended  by  Act  of  June  17,  1943  (Pub. 
Law  7B.  78th  Cong.,  57  Stat.  157);  Act  of 
Dec.  23.  1944  (Pub.  Law  552,  78th  Cong.,  58 
Stat.  920);  secs.  9-14,  Act  of  July  17,  1952 
(Pub.  Law  586,  82d  Cong.,  66  Stet.  762);  Act 
at  Dec.  23,  1963  (Pub.  "Law  88-227,  77  Stat. 
470)  1 

Sec.  905.  (Merchant  Marine  Act,  1936.] 
When  used  in  this  Act — 

(a)  The  words  “foreign  commerce”  or 
“foreign  trade’.’  mean  commerce  or  trade 
between  the  United  States,  Its  Territories 
or  possessions,  or  the  District  of  Columbia, 
and  a  foreign  country. 

***** 

(c)  The  words  “citizen  of  the  United 
States”  include  a  corporation,  partnership, 
or  association  only  If  It  is  a  citizen  of  the 
United  States  within  the  meaning  of  section 
2  of  the  Shipping  Act,  1916,  as  amended 
(U.S.C.,  title  46,  sec.  802),  and  with  respect 
to  a  corporation  under  title  VI  of  this  Act, 
all  directors  of  the  corporation  are  citizens 
of  the  United  States,  and,  in  the  case  of  a 
COTporation,  partnership,  or  association  op¬ 
erating  a  vessel  on  the  Great  Lakes,  or  on 
bays,  sounds,  rivers,  harbors,  or  inland  lakes 
of  the  United  States  the  amount  of  interest 
required  to  be  owned  by  a  citizen  of  the 
United  States  shall  be  not  less  than  75  per 
centum. 


(e)  The  terms  “United  States  Maritime 
Commission”  and  “Commission”  shall  mean 
the  Secretary  of  Commerce,  the  Idaritime 
Administrator,  or  the  •  •  •  (Maritime  Sub¬ 
sidy  Board]  as  the  context  may  require  •  •  •. 

[Sec.  905  (a),  (c).  and  (e)  (49  Stat.  2016), 
amended  by  sec.  39  (a)  and  (b).  Act  of  June 
23,  1938  (Pub.  Law  705,  75tb  Cong.,  52  Stat. 
964) ;  Act  of  July  17.  1952  (Pub.  Law  586,  82d 
Cong.,  66  Stat.  765);  sec.  4,  Act  of  Sept.  21, 
1959  (Pub.  Law  86-327,  73  Stat.  597)  ] 

Sec.  2.  [Shipping  Act,  1916.]  (a)  That 

within  the  meaning  of  this  Act  no  corpora¬ 
tion,  partnership,  or  association  shall  be 
deemed  a  citizen  of  the  United  States  unless 
the  controlling  interest  therein  is  owned  by 
citizens  of  the  United  States,  and,  in  the 
case  of  a  corporation,  unless  its  president  or 
other  chief  executive  officer  and  the  chairman 
of  its  board  of  directors  are  citizens  of  the 
United  States  and  unless  no  more  of  its  di¬ 
rectors  than  a  minority  of  the  number  neces¬ 
sary  to  constitute  a  quorum  are  noncitizens 
and  the  corporation  itself  is  organized  under 
the  laws  of  the  United  States  or  of  a  State, 
Territory,  District,  or  possession  thereof,  but 
in  the  case  of  a  corporation,  association,  or 
partnership  operating  any  vessel  in  the  coast¬ 
wise  trade  the  amount  of  interest  required 
to  be  owned  by  citizens  of  the  United  States 
shall  be  75  per  centum. 

(b)  The  contrcdling  interest  in  a  corpora¬ 
tion  shall  not  be  deemed  to  be  owned  by 
citizens  of  the  United  States  (a)  if  the  title 
to  a  majority  of  the  stock  thereof  is  not 
vested  in  such  citizens  free  from  any  trust 
or  fiduciary  obligation  in  favor  of  any  person 
not  a  citizen  of  the  United  States;  (b)  if 
the  majority  of  the  voting  power  in  such 
corporation  is  not  vested  in  citizens  of  the 
United  States;  or  (c)  if  through  .any  con¬ 
tract  or  understanding  it  is  so  arranged  that 
the  majCM-ity  of  the  voting  power  may  be 
exercised,  directly  or  indirectly,  in  behalf 
of  any  person  who  is  not  a  citizen  of  the 
United  States;  or  (d)  if  by  any  other  means 


whatsoever  control  of  the  corporation  is 
conferred  upon  or  permitted  to  be  exercised 
by  any  person  who  is  not  a  citizen  of  the 
United  States. 

(c)  Seventy-five  per  centum  of  the  in¬ 
terest  in  a  corporation  shall  not  be  deemed 
to  be  owned  by  citizens  of  the  United  States 
(a)  if  the  title  to  75  per  centum  of  its  stock 
is  not  vested  in  such  citizens  free  from  any 
trust  or  fiduciary  obligation  in  favor  of  any 
person  not  a  citizen  of  the  United  States; 
or  (b)  if  75  per  centum  of  the  voting  power 
in  such  corporation  is  not  vested  in  citizens 
of  the  United  States;  or  (c)  if,  through  any 
contract  or  understanding  it  is  so  arranged 
that  more  than  25  per  centum  ai  the  voting 
power  in  such  corporation  may  be  exercised, 
directly  or  indirectly,  in  behalf  of  any  per¬ 
son  who  is  not  a  clth^en  of  the  United  States; 
or  (d)  if  by  any  other  means  whatsoever 
control  of  any  interest  in  the  corporation 
in  excess  of  25  per  centum  is  conferred  upon 
or  permitted  to  be  exercised  by  any  person 
who  is  not  a  citizen  of  the  United  States. 

(d)  The  provisions  of  this  Act  shall  apply 
to  receivers  and  trustees  of  all  persons  to 
whom  the  Act  applies,  and  to  the  successors 
or  assignees  of  such  persons. 

[Sec.  2  (39  Stat.  729)  as  amended  by  Act  of 
July  15.  1918  (Pub.  Law  198,  65tb  Cong.,  40 
Stat.  900) ;  sec.  38,  Merchant  Marine  Act, 
1920  (41  Stat.  1008) ;  sec.  3,  Act  of  Sept.  21. 
1959  (Pub.  Law  86-327,  73  Stat.  597)] 

§  2.1—1  Definitions. 

(а)  As  used  in  the  regulations  in  this 
part,  except  as  Oi,herwise  expressly  pro¬ 
vided — 

(1)  “Act”  means  the  Merchant  Ma¬ 
rine  Act,  1936,  as  amended  (46  U.S.C. 
ch.  27). 

(2)  “Section”  means  one  of  the  sec¬ 
tions  of  the  regulations  in  this  part. 

(3)  “Administration”  means  the  Mar¬ 
itime  Administration  of  the  Department 
of  Commerce  as  created  by  Reorganiza¬ 
tion  Plan  No.  21  of  1950  (46  U.S.C.  1111 
note). 

(4)  “Citizen”  means  a  person  who,  if 
an  individual,  was  born  or  naturall^ 
as  a  citizen  of  the  United  States  or,  if 
other  than  an  individual,  meets  the  re¬ 
quirements  of  section  905(c)  of  the  Act 
and  section  2  of  the  Shipping  Act,  1916, 
as  amended  (46  U.S.C.  802). 

(5)  “Taxpayer”  means  a  citizen  who 
has  established  or  seeks  to  establish  a 
construction  reserve  fund  under  the  pro¬ 
visions  of  section  511  of  the  Act  and  the 
regulations  in  this  part,  and  may  include 
a  partnership. 

(б)  “Corporation”  includes  associa¬ 
tions,  joint-stock  companies  and  insur¬ 
ance  compsuiies. 

(7)  “Stock”  includes  the  shares  in  an 
association,  joint-stock  company,  or  in¬ 
surance  company. 

(8)  “Affiliate”  or  “associate”  means  a 
person  directly  or  indirectly  controlling, 
controlled  by,  or  under  common  control 
with,  another  person. 

(9)  “Control”,  as  used  in  subpara¬ 
graph  (8)  of  this  paragraph,  means  the 
possession  of  the  power  to  direct  in  any 
manner  the  management  and  policies  of 
a  person,  and  the  terms  “controlling” 
and  “controlled”  shall  have  the  mesm- 
ings  correlative  to  the  foregoing. 

(10)  “Person”  means  an  individual, 
a  corporation,  a  partnership,  an  asso¬ 
ciation,  an  estate,  a  trust,  or  a  company. 

(11)  “Partner^ip”  includes  a  syndi¬ 
cate,  group,  EKK)!,  joint  venture,  or  other 
unincorporated  organization. 


(12)  “Construction”,  if  so  determined 
by  the  Administration,  shall  include  re- 
construction  and  reconditioning. 

(13)  “Reconstructicm  and  recondi¬ 
tioning”  shall  include  the  reconstruction, 
reconditioning,  or  modernization  of  a 
vessel  for  exclusive  use  on  the  Great 
Lakes,  including  the  Saint  Lawrence 
River  and  Gulf,  if  the  Administration 
determines  that  the  objectives  of  the 
Act  will  be  promoted  by  such  reconstruc¬ 
tion,  reconditioning,  or  modernizatiwi, 
and,  notwithstanding  any  other  provi.! 
sions  of  law,  such  vessel  shall  be  deemed 
to  be  a  “new  vessel”  within  the  mesuung 
of  section  511  of  the  Act  for  such  recon¬ 
struction,  reconditioning,  or  moderniza¬ 
tion. 

(14)  “Purchase-money  indebtedness’’ 
means  any  indebtedness,  or  evidence 
thereof,  created  as  the  result  of  the  pur¬ 
chase  of  a  vessel  by  the  taxpayer. 

(15)  “Contract”,  “contract  for  the 
construction”,  and  “construction  con¬ 
tract”  shall  include,  if  so  determined  by 
the  Administration,  a  contract  for  recon¬ 
struction  or  reconditioning  and  shall  in¬ 
clude,  in  the  case  of  a  taxpayer  who  con¬ 
structs  a  new  vessel  in  a  shipjrard  owned 
by  such  taxpayer,  an  agreement,  between 
such  taxpayer  and  the  Administration 
with  respect  to  such  construction,  and 
containing  provisions  deemed  necessary 
or  advisable  by  the  Administratiim  to 
carry  out  the  purposes  and  policy  of  sec¬ 
tion  511  of  the  Act. 

(b)  Insofar  as  the  computation  and 
collection  of  taxes  are  concerned,  other 
terms  used  in  the  regulations  in  this 
part,  except  as  otherwise  provided,  have 
the  same  meaning  as  in  the  Internal 
Revenue  Code  and  the  regulations  there¬ 
under. 

§  2.1—2  Scope  of  section  511  of  the  Act 
and  the  regulations  in  this  part. 

(a)  Applicability  of  regulations.  (1) 
The  regulations  prescribed  in  this  put— 

(1)  Apply  to  gain  realized  from  the 
sale  or  loss  of  vessels,  earnings  from  the 
operation  of  vessels,  and  interest  (at 
otherwise)  with  respect  to  amounts  pre¬ 
viously  deposited  in  the  construction  re¬ 
serve  fund,  for  a  taxable  year  beginning 
after  December  31, 1964,  and 

(ii)  Apply  to  the  expenditure,  obliga¬ 
tion,  or  withdrawal,  during  a  taxaUe 
year  beginning  after  December  31.  1964, 
of  any  deposits  of  gain,  earnings,  and 
interest  (or  otherwise)  of  the  character 
referred  to  in  subdivision  (i)  of  this  sub- 
paragraph  without  regard  to  the  taxable 
year  in  which  the  deposits  were  made. 

(2)  As  to  gain,  earnings,  or  interest 
(or  otherwise)  described  in  subpara¬ 
graph  (1)  (i)  of  this  paragraph  and  as  to 
an  expenditure,  obligation,  or  withdrawal 
described  iiv  subparagraph  (1)  (ii)  of  this 
paragraph,  the  regiUations  in  this  part 
supersede  Treasury  Decision  5330,  as 
amended  (26  CFR  (1939)  Part  32). 

(b)  Nonrecognition  and  accumulation. 
Section  511  of  the  Act  provides,  under 
conditions  specified,  for  the  nonrecogni¬ 
tion,  for  income  and  excess-profits  tax 
purposes,  of  the  gain  realized  from  the 
sale  or  indemnification  for  loss  of  certain 
vessels  including  certain  vessels  in  the 
course  of  construction,  or  shares  therein- 
It  also  permits  the  accumulation  of  the 
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proceeds  of  such  sales  or  indemnification 
(tnd  of  certain  earnings  without  liability 
part  I  (section  531  and  following) . 
subchapter  G,  chapter  1  of  the  Intmial 
Revenue  Code  of  1954,  and  the  regula¬ 
tions  thereunder  (§S  1.531  through  1.537- 
3  of  this  chapter  (Income  Tax  Regula¬ 
tions)). 

(c)  Availability  of  benefits.  The  ben¬ 
efits  of  section  511  of  the  Act  are  avail¬ 
able  to  any  citizen  as  defined  in  para¬ 
graph  (a)  (4)  of  S  2.1-1,  who,  during  any 
taxable  year  owns,  in  whole  or  in  part,  a 
vessel  or  vessels  within  the  scope  of 
{ 2.1-3.  A  citizen  operating  such  a  ves¬ 
sel  or  vessels  owned  by  any  other  person 
or  persons  can  derive  no  benefit  from  the 
provisions  relating  to  the  nonrecognition 
of  gain  from  the  sale  or  loss  of  such  ves¬ 
sel  or  vessels  so  owned,  but  may  establish 
a  construction  reserve  fund  in  which  he 
may  deposit  earnings  from  the  operation 
of  such  vessel  or  vessels. 

(d)  Applicability  of  section  511.  Sec¬ 
tion  511  of  the  Act  applies  only  with 
respect  to  sales  or  losses  of  vessels  within 
the  scope  of  S  2.1-3  or  in  respect  of  earn¬ 
ings  derived  from  the  operation  of  such 
vessels.  A  loss  to  be  within  section  511 
of  the  Act  must  be  an  actual  or  construc¬ 
tive  total  loss.  Whether  there  is  a  total 
loss,  actual  or  constructive,  will  be  de- 
tminined  by  the  Administration. 

§  2.1-3  Requirements  as  to  vessel  oper> 
ations. 

Section  511  of  the  Act  applies  with 
respect  to  vessels  operated  in  the  foreign 
or  domestic  conunerce  of  the  United 
States  or  in  the  fisheries  of  the  United 
States  and  vessels  acquired  or  being  con¬ 
structed  for  the  purpose  of  such  opera¬ 
tion.  The  foreign  conunerce  of  the 
United  States  includes  conunerce  or 
trade  between  the  United  States  (includ¬ 
ing  the  District  of  Colmnbia) ,  the  terri¬ 
tories  and  possessions  which  are  em¬ 
braced  within  the  coastwise  laws,  and  a 
foreign  country  or  other  territories  and 
possessions  of  the  United  States.  The 
domestic  conunerce  of  the  United  States 
includes  commerce  or  trade  between 
ports  of  the  United  States  smd  its  terri¬ 
tories  and  possessions,  embrsMied  within 
the  coastwl^  laws  and  on  inland  rivers. 
The  fisheries  include  the  fisheries  of  the 
United  States  and  its  territories  and  pos¬ 
sessions.  Section  511  of  the  Act  does 
not  apply  to  vessels  operated  in  the  for¬ 
eign  conunerce  or  fisheries  of  any  coim- 
try  other  than  Uie  United  States. 

§  2.1-4  Application  to  establish  fund. 

Any  person  claiming  to  be  entitled  to 
the  benefits  of  section  511  of  the  Act  may 
make  application,  in  writing,  to  the  Ad¬ 
ministration  for  permission  to  establish 
a  construction  reserve  fimd.  The  appli¬ 
cation  shall  be  in  such  form  and  sub¬ 
stance  as  the  Administration  may  pre¬ 
scribe  and  shall  designate,*among  other 
things,  the  depository  or  depositories 
with  which  the  taxpayer  proposes  to 
establish  the  said  fund.  The  original 
application  shall  be  executed  and  veri¬ 
fied  by  the  taxpayer,  or  if  the  taxpayer 
is  a  corporation,  by  one  of  its  principal 
officers,  in  triplicate,  and  shall  be  accom¬ 
panied  by  eight  conformed  copies  when 
filed  with  the  Administration. 


§  2.1—5  Tentative  authorization  to  estab¬ 
lish  fund. 

Where  the  time  between  the  receipt  by 
the  Administration  of  the  ai^lication  for 
permission  to  establish  a  construction 
reserve  fund  smd  the  date  prior  to  which 
ah  amoimt  received  from  Uie  sale  or  loss 
of  a  vessel  must  be  deposited  to  come 
within  the  scope  of  section  511  of  the 
Act  is  insufficient  to  permit  a  determina¬ 
tion  of  the  eligibility  of  the  appllcsmt, 
the  Administration  may  tentatively  au¬ 
thorize  the  establishment  of  a  construc¬ 
tion  reserve  fund  and  the  deposit  of  such 
sunount  therein.  Such  tentative  au¬ 
thorization  shsill  be  subject  to  rescission 
by  the  Administration  if  subsequently  it 
is  determined  that  the  applicant  is  not 
entitled  to  the  benefits  of  section  511  of 
the  Act.  or  has  not  complied  with  the 
statutory  requirements.  For  example, 
a  tentative  authorization  will  be  re¬ 
scinded  if  the  Administration  ascertains 
that  the  applicant  is  not  a  citizen.  Upon 
such  determination,  the  fund  shall  be 
closed  and  all  amounts  on  deposit  there¬ 
in  shall  be  withdrawn. 

§  2.1-6  Establishment  of  fund. 

(a)  Authorization  by  the  Administra¬ 
tion.  If  the  application  is  approved  by 
the  Administration,  the  Administration 
will  adopt  Orders  authorizing  the  estab¬ 
lishment  of  a  construction  reserve  fund 
with  the  depository  or  depositories  desig- 
nfited  by  the  taxpayer  and  approved  by 
the  Administration.  The  cirders  will 
provide  for  joint  control  by  the  Adminis¬ 
tration  and  the  taxpayer  over  such  fund, 
will  set  forth  the  conditions  governing 
the  establishment  and  maintenance  of 
the  fund  and  the  making  of  deposits 
therein  and  withdrawals  therefrom,  and 
will  desigimte  the  representatives  au¬ 
thorized  to  execute  instruments  of  with¬ 
drawal  on  behalf  of  the  Administration. 

(b)  Resolution  or  agreement  of  the 
taxpayer.  A  certified  copy  of  the  Orders 
of  the  Administration  will  be  furnished 
the  taxpayer.  If  the  taxpayer  is  a 
corporation,  it  shall  promptly  adopt, 
through  its  board  of  directors,  a  resolu¬ 
tion  satisfactory  in  form  and  substance 
to  the  Administration,  authorizing  the 
establishment  and  maintenance  of  the 
fund  in  conformity  with  the  action  of 
the  Administration.  If  the  taxpayer  is 
not  a  corporation,  it  shall  promptly 
execute  an  agreement  with  the  depository 
satisfactory  in  form  and  substance  to 
the  Administration  to  conform  to  the 
action  of  the  Administration  as  set  forth 
in  the  Orders.  Certified  copies  of  the 
Orders  of  the  Administration  and  of  the 
resolution  of  the  taxpayer  (if  it  is  a 
corporation)  will  be  furnished  to  the  de¬ 
pository  by  the  Adminlstartion  and  the 
taxpayer,  respectively,  for  its  guidance 
in  maintaining  the  fund  and  honoring 
instruments  of  withdrawal.  The  tax¬ 
payer,  if  a  corporation,  shall  also  furnish 
the  Administration  with  a  certified  copy 
of  its  resolution,  or  if  not  a  corporation, 
a  duplicate  original  of  its  agreement  with 
the  depository. 

(c)  Constructive  action  not  recognized. 
Constructive  deposits,  substitutions  or 
withdrawals  will  not  be  recognized  by  the 
Administration  in  the  establishment  and 
maintenance  of  the  fund. 


(d)  Failure  to  make  deposits  as  basis 
for  termination  of  fund.  In  the  event 
no  deposit  is  made  into  the  fund  for 
more  than  five  years,  any  amounts  re¬ 
maining  in  the  fund  shall  be  removed 
from  the  f\md  at  the  discretion  of  the 
Administration  and.  if  so  removed,  the 
fund  shall  be 'terminated.  In  the  event 
of  such  termination,  see  §  2.1-23  for 
recognition  of  gain. 

§  2.1—7  Qrcamstances  permitting  reim¬ 
bursement  from  a  construction  re¬ 
serve  fund. 

(a)  Payments  prior  to  establishment 
of  fund.  If,  prior  to  the  establishment  of 
a  construction  reserve  fund  under  the 
regulations  in  this  part,  a  taxpayer  has 
made  necessary  pasrments  tmder  a  con¬ 
tract  which  satisfies  the  provisions  of  the 
regulations  in  this  part  and  section  511 
of  the  Act  for  the  construction  or  acqui¬ 
sition  of  a  new  vessel,  such  taxpayer  may, 
if  subsequently  authorized  to  establish 
a  construction  reserve  fund  under  the 
regulations  in  this  part,  draw  against 
such  fimd  as  reimbursement  for  the 
amount,  if  any,  of  other  funds  which, 
with  the  approval  or  ratification  of  the 
Administration,  the  taxpayer  used  for 
making  such  necessary  payments  prior 
to  the  establishment  of  the  fund. 

(b)  Payments  subsequent  to  establish¬ 
ment  of  fund.  If,  subsequent  to  the  es¬ 
tablishment  of  a  construction  reserve 
fund  under  the  regulations  in  this  part, 
the  taxpayer  has  made  necessary  pay¬ 
ments  imder  a  contract  which  satisfies 
the  provisions  of  the  regulations  in  this 
part  and  section  511  of  the  Act  for  the 
construction  or  acquisition  of  a  new  ves¬ 
sel,  such  taxpayer  may  draw  against 
such  fund  as  reimbursement  for  the 
amount,  if  any,  of  other  funds  which, 
with  the  approval  or  ratification  of  the 
Administration,  the  taxpayer  had  used 
for  the  purpose  of  making  such  necessary 
payments. 

§  2.1—8  Investment  of  funds  in  securi¬ 
ties. 

(a)  Obligations  of  or  guaranteed  by 
the  United  States.  Interest-bearing  di¬ 
rect  obligations  of  the  United  States,  or 
obligations  fully  guaranteed  as  to  princi¬ 
pal  and  interest  by  the  United  States, 
may  be  deposited  in  the  construction  re¬ 
serve  fund  in  lieu  of  cash,  may  be  pur¬ 
chased  with  cash  on  deposit  in  the  fund, 
or  may  be  stibstituted  for  securities  or 
commitment  to  finance  in  the  fund,  sub¬ 
ject  to  the  provisions  of  paragraph  (b)  of 
this  section. 

(b)  Other  securities.  In  cases  where 
the  taxpayer  desires  to  deposit  any  se¬ 
curities  in  the  fund  in  lieu  of  cash  other 
than  those  of  or  guaranteed  by  the 
United  States  or  to  purchase  such  other 
securities  with  cash  on  deposit  in  the 
fund,  or  to  substitute  such  other  securi¬ 
ties  for  securities  or  commitment  to  fi¬ 
nance  in  the  fund,  the  taxpayer  shall 
make  written  application  to  the  Adminis¬ 
tration  and  shall  not  consummate  the 
transaction  imtil  the  written  consent  of 
the  Administration  shall  have  been  re¬ 
ceived.  The  application  shall  describe 
the  securities  fully.  Every  approval  by 
the  Administration  of  such  application 
shall  be  conditioned  upon  agreement  by 
the  taxpayer  forthwith  to  dispose  of  such 
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securities  upon  subsequent  request  by 
the  Administration.  Immediately  upon 
the  purchase  of  any  securities  for  deposit 
in  the  fund,  the  taxpayer  shall  advise 
the  Administration,  ^ving  the  date  of 
purchase,  a  description  of  the  securities, 
and  the  price  paid  therefm:  (net,  broker¬ 
age  and  other  charges,  and  gross). 
Ordinarily,  the  Administration  will  not 
approve  the  deposit  in  the  fund  in  lieu 
of  cash,  or  the  piurchase  with  cash  on 
deposit  in  the  fund  or  the  substitution 
for  securities  in  the  fund  of  securities 
not  actively  traded  in  on  exchanges  reg¬ 
istered  under  the  Securities  Exchange 
Act  of  1934  (15  U.S.C.  ch.  2B) ,  or  securi¬ 
ties  which  are  not  legal  for  investment 
of  trust  funds.  Whenever  the  Adminis¬ 
tration  approves  the  substitution  of  other 
securities  for  securities  in  the  fund,  such 
substitution  shall  be  effected  only  upon 
or  after  the  deposit  of  the  substituted 
securities  into  the  fund. 

(c)  Cash.  Cash  may  be  substituted 
for  amounts  which  are  on  deposit  in  the 
fund  in  any  other  form. 

(d)  Devalued  securities.  In  the  event 
the  Administration  determines  that  the 
market  value  at  any  date  of  any  securi¬ 
ties  in  the  fund  has  decreased  to  a  figure 
which  is  less  than  90  percent  of  the  mar¬ 
ket  value  at  the  time  of  deposit  into  the 
fund,  then  within  60  days  ^ter  the  tax¬ 
payer  receives  notice  of  such  determina¬ 
tion  the  taxpayer  shall  (except  as  other¬ 
wise  provid^  in  this  paragraph)  deposit 
into  the  fimd  cash  or  securities  in  an 
amoimt  equal  to  the  difference  between 
the  current  market  value  of  the  devalued 
securities  and  the  market  value  of  such 
securities  at  the  time  of  their  original 
deposit.  However,  if  any  securities  in  the 
fxmd  are  valued  at  the  time  of  their  de¬ 
posit  at  less  than  the  market  value  of 
such  securities  at  the  time  of  their  de¬ 
posit  the  taxpayer  shall  be  required  to 
deposit  only  an  amoimt  equal  to  that 
portion  of  the  difference  between  the 
current  nmrket  value  of  the  devalued 
securities  and  the  market  value  of  such 
securities  at  the  time  of  their  original 
deposit  which  bears  the  same  ratio  to 
such  total  difference  as  the  amoimt  at 
which  the  securities  were  valued  at  the 
time  of  their  deposit  bears  to  the  market 
value  at  the  time  of  such  deposit. 

§  2.1—9  Valuation  of  securities  in  fund. 

(a)  Equivalent  values.  In  cases  where 
securities  are  deposited  in  the  fund  in 
lieu  of  cash,  or  are  purchased  with  cash 
on  deposit  in  the  fund,  or  qre  substi¬ 
tuted  for  securities  in  the  fund,  the 
value  of  such  securities  must  not  be 
less  than  the  amount  of  cash  in  lieu  of 
which  they  are  so  deposited  or  with 
which  they  are  so  purchased,  or  the 
value  at  the  time  of  deposit  of  the 
securities  for  which  they  were  so  sub¬ 
stituted.  If  the  securities  on  deposit  in 
the  fund  are  replaced  by  cash  from  the 
general  funds  of  the  taxpayer,  the 
amount  of  cash  to  be  deposited  in  the 
fund  in  lieu  thereof  shall  be  not  less 
than  the  amount  at  which  such  securi¬ 
ties  were  valued  at  the  time  of  their 
deptosit  in  the  fund. 

(b)  Determination  of  value.  (1)  For 
the  purpose  of  determining  the  amount 
in  the  fund,  the  value  of  securities  shah 
be  their  “market  value”  (vdiich  shall  be 
the  basis  for  determining  veJue,  unless 


otherwise  agreed  to  by  the  administra¬ 
tion)  and  shall  be  determined  in  the 
following  manner: 

(1)  In  instances  where  no  actual  pur¬ 
chase  is  involved,  such  as  the  initial 
deposit  of  securities  in  the  fund  in  lieu 
of  cash,  the  last  sales  price  thereof  on 
Uie  principal  exchange  on  the  day  the 
deposit  was  made  shall  be  deoned  to 
be  the  “market  value”  thereof,  or,  if  no 
such  sales  were  made,  the  “market  value” 
thereof  will  be  determined  by  the  Ad¬ 
ministration  on  such  basis  as  it  may 
deem  to  be  fair  and  reasonable  in  each 
case. 

(ii)  In  instances  where  the  purchase 
of  securities  with  cash  on  deposit  in  the 
fund  is  involved,  “market  value”  shall 
be  the  gross  price  paid  (adjusted  for  ac¬ 
crued  interest) ;  Provided,  That  if  such 
securities  are  purchased  otherwise  than 
upon  a  registered  exchange  the  price 
shall  be  within  the  range  of  transactions 
on  the  exchange  on  the  date  of  such 
purchase,  or,  if  there  were  no  such  trans¬ 
actions,  then  the  “market  value”  thereof 
will  be  determined  by  the  Administration 
on  such  basis  as  it  may  deem  to  be  fair 
and  reasonable  in  each  case. 

(2)  Purchase-money  obligations  se¬ 
cured  by  mortgages  on  vessels  sold  or 
irrevocable  commitments  to  finance  the 
construction  or  acquisition  of  new  ves¬ 
sels  which  are  deposited  in  the  construc¬ 
tion  reserve  fund  as  provided  in  §  2.1-13 
ordinarily  will  be  considered  as  equiva¬ 
lent  to  their  face  value. 

§  2.1— LO  Withdrawals  from  fund. 

(a)  Withdrawals  for  obligations  or 
liquidation.  (1)  Checks,  drafts,  or  other 
instruments  of  withdrawal  to  meet  obli¬ 
gations  under  a  contract  for  the  con¬ 
struction  or  acquisition  of  a  new  vessel 
or  vessels  or  for  the  liquidation  of  ex¬ 
isting  or  subsequently  incurred  purchase - 
money  indebtedness,  after  having  been 
executed  by  the  taxpayer,  shall  be  for¬ 
warded  to  the  Administration  in  Wash¬ 
ington,  D.C.,  with  appropriate  explana¬ 
tion  of  the  purpose  of  the  proposed  with¬ 
drawal,  including  properly  certified  in¬ 
voices  or  other  supporting  papers.  Such 
instruments  of  withdrawal,  if  payable  to 
the  Administration,  will  be  deposited  by 
the  Administration  for  collection,  and  the 
proceeds  thereof,  upon  collection,  will  be 
credited  to  the  appropriate  contract  with 
the  Administration;  but  if  drawn  to  the 
order  of  payees  other  than  the  Admin¬ 
istration,  after  countersignature  on  be¬ 
half  of  the  Administration,  will  ordi¬ 
narily  be  forwarded  to  the  payees. 

(2)  An  amount  obligated  under  a  con¬ 
tract  for  the  construction  or  acquisition 
of  a  new  vessel  or  vessels  or  for  the  liqui¬ 
dation  of  existing  or  subsequently  in¬ 
curred  purchase-money  indebtedness, 
whether  the  obligor  has  the  entire  or  a 
partial  interest  therein  within  the  scope 
of  section  511  of  the  Act,  may  not,  so  long 
as  the  contract  or  indebtedness  continues 
in  full  force  and  effect,  be  withdrawn  ex¬ 
cept  to  meet  pasmients  due  or  to  become 
due  under  such  contract  or  for  such 
liquidation. 

(b)  Other  withdrawals.  Checks, 
drafts,  or  other  instruments  of  with¬ 
drawal  executed  by  the  taxpayer  for  pur¬ 
poses  other  than  to  meet  obligations 
under  a  contract  for  the  construction  or 
acquisition  of  a  new  vessel  or  vessels  or 


for  the  liquidation  of  existing  or  subse¬ 
quently  incurred  purchase^noney  in- 
debtedness,  whether  the  taxpayer  has  the 
entire  or  a  partial  interest  therein,  shnii 
be  drawn  by  the  taxpayer  to  its  own 
order  and  forwarded  to  the  Administra¬ 
tion  in  Washington,  D.C..  with  appro¬ 
priate  explanation  of  the  purpose  of  the 
proposed  withdrawal.  Such  withdrawals 
may  occur  by  reason  of  a  determinatioa 
by  the  Administration  that  the  taxpayer 
is  not  entitled  to  the  benefits  of  sectimi 
511  of  the  Act  (see  §  2.1-5),  or  that  a 
particular  deposit  has  been  improperly 
made  (see  §  2.1-13),  or  by  reason  of  the 
election  of  the  taxpayer  to  make  such 
withdrawals.  Upon  receipt  of  sudi 
checks,  drafts,  or  other  instruments  of 
withdrawal,  the  Administration  will  give 
notice  thereof  to  the  Commissioner  of 
Internal  Revenue.  The  Cmnmissioner 
will  advise  the  Administration  of  the  re¬ 
ceipt  of  the  notice  and  the  date  it  was 
received.  The  Administration  shall  not 
countersign  such  checks,  drafts,  or  otha 
instruments  of  withdrawal  or  transmit 
them  to  the  taxpayer  until  the  expiration 
of  30  days  from  the  date  of  receipt  of 
the  notice  by  the  Conunissioner,  unless 
the  Commissioner  or  such  official  of  tbe 
Internal  Revenue  Service  as  he  may 
designate  for  the  purpose  consents  in 
writing  to  earlier  countersignature  by 
the  Administration  and  transmittal  to 
the  taxpayer.  Upon  the  expiration  of 
such  30-day  period,  or  prior  thereto  if  the 
aforesaid  consent  of  the  Commissioner 
has  been  obtained,  the  Administration 
will  countersign  the  check,  draft,  or  other 
instrument  of  withdrawal  and  forward 
it  to  the  taxpayer. 

(c)  Inapplicability  to  certain  transac¬ 
tions.  The  provisions  of  this  section 
shall  not  be  applicable  to  transactions 
deemed  to  be  withdrawals  by  reason  of 
the  sale  of  securities  held  in  the  fund  for 
an  amount  less  than  the  maiicet  value 
thereof  at  the  time  of  their  deposit  (see 
§  2.1-23),  nor  to  the  cancellation  of  an 
irrevocable  commitment  deposited  in  the 
fund,  upon  proof  satisfactory  to  the  Ad¬ 
ministration  that  the  terms  of  such  com¬ 
mitment  have  been  fully  satisfied. 

§2.1—11  Time  deposits. 

Deposits  in  the  construction  reserve 
fund  not  invested  in  securities  may  be 
placed  in  time  deposits  when,  in  the  judg¬ 
ment  of  the  taxpayer,  it  is  desirable  and 
feasible  so  to  do.  The  taxpayer  shall 
promptly  advise  the  Administration  of 
any  time  deposit  arrangements  made 
with  the  depository.  The  Administration 
reserves  the  right  at  any  time  to  require 
the  termination  or  modification  of  any 
such  arrangements.  With  prior  approval 
of  the  Administration  a  time  deposit  may 
be  made  in  a  depository  other  than  the 
one  with  which  the  construction  reserve 
fund  is  established. 

§  2.1—12  Election  as  to  nonrecognition 
of  gain. 

(a)  Election  requirements.  As  a  pre¬ 
requisite  to  the  nonrecognition  of  gain  on 
the  sale  or  loss  of  a  vessel  (or  of  a  part 
interest  therein)  for  Federal  income  tax 
purposes,  the  taxpayer,  after  establish¬ 
ing  a  construction  reserve  fund,  must 
make  an  election  with  respect  to  such 
vessel  or  interest  in  the  manner  set  forth 
in  this  paragraph. 
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(1)  In  general.  Except  as  provided  in 
subparagraph  (2)  of  this  paragraph,  the 
election  must  be  made  in  the  taxpayer’s 
F^eral  income  tax  return  (or,  in  the  case 
of  a  partnership,  in  the  partnership  re¬ 
turn  of  income)  for  the  taxable  year  in 
which  the  gain  with  respect  to  the  sale  or 
loss  of  the  vessel  is  realized.  The  election 
as  to  the  nonrecognition  of  gain  shall  be 
shown  by  a  statement  to  that  effect,  sub¬ 
mitted  as  a  part  of,  and  attached  to,  the 
return.  The  statement,  which  need  not 
be  on  any  prescribed  form,  shall  set  forth 
a  computation  of  the  amount  of  the  re¬ 
alized  gain,  the  identity  of  the  vessel,  the 
nature  and  extent  of  the  taxpayer’s  inter¬ 
est  therein,  whether  such  vessel  was  sold 
or  lost  and  the  date  of  sale  or  loss,  the 
full  sale  price  or  full  amount  of  indem¬ 
nity,  and  the  amount  and  date  of  each 
payment  thereof,  the  basis  for  tax  pur¬ 
poses  and  any  other  data  affecting  the 
determination  of  the  realized  gain. 

(2)  Certain  Government  payments.  In 
case  a  vessel  is  purchased  or  requisi¬ 
tioned  by  the  United  States,  or  is  lost,  in 
any  taxable  year  and  the  taxpayer  re¬ 
ceives  payment  for  the'  vessel  so  pur¬ 
chased  or  requisitioned,  or  receives  from 
the  United  States  indemnity  on  account 
of  such  loss,  subsequent  to  the  end  of  such 
taxable  year,  the  taxpayer  shall  make  his 
election  by  filing  notice  thereof  with  the 
Commissioner  of  Internal  Revenue, 
Washington,  D.C.,  20224,  prior  to  the  ex¬ 
piration  of  60  days  after  receipt  of  the 
payment  or  indemnity.  The  taxpayer 
shall  file  a  copy  of  the  notice  with  the 
Secretary,  Federal  Maritime  Board, 
Washington,  D.C.,  20573.  The  form  of 
the  notice  of  election  shall  be  prepared 
by  the  taxpayer  and  shall  be  substan¬ 
tially  as  follows: 

Election  Relative  to  Nonrecognttion  of 
Gain  Under  Section  511(c)(2),  Merchant 
Marine  Act,  1986 

Pursuant  to  the  provisions  of  section  511 
(c)  (2)  of  the  Merchant  Marine  Act,  1936,  as 
amended,  notice  is  hereby  given  that  the 
undersigned  taxpayer  elects  that  gain  in  re¬ 
spect  of  the  sale  to  the  United  States,  or 
Indeinnldcation  received  from  the  United 
States  on  account  of  the  loss,  of  the  vessel 
named  below  or  share  therein  shall  not  be 
recognized.  ’The  circumstances  involved  in 
the  computation  of  such  gain  are  as  follows: 

Name  and  other  Identification  of  vessel  _ _ 

Nature  and  extent  of  the  taxpayer’s  interest 

in  the  vessel _ ; _ 

Nature  of  disposition,  l.e.,  sale  or  loss _ 

Date  of  dispiositlon _ 

Pull  sale  price  or  full  amount  of  indemnity 

received  by  taxpayer _ 

Amount  and  date  of  each  payment  of  sale 
price  or  indemnity  received  by  taxpayer 
Amount  and  date  of  each  previous  deposit  of 
such  payments  In  construction  reserve 
fund _ J _ 


Identification  of  each  check  or  other  instru¬ 
ment  by  which  payment  made  to  tax¬ 
payer  _ * _ 

Tax  basis  of  taxpayer’s  Interest  In  vessel _ 


Any  other  data  affecting  the  determination 

of  the  realized  gain _ 

Amount  of  gain  (submit  computation) 


(Marne  of  taxpayer) 
By . . 


(Date  of  execution) 
No,  82  '  11 


§  2.1—13  Deposit  of  proceeds  of  sales  or 
indemnities. 

(a)  Manner  of  deposit.  The  deposit 
required  by  section  511  of  the  Act  must 
be  made  in  a  construction  reserve  fund 
established  with  a  depository  or  deposi¬ 
tories  approved  by  tiie  Administration 
and  subject  to  the  joint  control  of  the 
Administration  and  the  taxpayer.  It  is 
not  necessary  to  establish  a  separate 
fund  with  respect  to  each  vessel  or  share 
in  a  vessel  sold  or  lost. 

(b)  Amount  of  deposit.  With  respect 
to  any  vessel  sold  or  lost,  or  a  share 
therein,  the  deposit  must  be  in  an 
amount  equal  to  the  “net  proceeds”  of 
the  sale,  or  the  “net  indemnity”  for  the 
loss.  By  “net  proceeds”  and  “net  in¬ 
demnity”  is  meant  (1)  the  depositor’s 
interest  in  the  adjusted  basis  of  the 
vessel  plus  (2)  the  amount  of  gain  which 
would  be  recognized  for  tax  purposes 
in  the  absence  of  secticm  511  of  the 
Act.  In  determining  “net  proceeds”, 
the  amount  necessarily  paid  or  incurred 
for  brokers’  commissions  is  to  be  de¬ 
ducted  from  the  gross  amount  of  the 
sales  price.  In  the  event  the  taxpayer 
is  an  affiliate  or  associate  of  the  buyer, 
the  amount  of  the  sales  price  shall  not 
exceed  the  fair  market  value  of  the  vessel 
cr  vessels  sold  as  determined  by  the 
Administration.  In  such  case  the  tax¬ 
payer  shall  furnish  evidence  sufficient, 
in  the  opinion  of  the  Administration, 
to  establish  that  the  sales  price  is  not 
in  excess  of  the  fair  market  value.  In 
determining  “net  indemnity”,  the 
amount  necessarily  paid  or  incurred 
purely  for  collection,  or  rate  of  exchange 
discounts  on  the  payment,  of  the  in¬ 
demnity  is  to  be  deducted  from  the  gross 
amount  of  collectible  indemnity.  In 
case  of  the  sale  or  loss  of  several  vessels 
or  share  therein,  a  deposit  of  the  “net 
proceeds”  or  “uet  indemnity”  with  re¬ 
spect  to  one  or  more  of  the  vessels  or 
shares  is  permissible.  Where  several 
vessels  or  shares  are  sold  for  a  liunp 
siun,  the  “net  proceeds”  allocated  to  each 
vessel  or  share  shall  be  determined  in 
accordance  with  a.iy  reasonable  rule 
satisfactory  to  the  Commissioner  of  In¬ 
ternal  Revenue.  ’The  taxpayer  must 
deposit  the  full  amount  of  each  payment 
(including  cash,  notes,  or  other  evidences 
of  indebtedness)  as  a  single  deposit  in  the 
construction  reserve  fund.  A  pasmient 
divided  between  two  or  more  deposi¬ 
tories  will  be  regarded  as  a  dngle 
deposit.  Amoimts  received  by  the  tax¬ 
payer  prior  to  the  date  of  consummation 
of  the  sale  of  the  vessel  shall  be  con¬ 
sidered  as  having  been  received  by  the 
taxpayer  at  the  time  the  sale  is  con¬ 
summated. 

(c)  Purchase-money  obligations. 
Where  the  proceeds  from  the  sale  of  a 
vessel  include  purchase-money  obliga¬ 
tions,  such  obligations  together  with  the 
entire  collateral  therefor,  or,  in  the  case 
of  deposit  of  the  proceeds  of  a  share  in 
the  vessel,  a  proportionate  part  of  the 
obligations  and  collateral  as  determined 
by  the  Administration,  shall  be  depos¬ 
ited,  with  the  remainder  of  the  proceeds, 
in  the  construction  reserve  fund  as  a 
part  of  tile  “net  proceeds”.  The  depos¬ 
itory  shall  receive  payment  of  all 


amounts  due  on  such  purchase -money 
obligations  and  such  amounts  Rhaii  be 
placed  in  the  fund  in  substitution  for 
the  portion  of  the  obligations  paid.  AU 
installments  of  purchase-money  obli¬ 
gations  shall  be  paid  directly  into  the 
fund  by  the  obligor.  In  the  event  any 
such  installment  is  not  so  d^iiosited.  the 
Administration,  at  any  time  after  the 
due  date,  may  require  the  taxpayer  to 
deposit  an  amount  equal  to  such  install¬ 
ment.  If  the  taxpayer  so  desires,  he  may 
deposit  in  the  construction  reserve  fund 
cash  or  approved  securities  in  an  amount 
equal  to  the  face  value  of  any  purchase- 
money  obligations  in  lieu  of  depositing 
such  obligations. 

(d)  Vessel  subject  to  mortgage  at  time 
of  sale  or  loss.  Where  a  vessel  is  subject 
to  a  mortgage  or  other  encumbrance  at 
the  time  of  its  sale  or  loss  and  the  tax¬ 
payer  actually  receives  only  an  amount 
representing  the  equity  therein  or  a 
share  in  such  equity  corresponding  to 
his  share  in  the  vessel,  he  shall  deposit 
in  the  construction  reserve  fund  such 
amount  and  concurrently  therewith 
other  funds  in  an  amount  equal  to  the 
difference  between  the  amount  received 
and  the  “net  proceeds”  or  “net  indem¬ 
nity”.  Such  other  funds  may  be  in  the 
form  of  cash,  or,  subject  to  the  approval 
of  the  Administration,  (1)  interest- 
bearing  securities,  or  (2)  an  irrevocable 
and  imcondltional  commitment  to  fi¬ 
nance  the  construction  or  acquisition  of 
a  new  vessel  in  whole  or  in  part  by  an 
obligor  approved  by  the  Administration 
in  an  amount  equal  to  the  amount  by 
which  the  “net  proceeds”  exceed  tire 
cash  or  securities  deposited  in  the  fund. 

(e)  Unauthorized  deposits.  A  deposit 
which  is  not  provided  for  by  section  511 
of  the  Act  shall,  without  unreasonable 
delay,  be  withdrawn  from  the  fund  and 
tax  liability  will  be  determined  as  though 
such  deposit  had  not  been  made.  (See 
§§2.1-10  and  2.1-24.) 

§  2.1—14  Deposit  of  earnings  and  re¬ 
ceipts.  - 

(a)  Earnings.  A  citizen  may  deposit 
all  or  any  part  of  earnings  derived  from 
the  operation,  within  the  scope  of 
§  2.1-3,  of  a  vessel  or  vessels  owned  either 
by  himself  or  any  other  person,  if  such 
earnings  are  intended  for  construction 
or  acquisition  of  new .  vessels.  Such 
earnings  may  include  payments  received 
by  an  owner,  as  compensation  for  use  of 
his  vessel,  from  other  persons  by  whom  it 
is  so  operated.  Earnings  from  other 
sources  may  not  be  deposited.  ’The 
earnings  from  operation  of  vessels 
which  are  eligible  for  deposit  are  the  net 
earnings  determined  without  regard  to 
any  deduction  for  depreciation,  obsoles¬ 
cence,  or  amortization  with  respect  to 
such  vessels. 

(b)  Receipts.  Receipts  from  depos¬ 
ited  funds,  in  the  form  of  interest  or 
otherwise,  may  be  deposited. 

§  2.1—15  Time  for  making  depoeilR. 

(a)  Proceeds  of  sale  or  indemnifica~ 
tion.  Deposits  of  amounts  representing 
proceeds  of  the  sale'or  indemnification 
for  loss  of  a  vessel  or  share  therein  must 
be  made  within  60  days  after  receipt  by 
the  taxpayer. 
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(b)  Earnings  and  receipts.  Earnings 
and  receipts  for  the  taxable  yesir  may  be 
deposited  at  any  time.  <See  S  2.1-14.) 

§  2.1—16  Tax  liability  as  to  earnings  de¬ 
posited. 

Deposit  in  the  construction  reserve 
fund  of  earnings  from  the  operation  of 
a  vessel  or  vessels,  or  receipts,  in  the 
form  of  interest  or  otherwise,  with  re¬ 
spect  to  amounts  previously  deposited 
does  not  exempt  the  taxpayer  from  tax 
liability  with  respect  thereto  nor  post¬ 
pone  the  time  such  earnings  or  receipts 
are  includible  in  gross  income.  Earn¬ 
ings  and  receipts  deposited  in  a  construc¬ 
tion  reserve  fund  established  in  accord¬ 
ance  with  the  provisions  of  section  511 
of  the  Act  and  the  regulations  in  this 
part  will  be  deemed  to  have  been  accu¬ 
mulated  for  the  reasonable  needs  of  the 
business  within  the  meaning  of  part  1 
(section  531  and  following),  subchapter 
G,  chapter  1  of  the  Internal  Revenue 
Code  of  1954,  so  long  as  the  requirements 
of  section  511  of  the  Act  and  the  regula¬ 
tions  in  this  part  are  satisfied  relative 
to  the  use  of  the  fimd  in  the  construc¬ 
tion,  reconstruction,  reconditioning,  or 
acquisition  of  new  vessels,  or  for  the 
liquidation  of  purchase-money  indebted¬ 
ness  on  such  vessels.  For  incurrence  of 
tax  liability  due  to  noncompliance  with 
the  requirements  of  section  511  of  the 
Act  and  the  regulations  in  this  part  with 
respect  to  tleix)sits  in  the  construction  re¬ 
serve  fund,  see  the  provisions  of  §  2.1-23. 

§  2.1—17  Basis  of  new  vessel. 


gain  not  recognized  imder  section  511(c) 
of  the  Act,  then  any  expenditure,  obliga¬ 
tion,  or  withdrawal  applied  against  such 
deposit  shall  be  considered  to  consist  of 
gain  in  the  same  proportion  that  the  part 
of  the  deposit  which  constitutes  gain 
bears  to  the  total  amoimt  of  the  deposit. 

(b)  Date  of  obligation..  The  date 
funds  are  obligated  under  a  contract  for 
the  construction,  reconstruction,  recon¬ 
ditioning,  or  acquisition  of  new  vessels, 
or  for  the  liquidation  of  purchase-money 
indebtedness  on  such  vessels,  rather  than 
the  date  of  payment  from  the  fund,  will 
determine  the  order  of  application 
against  the  deposits  in  the  fund.  When 
a  contract  for  the  construction,  recon¬ 
struction,  reconditioning,  or  acquisition 
of  new  vessels,  or  for  the  liquidation  of 
purchase-money  indebtedness  on  such 
vessels  is  entered  into,  amounts  on 
deposit  in  the  construction  reserve  fund 
will  be  deemed  to  be  obligated  to  the 
extent  of  the  amount  of  the  taxpayer’s 
liability  under  the  contract.  Deposits 
will  be  deemed  to  be  so  obUgated  in  the 
order  of  deposit,  each  new  contract  obli¬ 
gating  the  earliest  deposit  not  previously 
expended,  obligated,  or  withdrawn.  If 
the  liability  under  the  contract  exceeds 
the  amo\mt  in  the  construction  reserve 
fimd,  the  contract  will  be  deemed  to 
obligate,  to  the  extent  of  that  part  of 
such  excess  not  otherwise  satisfied,  the 
earliest  deposit  or  deposits  thereafter 
made. 

(c)  Illustration.  The  foregoing  rules 
are  illustrated  in  the  following  example: 


The  basis  for  determining  gain  or  loss 
and  for  depreciation  for  the  purpose  of 
the  Federal  income  tax  with  respect  to  a 
new  vessel  constructed,  reconstructed,  re¬ 
conditioned,  or  acquired  by  the  taxpayer, 
or  with  respect  to  which  purchase-money 
indebtedness  is  liquidate  as  provided  in 
section  511(g)  of  the  Act,  with  funds  de¬ 
posited  in  the  construction  reserve  fund, 
is  reduced  by  the  amount  of  the  unrecog¬ 
nized  gain  represented  in  the  funds  allo¬ 
cated  imder  the  provisions  of  the  regula¬ 
tions  in  this  part  to  the  cost  of  such 
vessel.  (See  §  2.1-18.) 

§  2.1—18  Allocation  of  gain  for  lax  pur¬ 
poses. 

(a)  General  rules  of  allocation.  As 
provided  in  §  2.1-17,  if  amounts  on  de¬ 
posit  in  a  construction  reserve  fund  are 
expended,  obligated,  or  withdrawn  for 
construction,  reconstruction,  recondi¬ 
tioning,  or  acquisition  of  new  vessels,  or 
for  the  liquidation  of  purchase-money 
indebtedness  of  such  vessels,  the  portion 
thereof  which  represents  gain  shall  be 
applied  in  reduction  of  the  basis  of  such 
new  vessels.  The  rules  set  forth  below 
in  this  paragraph  shall  apply  in  allocat¬ 
ing  the  unrecognized  gain  to  the  amounts 
so  expended,  obligated,  or  withdrawn: 

(1)  If  the  “net  proceeds”  of  a  sale  or 
“net  indemnity”  in  respect  of  a  loss  are 
deposited  in  more  than  one  deposit,  the 
portion  thereof  representing  unrecog¬ 
nized  gain  shall  be  considered  as  having 
been  deposited  first. 

(2)  Amounts  expended,  obligated,  or 
withdrawn  from  the  construction  re¬ 
serve  fund  shall  be  applied  against 
amounts  deposited  in  the  order  of  deposit. 

(3)  If  any  deposit  consists  in  part  of 


Example.  (1)  A  taxpayer  who  makes  bis 
returns  on  the  calendar  year  basis  sells  a 
vessel  In  1963  lor  $1,000,000,  realizing  a  gain 
of  $400,000.  Payment  of  $100,000  is  received 
In  March  1963  when  the  contract  Is  signed, 
and  the  balance  of  $900,000  Is  received  In 
June  1963  on  delivery  of  the  vessel.  The 
$1,000,000  Is  deposited  In  a  construction 
reserve  fund  In  July  1963.  In  December  1963, 
the  taxpayer  also  deposits  $150,000,  repre¬ 
senting  earnings  of  that  year.  In  1964,  he 
sells  another  vessel  for  $1,000,000,  realizing 
a  gain  of  $250,000.  The  sale  price  of  $1,000,- 
000  is  received  on  delivery  of  the  vessel  in 
February  1964,  and  deposited  in  the  con¬ 
struction  reserve  fund  in  March  1964.  In 
September  1964,  the  taxpayer  purchases  for 
cash  out  of  the  construction  reserve  fund  a 
new  vessel  for  $1,750,000.  To  the  cost  of  this 
vessel  must  be  allocated  the  1963  deposits  of 
$1,150,000  and  $600,000  of  the  March  1964 
deposit.  This  leaves  in  the  fund  $400,000  of 
the  March  1964  deposit.  The  amount  of  the 
unrecognized  gain  to  be  applied  against  the 
basis  of  the  new  vessel  Is  $550,000,  computed 
as  follows:  Gain  of  $400,000  represented  in 
the  1963  deposits,  plus  the  same  proportion 
of  the  $250,000  gain  represented  in  the 
March  1964  deposit  ($1,000,000)  which  the 
amount  ($600,000)  allocated  to  the  vessel  is 
of  the  amoimt  of  the  deposit,  i.e.,  $400,000 
plus  600,000/1,000,000  of  $250,000  or  $150,000, 
a  total  of  $550,000.  This  reduces  the  basis 
of  the  new  vessel  to  $1,200,000  ($1,750,000  less 
$550,000) . 

(2)  In  1965,  the  taxpayer  sells  a  third 
vessel  for  $3,000,000,  realizing  a  gain  of  $900,- 
000.  The  $3,000,000  is  received  and  deposited 
in  the  construction  reserve  fund  in  June 
1965,  making  a  total  in  the  fund  of  $3,400,- 
000.  In  December  1965,  the  taxpayer  con¬ 
tracts  for  the  construction  of  a  second  new 
vessel  to  cost  a  maximum  of  $3,200,000, 
thereby  obligating  that  amount  of  the  fund, 
and  in  June  1966,  receives  permission  to 
withdraw  the  unobligated  balance  amount¬ 
ing  to  $200,000.  To  the  cost  of  the  second 


new  vessel  must  be  allocated  the  $400,000 
balance  of  the  March  1964  deposit  and  $2.  I 
800,000  of  the  June  1965  deposit.  The  un¬ 
recognized  gain  to  be  appUed  against  the 
basis  of  such  new  vessel  is  that  proportion  at 
the  gain  represented  in  each  deposit  which 
the  portion  of  the  deposit  allocated  to  the 
vessel  bears  to  the  amount  of  such  deposit 
i.e.,  400,000/1,000,000  of  $250,000,  or  $100,- 
000  plus  2,800,000/3,000,000  Of  $900,000,  or 
$840,000  making  a  total  of  $940,000.  The 
$200,000  withdrawal  is  applied  against  the 
June  1965  deposit  and  the  portion  thereof 
which  represents  gain  will  be  recognized  as 
income  for  1965,  the  year  in  which  realized. 
The  computation  of  the  recognized  gain  is 
as  follows:  200,000/3,000,000  of  $900,000,  or 
$60,000. 

§  2.1—19  Requirements  as  to  new  vessels. 

(a)  Requirements.  For  the  purposes 
of  section  511  of  the  Act  and  the  regula¬ 
tions  in  this  part,  the  new  vessel  must 
be — 

(1)  Documented  under  the  laws  of 
the  United  States  when  it  is  acquired  by 
the  taxpayer,  or  the  taxpayer  must  agree 
that  when  acquired  it  will  be  documented 
under  the  laws  of  the  United  States; 

(2)  (i)  Constructed  in  the  United 
States  after  Eiecember  31, 1939,  or  (ii)  its 
construction  has  been  financed  under 
Title  V  or  Title  Vn  of  the  Act,  or  (iii) 
its  construction  has  been  aided  by  a 
mortgage  insured  under  Title  XI  of  the 
Act;  and 

(3)  Either  (i)  of  such  type,  size,  and 
speed  as  the  Administration  determines 
to  be  suitable  for  use  on  the  high  seas  or 
Great  Lakes  in  carrying  out  the  purposes 
of  the  Act,  but  of  not  less  than  2,000  gross 
tons  or  of  less  speed  than  12  knots,  ex¬ 
cept  that  a  particular  vessel  may  be  of 
lesser  tonnage  or  spieed  if  the  Adminis¬ 
tration  determines  and  certifies  that  the 
particular  vessel  is  desirable  for  use  by 
the  United  States  in  case  of  war  or  na¬ 
tional  emergency,  or  (ii)  constructed  to 
replace  a  vessel  or  vessels  requisitioned 
or  purchased  by  the  United  States,  in 
which  event  it  must  be  of  such  type, 
size,  and  speed  as  to  constitute  a  suit¬ 
able  replacement  for  the  vessel  requisi¬ 
tioned  or  purchased,  but  if  a  vessel  al¬ 
ready  built  is  acquired  to  replace  a  vessel 
or  vessels  requisitioned  or  purchased  by 
the  United  States,  such  vessel  must  meet 
the  requirements  set  forth  in  subdivision 
(i)  of  this  subparagraph.  Ordinarily, 
under  subdivision  (i)  of  this  subpara¬ 
graph,  a  vessel  constructed  more  than 
five  years  before  the  date  on  which  de¬ 
posits  in  a  construction  reserve  fund  are 
to  be  expended  or  obligated  for  acquisi¬ 
tion  of  such  vessel  will  not  be  considered 
suitable  for  use  in  carr3ring  out  the  pur¬ 
pose  of  the  Act,  except  that  the  five-year 
age  limitation  provided  above  in  this 
sentence  shall  not  apply  to  a  vessel  to 
be  reconstructed  before  being  placed  in 
operation  by  the  taxpayer. 

(b)  Time  of  construction.  A  vessel 
will  be  deemed  to  be  constructed  after 
December  31,  1939,  only  if  construction 
was  commenced  after  that  date.  Sub¬ 
ject  to  the  provisions  of  this  section,  a 
new  vessel  may  be  newly  built  for  the 
taxpayer,  or  may  be  acquired  after  it  is 
built. 

(c)  Replacement  of  vessels.  It  is  not 
necessary  that  vessels  shall  be  replaced 
vessels  for  vessel.  The  new  vessels  may 
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be  more  or  less  in  number  than  the  re¬ 
placed  vessels,  provided  the  other  re¬ 
quirements  at  this  section  are  met. 

§  2.1-20  Obligation  of  depoaits. 

(a)  Time  for  obligation.  Within 
three  years  from  the  date  of  any  deposit 
In  a  construction  reserve  fund,  unless 
extension  is  granted  as  provided  in  §  2.1- 
22,  such  deposit  must  be  obligated  under 
a  contract  for  the  construction  or  acqui¬ 
sition  of  a  new  vessel  or  vessels  (or  in 
the  discretion  of  the  Administration  for 
a  share  therein) ,  with  not  less  than  12^ 
percent  of  the  construction  or  contract 
price  of  the  entire  vessel  or  vessels 
actually  paid  or  irrevocably  committed 
on  account  thereof  or  must  be  expended 
or  obligated  for  the  liquidation  of  exist¬ 
ing  or  subsequently  incurred  purchase- 
money  indebtedness  to  persons  other 
than  a  parent  company  of,  or  a  company 
affiliated  or  associated  with,  the  mort¬ 
gagor  on  a  new  vessel  or  vessels. 
Amounts  on  deposit  in  a  construction 
reserve  fund  will  be  deemed  to  be  obli¬ 
gated  for  expenditure  when  a  binding 
contract  of  construction  or  acquisition 
has  been  entered  into  or  when  purchase- 
money  indebtedness  has  been  incurred 
and,  if  obligated  imder  a  contrsu:t  of  con¬ 
struction  or  acquisition,  will  be  deemed 
to  be  irrevocably  committed  when  due 
and  payable  in  accordance  with  the  terms 
of  the  contract  of  construction  or  acquisi¬ 
tion. 

(b)  Requirements  for  obligation.  Un¬ 
less  otherwise  authorized  by  the  Admin¬ 
istration,  contrsMsts  for  the  construction 
of  new  vessels  must  be  for  a  fixed  price, 
or  provide  for  a  base  price  that  may  be 
adjusted  for  changes  in  labor  and  ma¬ 
terial  costs  not  exceeding  15  percent  of 
the  base  price.  The  fixed  or  base  price, 
as  the  case  may  be,  shall  be  fair  and 
reasonable  as  determined  by  the  Mari¬ 
time  Administration.  Any  financial  or 
other  interests  between  the  taxpayer  and 
the  contractor  shall  be  disclosed  to 
the  Administration  by  the  taxpayer. 
Plans  and  specifications  for  the  new 
vessel  or  vessels  must  be  approved  by  the 
Administration  to  the  extent  it  deems 
necessary.  A  deposit  in  a  construction 
reserve  fund  may  be  expended  or  obli¬ 
gated  for  expenditure  for  procurement 
under  an  acquisition  or  construction  con¬ 
tract  of  a  part  interest  in  a  new  vessel 
or  vessels  only  after  obtaining  the  writ¬ 
ten  consent  of  the  Administration.  The 
granting  of  such  consent  shall  be  en¬ 
tirely  in  the  discretion  of  the  Adminis¬ 
tration  and  it  may  impose  such  condi¬ 
tions  with  respect  thereto  as  it  may  deem 
necessary  or  ^visable  for  the  purpose  of 
carrying  out  the  provisions  of  section  511 
of  the  Act.  Applications  for  such  con¬ 
sent  shall  be  executed  in  triplicate,  and, 
together  with  eight  conformed  copies 
thereof,  filed  with  the  Adn^inistration. 

§  2.1—21  Period  for  construction  of  cer¬ 
tain  vessels. 

A  new  vessel  constructed  otherwise 
than  under  the  provisions  of  Title  V  of 
the  Act,  and  not  purchased  from  the  Ad¬ 
ministration  must,  within  six  months 
from  the  date  of  the  construction  con¬ 
tract,  or  within  the  period  of  any  ex¬ 
tension,  be  completed  to  the  extent  of 
not  less  than  5  percent  as  estimated  by 


the  Administration  and  certified  by  it  to 
the  Secretary  of  the  Treasury.  In  case 
of  a  contract  covering  more  than  one 
vessel  it  will  be  sufficient  if  one  of  the 
vessels  is  5  percent  completed  within  the 
six  months’  period  from  the  date  of  the 
contract  or  within  the  period  of  any  ex¬ 
tension,  and  so  certified.  All  construc¬ 
tion  must  be  completed  with  reasonable 
dispatch  as  determined  by  the  Admin¬ 
istration.  If,  for  causes  within  the  con¬ 
trol  of  the  taxpayer,  the  entire  construc¬ 
tion  is  not  completed  with  reasonable 
dispatch,  the  Administration  will  so 
certify  to  the  Secretary  of  the  Treasury. 
For  the  effect  of  such  certification,  see 
§  2.1-23. 

§  2.1—22  Time  extensions  for  expendi¬ 
ture  or  obligation. 

(a)  Extensions.  The  Administration, 
upon  application  and  a  showing  of  proper 
circumstances,  (1)  may  allow  an  exten¬ 
sion  of  time  within  which  deposits  shall 
be  expended  or  obligated,  not  to  exceed 
one  year,  and  upon  a  second  application 
received  before  the  expiration  of  the  first 
extension,  may  allow  an  additional  ex¬ 
tension  not  to  exceed  one  year,  and  (2) 
may  allow  an  extension  or  extensions  of 
time  within  which  five  percent  of  the 
construction  shall  have  been  completed 
as  provided  in  §  2.1-21  not  to  exceed  one 
year  in  the  aggregate,  and  (3)  may  allow 
any  other  extensions  that  may  be  pro¬ 
vided  by  amendment  to  the  Act. 

(b)  Application  required.  A  taxpayer 
seeking  an  extension  of  time  shall  make 
application  therefor,  and  transmit  it 
with  an  appropriate  statement  of  the 
circumstances,  including  the  reasons 
justifying  the  requested  extension  or  ex¬ 
tensions,  and  appropriate  dociunents  in 
substantiation  of  the  statement,  to 
the  Administration.  The  Administra¬ 
tion  will  notify  the  Commissioner  of 
Internal  Revenue  of  any  extension 
granted.  In  case  an  application  for  ex¬ 
tension  is  denied,  the  taxpayer  will  be 
liable  for  delay  as  though  no  application 
had  been  made. 

§  2.1—23  IVoncompliance  with  require¬ 
ment  s. 

(a)  Noncompliance.  The  amount  of 
the  gain  which  is  that  portion  of  the 
construction  reserve  ftmd  otherwise  con¬ 
stituting  taxable  income  under  the  law 
applicable  to  the  taxable  year  in  which 
such  gain  was  realized  shall  be  included 
in  the  taxpayer’s  gross  income  for  such 
taxable  year  for  income  or  excess-profits 
tax  purposes,  if — 

(1)  A  portion  of  such  fimd  is  with¬ 
drawn  for  purposes  other  than — 

(1)  The  construction,  reconstruction, 
reconditioning,  or  acquisition  of  a  new 
vessel;  or 

(ii)  The  liquidation  of  existing  or  sub¬ 
sequently  incmred  purchase-money  in¬ 
debtedness  to  persons  other  than  a 
parent  company  of,  or  a  company 
affiliated  or  associated  with,  the  mort¬ 
gagor  on  a  new  vessel  or  vessels;  or 

(2)  The  taxpayer  fails  to  comply  with 
the  requirements  of  section  SJl  of  the 
Act  or  the  regulations  in  this  part  relat¬ 
ing  to  the  utilization  of  construction  re¬ 
serve  funds  in  the  construction,  recon¬ 
struction,  reconditioning,  or  acquisition 
of  a  new  vessel,  or  the  liquidation  of  pur- 
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chase-money  indebtedness  on  such  a 
vessel. 

If  securities  on  deposit  in  a  construction 
reserve  fxmd  are  sold  and  the  amount 
placed  in  the  fund  in  lieu  thereof  is  less 
than  the  value  of  the  securities  at  the 
time  of  their  deposit,  the  difference  be¬ 
tween  such  nmrket  value  and  the 
amoimt  placed  in  the  fimd  in  lieu  of  the 
securities  will  be  deemed  to  have  b^n 
withdrawn.  With  respect  to  the  substi¬ 
tution  of  new  financing  in  the  case  of  an 
irrevocable  commitment,  see  paragraph 
(d)  of  §  2.1-13. 

(b)  Amount  recognized.  In  the  event 
of  noncompliance  with  the  prescribed 
conditions  relative  to  any  contract  for 
construction,  reconstruction,  recondi¬ 
tioning,  or  acquisition  of  new  vessels,  or 
for  the  liquidation  of  purchase-money 
indebtedness  on  such  vessels,  recogni¬ 
tion  will  extend  to  the  entire  amount  of 
the  gain  represented  in  that  portion  of 
the  construction  reserve  fund  obligated 
under  such  contract.  Thus,  if  the  Ad¬ 
ministration  determines  and  certifies  to 
the  Secretary  of  the  Treasury  that  for 
cau^  within  the  control  of  the  taxpayer 
construction  under  a  contract  is  not 
completed  with  reasonable  dispatch,  the 
entire  amount  of  the  gain  represented  in 
the  portion  of  the  construction  reserve 
fund  obligated  under  the  contract  will 
be  recognized  even  though  all  other  con¬ 
ditions  have  been  satisfied.  In  case  of 
noncompliance  with  the  requirements  of 
section  511  of  the  Act  or  the  regulations 
in  this  part,  see  the  provisions  of 
§  2.1-18  as  to  the  allocation  of  gain. 

(c)  Unreasonable  accumulation.  Non- 
compliance  with  the  provisions  of  sec¬ 
tion  511  of  the  Act  or  the  regulations  in 
this  part  relative  to  the  utilization  of 
the  deposited  amounts  may  also,  inas¬ 
much  as  the  provision  of  section  511(f) 
of  the  Act  is  then  inapplicable,  warrant 
an  examination  to  ascertain  whether 
such  amoimts  constitute  an  unreason¬ 
able  accumulation  of  earnings  and 
profits  within  the  meaning  of  part  I 
(section  531  and  following),  subchapter 
G,  chapter  1  of  the  Internal  Revenue 
Code  of  1954,  or  corresponding  pro¬ 
visions  of  prior  law.  If  amounts  are 
deposited  and  the  fund  maintained  in 
good  faith  for  the  purpose  of  construc¬ 
tion,  reconstruction,  reconditioning,  and 
acquisition  of  new  vessels,  or  for  the 
liquidation  of  purchase-money  indebted¬ 
ness  on  such  vessels,  such  amounts  will 
be  deemed  to  have  been  accumulated 
for  the  reasonable  needs  of  Uie  business. 

§  2.1—24  Extent  of  tax  liability. 

(a)  Declared  value  excess-profits  tax. 
Gain  which  is  includible  in  gross  income 
under  §  2.1-23  shall  be  included  in  gross 
income  for  all  income  and  excess-profits 
tax  purposes,  but  not  for  the  purposes 
of  the  declared  value  excess-profits  tax 
and  the  capital  stock  tax  as  provided 
in  section  511(i)  of  the  Act.  In  lieu  of 
any  adjustment  with  respect  to  such  de¬ 
clared  value  excess-profits  tax.  there  is 
imposed  for  any  taxable  year  ending 
on  or  before  June  30,  1945,  in  which  the 
gain  is  realized  an  additional  tax  of  1.1 
percent  of  the  amount  of  the  gain.  No 
additional  capital  stock  tax  liability  is 
incurred. 
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(b)  Improper  deposits.  In  the  case  of 
deposits  in  the  construction  reserve  fund 
of  amounts  derived  from  sources  other 
than  those  specified  in  section  511  of  the 
Act,  or  in  the  case  of  failure  to  deposit 
an  amount  equal  to  the  “net  proceeds” 
or  “net  indemnity”  within  the  period 
prescribed  in  section  511(c)  of  the  Act 
and  §  2.1-15,  the  taxpayer  obtains  no 
suspension  or  postponement  of  any  tax 
liability  and  the  tax  is  collectible  with¬ 
out  regard  to  the  provisions  of  section 
511(c)  of  the  Act. 

(c)  Time  for  filing  claim  subsequent 
to  election  under  section  511(c)(2).  If 
an  election  is  made  under  section  511 
(c)  (2)  of  the  Act,  and  paragraph  (a)  (2) 
of  §  2.1-12,  and  if  computation  or  re¬ 
computation  in  accordance  therewith  is 
otherwise  allowable  but  is  prevented,  on 
the  date  of  filing  of  notice  of  such  elec¬ 
tion,  or  within^'six  months  thereafter, 
by  any  statute  of  limitation,  such  com¬ 
putation  or  recomputation  nevertheless 
shall  be  made  notwithstanding  such 
statute  if  a  claim  therefor  is  filed  within 
six  months  after  the  date  of  making  such 
election.  If  as  the  result  of  such  compu¬ 
tation  or  recomputation  an  overpayment 
is  disclosed,  a  claim  for  refund  on  Form 
843  should  also  be  filed  within  such  six 
months’  period. 

§  2.1—25  Assessment  and  rolleetiun  of 
deficiencies. 

Any  additional  tax,  including  the  1.1 
percent  amount  imposed  by  section 
511  (i)  of  the  Act,  due  on  account  of 
withdrawal  from  a  construction  reserve 
fimd,  or  failure  to  comply  with  section 
511  of  the  Act  or  the  regulations  in  this 
part,  is  collectible  as  a  deficiency.  In- 
terei^  upon  such  deficiency  will  run  from 
the  date  the  withdrawal  or  noncom¬ 
pliance  occurs.  The  amount  of  any  de¬ 
ficiency.  including  interest  and  addi¬ 
tions  to  the  tax,  determined  as  a  result 
of  such  withdrawal  or  noncompliance, 
may  be  assessed,  or  a  proceeding  in  court 
for  the  collection  thereof  may  be  begim 
without  assessment,  at  any  time  and 
without  regard  to  any  period  of  limita¬ 
tions  or  any  other  provisions  of  law  or 
rule  of  law,  including  the  doctrine  of  res 
Judicata.  . 

§  2.1—26  Reports  by  taxpayers. 

(a)  Information  required.  With  each 
income  tax  return  filed  for  a  taxable  year 
during  any  part  of  which  a  construction 
reserve  fund  is  in  existence  the  taxpayer 
shall  submit  a  statement  setting  forth 
a  detailed  analysis  of  such  fund.  The 
statement,  which  need  not  be  on  any 
prescribed  form,  shall  include  the  fol¬ 
lowing  information  with  respect  to  the 
construction  reserve  fund: 

(1)  The  actual  balance  in  the  fund  at 
the  beginning  and  end  of  the  taxable 
year; 

(2)  'The  date,  amount,  and  source  of 
esush  deposit  during  the  taxable  year; 

(3)  If  any  deposit  referred  to  in  sub- 
paragraph  (2)  of  this  paragraph  con¬ 
sists  of  proceeds  from  the  sale,  or  in¬ 
demnification  of  loss,  of  a  vessel  or  share 
thereof,  the  amounts  of  the  unrecognized 
gain; 

(4)  The  date,  amount,  and  purpose  of 
each  expenditure  or  withdrawal  from  the 
fimd;  and 


(5)  The  date  and  amount  of  each  con¬ 
tract.  imder  which  deposited  funds  are 
deemed  to  be  obligated  during  the  tax¬ 
able  year,  for  the  construction,  recon¬ 
struction,  reconditioning,  or  acquisition 
of  new  vessels,  or  for  the  liquidation  of 
purchase-money  indebtedness  on  such 
vessels,  and  the  identification  of  such 
vessels. 

(b)  Records  required.  Taxpayers 
shall  keep  such  records  and  make  such 
additional  reports  as  the  Commissioner 
of  Internal  Revenue  or  the  Administra¬ 
tion  may  require. 

§  2.1—27  Controlled  corporation. 

For  the  purpose  of  section  511  of  the 
Act  and  the  regulations  in  this  part  a 
new  vessel  is  considered  as  constructed, 
reconstructed,  reconditioned,  or  acquired 
by  the  taxpayer  if  constructed,  recon¬ 
structed,  reconditioned,  or  acquired  by  a 
corporation  at  a  time  when  the  taxpayer 
owns  not  less  than  95  percent  of  the  total 
number  of  shares  of  each  clkss  of  stock 
of  the  corporation. 

§  2.1—28  Adminiiilrative  jurisdiction. 

Sections  2.1-3  to  2.1-11,  inclusive, 
§§  2.1-13  to  2.1-15,  inclusive,  and  §§  2.1- 
19  to  2.1-22,  inclusive,  deal  primarily 
with  matters  under  the  jurisdiction  of 
the  Administration.  Sections  2.1-12, 
2.1-16  to  2.1-18,  inclusive,  and  §§  2.1-23 
to  2.1-27,  inclusive,  deal  primarily  with 
matters  under  the  jurisdiction  of  the 
Commissioner  of  Internal  Revenue. 
Gtenerally,  matters  relating  to  the  es¬ 
tablishment,  maintenance,  expenditure, 
and  use  of  construction  reserve  funds 
and  the  construction,  reconstruction,  re¬ 
conditioning,  or  acquisition  of  new  ves¬ 
sels  are  under  the  jurisdiction  of  the 
Administration;  and  matters  relating  to 
the  determination,  assessment,  and  col¬ 
lection  of  taxes  are  under  the  jurisdic¬ 
tion  of  the  Commissioner  of  Internal 
Revenue.  Correspondence  should  be  ad¬ 
dressed  to  the  particular  authority  hav¬ 
ing  jurisdiction  in  the  matter. 

[FJl.  Dew.  65-4496;  Piled,  Apr.  28,  1965; 

8:48  a.m.] 


Title  47— TELECOMMUNICATION 

Chapter  I — Federal  Communications 
Commission 

(FCC  65-335;  Docket  Nos.  14895,  15233] 

PART  21— DOMESTIC  PUBLIC  RADIO 
SERVICES  (OTHER  THAN  MARITIME 
MOBILE) 

PART  91 — INDUSTRIAL  RADIO 
SERVICES 

Miccellaneous  Amendments 

In  the  matter  of  amendment  of  Sub¬ 
part  L,  Part  11,“  to  adopt  rules  and 
regulations  to  govern  the  grant  of  au¬ 
thorizations  in  the  Business  Radio  Serv¬ 
ice  for  microwave  stations  to  relay  tele- 


>■  Subsequent  to  the  Institution  of  these 
proceedings.  Part  11  was  redesignated  as  Part 
91. 


vision  signals  to  community  antenna 
systems.  Docket  No.  14895;  amendment 
of  Subpart  I,  Part  21,  to  adopt  rules  and 
regulations  to  govern  the  grant  of  au¬ 
thorizations  in  the  Domestic  Public 
Point-to-Point  Microwave  Radio  Service 
for  microwave  stations  used  to  relay 
television  broadcast  signals  to  com¬ 
munity  antenna  television  systems, 
Docket  No.  15233. 

First  Report  and  Order.  1.  These  pro¬ 
ceedings  are  directed  to  the  policies  we 
will  follow  in  authorizing  private  and 
common  carrier  microwave  stations  for 
the  purpose  of  relaying  television  signals 
to  community  antenna  television 
(CATV)  systems.^  The  fundamental 
question  we  consider  in  these  dockets  is 
not  whether  to  withhold  such  authoriza¬ 
tions  entirely,  either  generally  or  in  spe¬ 
cific  situations.  It  is  rather  whether  we 
should  impose  by  rule  certain  conditions 
upon  microwave  grants  designed  to  limit 
and  regulate  the  manner  in  which  CATV 
competes  with  the  basic,  off-the-air  tele¬ 
vision  broadcast  service  to  which  it  is  an 
adjimct. 

2.  The  proceedings  were  instituted  by 
a  notice  of  proposed  rule  making  in 
Docket  No.  14895,  issued  on  December  14, 
1962,  which  proposed  rules  applicable  to 
private  CATV  microwave  stations  in  the 
Business  Radio  Service  (27  F.R.  12586). 
In  essence,  we  proposed  to  condition 
grants  to  CATV  systems  located  within  a 
specified  coverage  contour  of  any  tele¬ 
vision  broadcast  station  to  require  that, 
upon  the  station’s  request,  the  system 
must  (1)  carry  the  station’s  signal  with¬ 
out  material  degradation  and  (2)  avoid 
duplication  of  the  station’s  programing 
either  simultaneously  or  within  a  rea¬ 
sonable  time  period.  After  receiving 
comments  and  reply  conunents  on  this 
proposal,  and  following  the  Carter 
Mountain  decision,*  we  issued  (on  Dec. 
13,  1963)  a  further  notice  of  proposed 
rule  making  in  Docket  No.  14895  and  a 
notice  of  proposed  rule  making  in  Docket 
No.  15233  (28  F.R.  13789).  The  1963 
notices  set  forth  more  definitive  pro¬ 
posals  along  the  same  lines  and  made 
them  applicable  also  to  grants  in  the 
Domestic  Public  Point-to-Point  Micro- 
wave  Radio  Service  for  common  carrier 


>'>  Generally  speaking,  a  CATV  system  may 
be  described  as  a  faculty  which  receives  and 
amplifies  the  signals  broadcast  by  one  at 
more  television  stations  and  redistributes 
such  signals  by  wire  or  cable  to  the  homes 
or  places  of  business  of  subscribing  members 
of  the  public  for  a  fee.  The  role  of  micro- 
wave  facilities  in  the  operation  of  such  a  sys¬ 
tem  usually  consists  of  the  relay  of  television 
broadcast  signals,  normally  picked  up  off- 
the-air  at  a  point  some  distance  from  the 
transmitting  broadcast  antenna,  through  a 
series  of  one  or  more  radio  repeaters  to  a 
terminal  point  in  or  near  the  community 
served  by  the  CATV,  from  which  terminal 
point  the  signals  are  distributed  by  cable  to 
the  individual  subscribers.  In  using  micro- 
wave  service,  a  CATV  operator  reaches  out 
to  obtain  signals  that  cannot  be  received  by 
means  of  an  off-the-air  antenna  installation, 
or  to  obtain  better  reception  of  signals  that 
can  only  be  received  marginally  off-the-air. 

’Carter  Mountain  Transmission  Corp.  v. 
Federal  Communications  Commission,  321  F. 
2d  369  (C.A.D.C.),  cert,  den.,  376  U.8.  951 
(1963). 
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stations  used  to  relay  television  signals 
to  CATV  systems.* 

3.  Our  various  notices  have  produced 
numerous  and  voluminous  comments 
from  interested  persons,  including  ex¬ 
tensive  factual  studies  by  the  National 
Community  Television  Association 
(NCTA) — representing  CATV  inter¬ 
ests— and  by  the  National  Association 
of  Broadcasters  (NAB) — representing 
broadcaster  interests.  During  the  pro¬ 
ceedings,  we  have  also  conducted  our 
own  special  study  of  issues  related  to 
CATV,  utilizing  the  services  of  an  eco¬ 
nomic  consultant.  Dr.  Martin  Seiden.* 
And  we  have  engaged  in  a  series  of  con¬ 
sultations  with  representatives  of  the 
NCTA,  the  NAB,  and  other  affected  in¬ 
terests,  with  reference  to  the  form  and 
nature  of  legislation  which  might  be  pro¬ 
posed  to  the  Congress  on  the  subject  of 
CATV  systems  generally.  Including  sys¬ 
tems  which  use  microwave  relay  service 
and  those  which  rely  exclusively  upon 
off>the-air  signals. 

4.  In  the  roughly  2-year  period  during 
which  these  proceedings  have  been  pend¬ 
ing,  it  has  become  apparent  that  the 
nationwide  growth  of  CATV  poses  issues 
going  beyond  those  with  which  we  are 
concerned  here — i.e.,  the  carriage  of  local 
television  signals  and  avoidance  of  pro¬ 
gram  duplication  by  CATVs  which  rely 
upon  microwave  service.  In  response  to 
these  broader  issues,  we  have  today  taken 
certain  actions:  (1)  We  have  determined 
as  an  initial  matter  that  the  Conununi- 
cations  Act  vests  in  this  agency  appro¬ 
priate  rule  making  authority  over  all 
CATV  systems,  including  those  which  do 
not  use  microwave  relay  service  (the  so- 
called  “ofif-the-air”  systems).  We  have 
issued  a  notice  of  proposed  rule  making 
calling  for  comments  on  the  jurisdic¬ 
tional  issue  and  proposing  rules  govern¬ 
ing  the  carriage  and  nonduplication  of 
local  television  signals  by  all  such  sys¬ 
tems  (FCC  65-334,  Part  I) .  (2)  Recog¬ 
nizing  the  need  for  more  definitive  in¬ 
formation  on  a  wide  range  of  issues 
which  go  beyond  the  carriage  and  non¬ 
duplication  of  local  signals  by  CATV 
systems,  we  have  also  issued  a  notice  of 
inquiry  and  proposed  rule  making  look¬ 
ing  toward  the  development  of  an  ap¬ 
propriate  record  on  these  subjects  (FCC 
65-334,  Part  ID .  In  taking  these  actions, 
we  have  stressed  our  awareness  that  leg¬ 
islative  action  by  the  Congress  in  this 
area  is  both  possible  and  desirable.  We 
have  moved  to  deal  with  the  overall 
problem  of  CATV  in  a  manner  which  we 
think  will  allow  us  to  be  most  helpful 
to  the  Congress  and  at  the  same  time 
give  us  the  maximum  flexibility  to  act 
where  action  is  needed. 


•During  the  pendency  of  the  proceedings, 
applications  for  microwave  facilities  to  serve 
CATVs  have  not  been  granted  ynless  the  ap¬ 
plicant  expressly  accepted  the  conditions 
proposed  in  the  relevant  rule  making  notice. 
In  addition,  of  course,  all  such  authoriza¬ 
tions  have  been  taken  subject  to  the  ulti¬ 
mate  outcome  of  the  proceedings. 

‘Dr.  Selden’s  report  to  us  has  been  pub¬ 
lished  by  the  Oovernment  Printing  Office 
under  the  title.  An  Economic  Analysis  of 
Community  Antenna  Television  Systems  and 
the  Television  Broadcasting  Industry  (1965). 
(Cited  hereafter  as  "Selden  Report”.) 


5.  Notwithstanding  these  changes  in 
the  situation,  we  believe  that  it  is  ap¬ 
propriate  now  to  resolve,  insofar  as  we 
can,  the  issues  posed  in  these  proceed¬ 
ings.  The  questions  of  carriage  and  non¬ 
duplication  by  CATVs  that  rely  upon 
microwave  service — while  not  the  whole 
of  the  problem — are  nonetheless  impor¬ 
tant,  if  not  central.  We  have  considered 
these  issues  over  a  long  period  and  have 
before  us  a  substantial  factual  record 
pertaining  to  them.  We  have  reached 
conclusions  and  it  is  appropriate  to  ex¬ 
plain  the  reasons  for  those  conclusions. 
In  a  period  of  explosive  CATV  growth, 
it  is  important  to  resolve,  to  the  maxi¬ 
mum  extent  feasible,  uncertainties  con¬ 
cerning  our  position.  Moreover,  estab¬ 
lishment  of  general  rules  at  the  present 
time  will  have  an  additional  benefit. 
During  the  pendency  of  these  proceed¬ 
ings,  as  we  have  noted,  we  have  granted 
microwave  applications  for  facilities  to 
serve  CATV  systems  only  on  condition 
that  the  applicant  would  abide  by  the 
proposed  rules.  Since  the  procedure  has 
been  interim  in  nature,  we  have  declined 
to  consider  requests  for  waiver  of  these 
conditions  which  are  predicated  on  the 
assertion  that  the  rules  should  not  be 
applied  in  the  particular  circumstances 
of  individual  cases.  (See  our  1963  notice, 
par.  13,  footnote  7.)  With  the  adoption 
of  rules  establishing  general  guidelines, 
it  will  be  appropriate  and  feasible  for 
us  to  consider  such  requests  for  waiver. 

6.  We  recognize,  of  course,  that  our  ex¬ 
ploration  of  broader  issues — and  partic¬ 
ularly  the  application  of  carriage  and 
nonduplication  requirements  to  “off-the- 
air”  CATV  systems — ^may  bring  to  light 
factors  which  would  cause  us  to  recon¬ 
sider  the  conclusions  we  have  reached. 
We  must  also  take  into  consideration  the 
fact  that  if  Congress  legislates  in  this 
field  any  rules  we  now  adopt  may  have 
to  be  adjusted.  Moreover,  in  applying 
any  rules  now  adopted,  we  must  consider 
the  possible  need  for  a  transition  period 
before  requiring  full  compliance.  For 
all  of  these  reasons,  we  have  decided  upon 
the  following  course  of  action: 

(1)  We  shall,  as  an  Initial  step,  adopt 
rules  implementing  our  conclusions  on 
the  subject  of  the  carriage  and  nondu¬ 
plication  of  local  television  signals  by 
CATV  systems  that  rely  upon  microwave 
service. 

(2)  The  great  majority  of  microwave- 
served  CATV  systems  receive  service 
pursuant  to  authorizations  in  the  Do¬ 
mestic  Public  Point-to-Point  Microwave 
Radio  Service  which  were  issued  prior 
to  the  institution  of  these  proceedings, 
are  not  subject  to  their  outcome,  and  do 
not  expire  until  February  1,  1966.  By 
that  date,  we  expect  to  be  in  position  to 
take  action  on  the  general  question  of 
the  carriage  and  nonduplication  of  tele¬ 
vision  broadcast  signals  by  all  CATV  sys¬ 
tems — microwave-served  and  “off-the- 
air”— either  pursuant  to  the  existing 
provisions  of  the  Communications  Act 
or  pursuant  to  new  legislation.  In  the 
interim,  we  propose  to  explore  inten¬ 
sively  the  question  of  whether,  and  in 
what  circumstances,  it  would  be  appro¬ 
priate  to  allow  a  transition  period  before 
requiring  full  compliance  with  the  new 
rules.  In  any  event,  we  will  app^  the 


rules  adopted  today  to  the  1966  renewals 
only  after  we  have  had  an  opportunity 
to  examine  the  overall  subject  of  car¬ 
riage  and  nonduplication  in  light  of  our 
further  exploration  and  any  Congres¬ 
sional  action  taken  in  the  interim. 

(3)  Approximately  108  CATV  systems 
are  now  authorized  to  receive  microwave 
service  under  grants  made  in  the  Busi¬ 
ness  Radio  Service  and  the  Domestic 
Public  Point-to-Point  Microwave  Radio 
Service  since  the  institution  of  these  pro¬ 
ceedings,  subject  to  the  interim  proce¬ 
dures  prescribed  in  our  notices  and  sub¬ 
ject  to  the  ultimate  outcome  of  the  pro¬ 
ceedings.  In  view  of  the  possible  desir¬ 
ability  of  allowing  a  transition  period 
before  requiring  full  compliance  with 
the  new  rules,  we  think  it  appropriate 
to  defer  application  of  the  rules  to  such 
systems  until  we  have  had  an  opportu¬ 
nity  to  explore  this  question  fully.  Pend¬ 
ing  our  further  order,  the  microwave 
permittees  and  licensees  involved  will 
continue  to  be  subject  to  the  interim 
procedures  prescribed  in  our  notices. 
Once  again,  we  will  apply  the  rules 
adopted  today  only  after  we  have  had  an 
opportunity  to  examine  the  overall  sub¬ 
ject  of  carriage  and  nonduplication  in 
light  of  our  further  exploration  and  any 
Congressional  action  taken  in  the 
interim. 

(4)  Applications  are  now  pending  for 
new  or  changed  microwave  facilities  to 
serve  approximately  180  CATV  systems. 
There  are  also  a  relatively  small  niunber 
of  renewal,  transfer  or  assignment  appli¬ 
cations  pending,  which  relate  to  facilities 
serving  CATV  systems.  We  will  examine 
pending  applications  carefully  to  deter¬ 
mine  whether  the  new  niles  can  be  ap¬ 
plied  immediately  or  whether,  in  view 
of  their  effects  in  the  individual  case,  it 
would  be  appropriate  to  defer  their  effec¬ 
tiveness  until  they  are  made  applicable 
generally  to  all  microwave-served  CATV 
systems.  In  either  event,  we  will  afford 
the  applicant  an  opportunity  to  make 
any  showing  it  desires  in  this  regard  be¬ 
fore  taking  action.  Thereafter,  assum¬ 
ing  that  a  grant  is  otherwise  appropriate, 
we  will  impose  the  new  rules  or  grant  on 
lesser  conditions,  such  as  those  pre¬ 
scribed  as  interim  procedures  by  our 
Notices  in  these  proceedings.  We  cannot 
now  predict  the  course  we  will  take  in 
each  and  every  set  of  circumstances. 
However,  in  dealing  with  pending  appli¬ 
cations  which  have  been  designated  for 
hearing,  we  think  it  appropriate  nor¬ 
mally  to  abide  by  the  interim  procedures 
already  prescribed  imtil  we  have  had  an 
opportimity  to  examine  the  overall  sub¬ 
ject  of  carriage  and  non-duplication  in 
light  of  our  further  exploration  and  any 
Congressional  action  taken  in  the  in¬ 
terim. 

(5)  We  shall  apply  the  new  rules  to 
all  applications  for  new  or  changed 
microwave  facilities  to  serve  CATV  sys¬ 
tems,  or  for  transfers  or  assignments  of 
authorizations  for  facilities  serving 
CATV  systems,  which  are  filed  on  or 
after  the  effective  date  of  this  order. 
Our  records  indicate  that  no  relevant 
renewal  aiH>lications  in  the  Business 
Radio  Service  and  few,  if  any,  in  the 
Domestic  Public  Point-to-Point  Micro- 
wave  Radio  Service  are  due  to  be  filed 
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before  those  called  for  by  the  expiration 
of  licenses  in  February  1966.  The  appli¬ 
cation  of  the  new  rules  to  any  renewal 
applications  filed  in  the  interim  will  be 
considered  on  a  case-by-case  basis. 

By  this  course  of  action,  we  will  build 
up  a  body  of  experience  with  the  prac¬ 
tical  operation  of  both  new  rules  and 
the  condicions  prescribed  as  interim  pro¬ 
cedures  by  our  n../cices  in  these  proceed¬ 
ings,  before  considering  the  extension  of 
the  rules  to  the  CATV  industry  as  a 
whole.  Accordingly,  we  will  not  termi¬ 
nate  these  proceedings  by  this  First  Re¬ 
port  and  Order.  We  will  instead  hold 
them  open  for  final  action  in  conjunction 
with  our  action  upon  the  overall  subject 
of  carriage  and  non-duplication. 

7.  Our  conclusions  on  the  substantive 
issues  of  these  proceedings  must  be  con¬ 
sidered  in  light  of  our  btisic  determina¬ 
tion  as  to  the  overall  course  of  action  we 
shall  follow.  It  is  to  those  substantive 
issues  that  we  now  turn.  The  questions 
presented  may  be  divided  into  two  broad 
categories:  (1)  Whether  any  rule  mak¬ 
ing  action  on  the  subject  of  the  carriage 
and  non-duplication  of  local  television 
signals  by  microwave-served  CATV  S3rs- 
tems  is  necessary  or  desirable,®  and  (2) 
what  the  scope  and  nature  of  any  such 
rule  making  action  should  be^  In  the 
first  category,  broadcaster  Interests  urge 
that  there  Is  a  need  for  action  to  prevent 
or  ameliorate  adverse  impact  of  CATV 
competition  upon  the  maintenance  and 
healthy  growth  of  television  broadcast 


®  Some  of  those  commenting  (notably,  the 
National  Association  of  Microwave  Common 
Carriers.  Inc.  and  Western  Microwave)  assert 
that  the  proposed  rules,  If  applied  to  common 
carrier  stations  serving  CATVs  (Docket  No. 
15233),  would  exceed  the  Commission’s  stat¬ 
utory  authority,  require  an  unlawful  dis¬ 
crimination  between  customers  and  abridge 
free  speech  In  violation  of  the  First  Amend¬ 
ment  to  the  Constitution  and  section  326  of 
the  Communications  Act.  The  argtunents 
are  substantially  the  same  as  those  rejected 
in  Carter  Mountain  Transmission  Corp.  v. 
Federal  Communications  Commission,  321 
F.  2d  359  (C.AD.C.),  cert,  den.,  375  U.S.  951 
(1963) ,  supra,  which  we  regard  as  dispositive. 
American  Telephone  and  Telegraph  Company 
urges  that  Carter  Mountain  does  not  control 
cases  In  which  a  common  carrier  serving  the 
public  generally  with  a  wide  variety  of  com- 
municatioiu  services  also  offers  microwave 
service  to  a  CATV  system.  However,  In  our 
view,  application  of  the  proposed  rules  to 
such  a  common  carrier  would  be  an  appro¬ 
priate  extension  of  the  Commission  action 
apiM'oved  In  Carter  Mountain.  The  essen¬ 
tial  point  Is  that.  In  the  cases  with  which 
we  are  concerned,  microwave  facilities  sub¬ 
ject  to  a  license  under  the  public  Interest 
standard  of  the  Conununlcatlons  Act  are 
being  used  to  transmit  television  broadcast 
signals  (video  and  aural)  to  a  user  who  In 
tmn  distributes  those  signals  to  members 
of  the  public.  In  such  a  situation,  we  think 
the  law  not  only  permits  but  requires  us  to 
consider  the  effects  of  such  transmission 
upon  the  goals  established  In  the  Commu¬ 
nications  Act  for  the  development  and  dis¬ 
tribution  of  television  broadcast  service.  Cf., 
Federal  Power  Commission  v.  Transconti¬ 
nental  Gas  Pipe  Line  Corp.,  365  U.S.  1  (1961) . 
This  situation  Is,  In  our  view,  entirely  dif¬ 
ferent  from  one  In  which  a  common  carrier 
merely  provides  a  general  kind  of  communi¬ 
cation  service  to  a  user  who  happens,  because 
of  the  nature  of  his  business,  to  be  In  com¬ 
petition  with  one  or  more  broadcasting 
stations. 


service.  CATV  Interests  generally  urge 
that  no  showing  has  been  made  of  any 
broad-scale  adverse  impact,  and  that  the 
Commission  is  warranted  in  taking  ac¬ 
tion  to  limit  CATV  ccHnpetltion  with 
broadcasters  only  where,  on  a  case-by¬ 
case  basis,  individual  adjudicative  rec¬ 
ords  firmly  establish  an  overriding  need 
for  such  action.  In  the  second  category, 
broadcaster  interests  urge  us  to  adopt 
and  expand  the  limitations  upon  CATVs 
which  we  have  proposed,  while  CATV 
interests  argue  that,  if  any  action  is 
deemed  necessary,  it  should  be  restricted 
much  more  narrowly  than  the  action 
we  have  proposed. 

I.  The  Need  for  Rule -Making  Action 

A.  COMMENTS  OF  THE  INTERESTED  PERSONS 

1.  Broadcasters  generally.  8.  The 
broadcasters  and  those  supporting  their 
position  (some  34  comments)  urge  that 
CATV  systems  have  a  substantial  ad¬ 
verse  impact  on  local  stations,  particu¬ 
larly  UHF  stations  and  stations  in  small 
markets,  through  loss  or  division  of  au¬ 
dience  and  resulting  reduction  in  reve¬ 
nues.  They  point  out  that  the  existence 
of  a  multi-channel  CATV  is  i^ot  merely 
the  equivalent  of  adding  one  additional 
signal  in  the  community  as  would  be  the 
case  with  the  establishment  of  another 
station,  but  involves  adding  whatever 
number  of  stations  are  presented  by  the 
CATV  system.®  Moreover,  in  addition  to 
the  CATV  system  located  in  the  com¬ 
munity  of  assignment  of  the  local  station, 
there  may  be  CATV  systems  in  most  or 
all  of  the  communities  of  any  size  within 
the  station’s  service  area.  Taken  to¬ 
gether.  these  multiple  systems  may  reach 
a  sizeable  percentage  of  the  total  TV 
homes  served  by  the  local  station,  and 
“skim  off  the  cream”  of  the  population 
most  likely  to  contain  local  advertisers 
as  well  as  that  which  nonlocal  adver¬ 
tisers  are  most  interested  in  reaching. 

9.  Generally,  when  a  television  set  is 
connected  with  a  CATV  system,  the  an¬ 
tenna  capable  of  receiving  a  local  station 
is  disconnected.  Thus,  if  the  local  sta¬ 
tion  is  not  carried  on  the  CATV  system, 
it  cannot  be  received  by  subscribers  un¬ 
less  the  antenna  is  physically  reconnect¬ 
ed  or  a  switching  device  is  installed. 
It  is  asserted  that  the  switching  devices 
are  frequently  defective  and  that  either 
means  of  receiving  the  local  station  is 
inconvenient  for  the  subscriber.  More¬ 
over,  when  reception  of  the  local  station 
entails  the  purchase  and  maintenance  of 
an  outside  or  rooftop  antenna,  CATV 
subscribers  usually  will  not  go  to  this 
trouble  and  expense  in  order  to  obtain 
programming  not  available  on  the  CATV 
cable.  As  a  result,  CATV  subscribers  are 
effectively  lost  to  the  local  station  unless 
its  signal  is  put  on  the  cable. 

10.  When  the  local  station  is  presented 
on  the  cable,  and  apart  from  the  audience 
division  caused  by  the  presence  of  addi¬ 
tional  program  choices  on  CATV,  the 
ability  of  the  local  station  to  attract  or 
claim  audience  through  the  appeal  of 


*A8  a  consequence,  they  argue,  the  Table 
of  Television  Assignments  is  distorted,  and 
a  small  community  often  has  more  signals 
available  than  the  larger  cities  whose  station 
signals  are  distributed  on  CATV. 


its  programs  is  substantially  diluted 
when  the  same  programming  is  dupli¬ 
cated  on  the  CATV  by  one  or  more  dis¬ 
tant  signals.  The  audience  appeal  of 
network  and  other  programs  received  by 
the  local  station  on  film  by  mail  is  further 
greatly  lessened  if  the  same  program¬ 
ming  has  previously  been  shown  on  CATV 
through  the  signals  of  stations  broad¬ 
casting  it  at  network  times,  or  otherwise 
at  an  earlier  time.  Even  when  the  CATV 
carries  the  local  station,  it  is  asserted 
that  the  quality  of  the  signal  is  degraded 
and  in  many  cases  is  of  lower  quality  than 
the  distant  signals  brought  in  by  the 
CATV,  causing  subscribers  to  view  other 
channels.  Often  the  local  signal  is  car¬ 
ried  on  different  channels  at  different 
times,  preventing  audience  identification 
with  the  local  station.^ 

11.  The  broadcasters  assert  that  audi¬ 
ence  losses  caused  by  CATV  operations 
have  a  corresponding  effect  on  station 
revenues  particularly  where  the  total 
audience  is,  in  any  event,  relatively  small. 
It  is  claimed  that  the  willingness  of  ad¬ 
vertisers  and  sponsors  to  buy  time,  and 
the  rates  paid,  are  based  on  the  size  of 
the  audience  the  station  can  command, 
and  are  adversely  affected  by  audience 
reductions.  The  presence  of  additional 
signals  via  CATV,  especially  CATV  oper¬ 
ations  which  do  not  carry  the  local  sta¬ 
tion  or  duplicate  its  programming,  cuts 
down  the  number  of  sets  which  the  sta¬ 
tion  can  claim  to  deliver. 

12.  With  respect  to  national  adver¬ 
tisers,  both  spot  and  program,  it  is  said 
that  as  these  advertisers  become  increas¬ 
ingly  aware  that  buying  the  larger 
metropolitan  stations  brought  in  by 
CATV  includes  substantial  coverage  of 
the  community  of  the  local  station  and 
other  communities  of  any  size  within  its 
service  area,  they  will  no  longer  see  rea¬ 
son  to  buy  the  local  small  market  station 
in  addition.  Moreover,  even  where  ad¬ 
vertisers  continue  to  buy  the  local  sta¬ 
tion,  the  rate  may  be  reduced  because  of 
the  decreased  size  of  the  audience.  In 
addition,  American  Research  Bureau 
(ARB)  and  Nielson  ratings,  upon  which 
national  advertisers  rely  in  determining 
how  best  to  reach  the  markets  they  are 
interested  in  covering,  reflect  audience 
losses  through  CATV  impact.  Also,  these 
ratings  purport  to  show  total  homes 
reached  by  a  particular  local  station  on 
a  projection  of  a  few  surveyed  and  are 
distorted  by  homes  subscribing  to  CATV. 
Thus,  if  a  disproportionate  number  of 
CATV  viewers  who  do  not  watch  the  local 
station  is  included  in  the  sample,  the 
projection  may  refiect  a  much  larger 
number  of  persons  not  viewing  the  local 
station  than  is  actually  the  fact. 

13.  It  is  further  claimed  that  audience 
ratings  are  relied  on  not  only  by  national 
advertisers,  but  also  by  regional  and  local 
advertisers.  In  rural,  sparsely  settled 
areas,  advertising  revenue  comes  largely 
from  cooperative  advertising,  carried  on 
behalf  of  all  dealers  in  a  particular  area 
selling  a  particular  product.  This  reve¬ 
nue  is  wholly  dependent  upon  reaching 


^Thls  Is  claimed  to  be  a  particularly  Im¬ 
portant  factor  when  the  CATV  home  is  s 
participant  In  a  rating  sample  and  keeps  a 
rating  diary  (see  par.  12.  below) . 
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the  maximum  nxunber  of  viewers  in  the 
trade  area  of  the  cooperative  group. 
Audience  spUtting  by  CATV  operations 
cuts  down  revenue  obtained  from  coop¬ 
erative  regional  advertising. 

14  As  for  local  advertising,  it  is  as¬ 
sert^  that  audience  splitting  causes  the 
local  station  to  become  a  less  attractive 
medium  in  comparison  to  other  media 
(such  as  newspap>ers  and  radio  stations) 
in  the  area.  Stations  in  sparsely  popu¬ 
lated  areas  find  it  difficult  to  obtain 
national  advertising,  and  so  local  adver¬ 
tising  from  all  towns  in  the  service  area 
is  particularly  important.  CATV  sys¬ 
tems  are  located  in  precisely  the  places 
where  local  advertisers  are  most  apt  to 
reside,  and  CATV  homes  include  a  dls- 
portionately  large  number  of  local  busi¬ 
nessmen.  When  they  cannot  receive  the 
local  station  (or  receive  it  with  a  poor 
signal,  or  see  its  programming  dupli- 
ca^  on  other  chaimels),  they  assume 
that  others  in  the  conununity  are  also 
viewing  distant  station  progranuning  on 
CATV  and  that  the  local  station’s  value 
as  an  advertising  medium  is  small. 
Many  local  merchants  allegedly  ignore 
the  fact  that  the  local  station  serves  a 
large  but  sparsely  populated  area  out¬ 
side  the  settled  conununities,  which  is 
not  reached  by  CATV.  Moreover,  some 
CATV  systems  are  beginning  to  originate 
local  advertising  and  thus  to  compete 
directly  for  local  advertising  revenue. 

15.  The  broadcasters  claim  that  sta¬ 
tions  in  smaller  markets  operate  on  a 
narrow  profit  margin  or  at  a  loss.  Thus, 
it  Is  stated,  a  reduction  in  revenues 
greatly  inhibits  the  ability  of  the  local 
station  to  meet  its  local  programming 
responsibilities. 

The  studio  facilities,  equipment,  i>er- 
sonnel,  etc.,  required  for  even  a  modest 
schedule  of  local  programming  entail 
great  expense,  and  the  revenue  derived 
from  such  programming  frequently  does 
not  cover  the  cost.  Consequently,  a  cur¬ 
tailment  of  revenue  is  apt  to  result  in 
curtailment  of  the  more  expensive  and 
less  remunerative  local  programming  by 
those  stations  now  attempting  to  meet 
their  local  responsibilities,  and  to  pre¬ 
vent  others  from  investing  in  facilities 
for  local  origination.  It  is  further  as¬ 
serted  by  some  of  those  commenting  that 
reduction  in  revenues  through  CATV 
audience  splitting  will  discourage  licens¬ 
ees  from  expanding  their  service  to 
underserved  areas,  or  sueas  without  ade¬ 
quate  program  choices,  through  satel¬ 
lites,  semi-satellites  and  translators  and 
will  prevent  such  auxiliary  facilities 
from  developing  into  regular  local  out¬ 
lets. 

16.  In  addition,  the  broadcasters  state 
that  CATV  is  entering  and  preempting 
the  very  communities  to  which  UHP 
looks  for  expansion  as  a  result  of  the 
aU-channel  law  (76  Sta|.  150,  151 
(1962)),  i.e.,  communities  with  no  local 
station  or  those  with  VHP  stations  and 
sufficient  population  to  support  addi¬ 
tional  UHP  facilities.  It  is  claimed  that 
audience  splintering  through  CATV  is 
especially  harmful  to  UHP  stations, 
which  for  technical  and  set  conversion 
reasons  reach  smaller  audiences  than 
yHP  stations  in  any  event.  UHP  recep¬ 
tion  is  more  dependent  on  outside  an¬ 


tennas,  which  CATV  subscribers  may  not 
bother  to  install  or  maintain,  and  may  be 
more  affected  by  leakage  from  the  CA'TV 
cable  or  an  improper  reconnection  of  the 
outside  antenna.  Not  only  is  UHP  thus 
more  adversely  affected  by  not  being 
carried  on  the  cable,  but  it  is  also  par¬ 
ticularly  vulnerable  to  audience  frag¬ 
mentation  through  duplication  and  the 
correlative  effect  on  its  ability  to  obtain 
advertising  revenues.  It  is  claimed  that 
the  presence  and  expansion  of  CATV 
operations  in  areas  with  potential  for  new 
UHP  facilities  will  make  many  prospec¬ 
tive  UHP  operators  decide  against  under¬ 
taking  the  investment  risk,  especially 
where  VHP  competition  is  also  present. 

17.  And,  finally,  it  is  urged  (particu¬ 
larly  by  NAEB)  that  the  survival  and 
growth  of  local  outlets  and  the  develop¬ 
ment  of  UHP  facilities  is  important  to 
educational  television  (ETV).  While 
CATV  has  provided  ETV  to  areas  where 
it  might  otherwise  be  unavailable,  this 
should  be  as  a  complement  to,  not  sub¬ 
stitute  for,  ETV  by  local  stations.  Local 
educational  stations  are  especially  im¬ 
portant  to  rural  areas,  providing  services 
which  cannot  be  supported  by  niral 
school  systems  and  reaching  many  per¬ 
sons  who  cannot  be  reached  by  CATV. 
Where  ETV  is  brought  by  CATV  to  a 
substantial  number  of  homes  and  pro¬ 
vided  by  cable  to  schools  in  the  larger 
population  centers,  these  communities 
are  unlikely  to  provide  financial  sup¬ 
port  for  local  educational  stations  (which 
being  noncommercial  are  dependent 
upon  public  contributions)  in  order  to 
make  possible  ETV  service  to  the  sur¬ 
rounding  rural  area. 

18.  While  supporting  the  Commis¬ 
sion’s  proposal  to  take  action  with  re¬ 
spect  to  those  CATV  systems  using 
microwave,  the  broadcasters  claim  that 
similar  action  with  respect  to  all  CATV 
systems  is  essential  to  afford  minimum 
protection  to  the  public  interest. 

2.  Broadcasters’  specific  evidence  of 
impact:  the  Fisher  Report,  19.  The 
broadcasters  support  their  assertions,  in 
large  part,  by  generalized  statements  re¬ 
ferring  to  the  obvious  likelihood  that 
the  importation  of  competing  signals  via 
CATV,  the  duplication  of  local  program¬ 
ming  or  the  failure  to  carry  a  local  signal 
will  have  some  adverse  effect  upon  the 
local  telecaster’s  audience  and  revenues. 
Their  comments  sue  not  devoid,  however, 
of  more  specific  evidence  on  the  issue. 
For  exsunple.  Frontier  Broadcasting  has 
submitted  with  its  comments  in  response 
to  our  1963  Notices  an  Americsm  Re¬ 
search  Bureau  survey  indicating  that 
Frontier’s  Station  KSTF,  Scottsbluff, 
Nebr.,  hsis  a  much  higher  audience  for 
network  smd  local  progrsuns  in  non- 
CATV  homes  than  in  CATV  homes 
within  its  service  suea.  And  Frontier 
points  out  that  the  two  communities 
served  by  CATV  are  the  second  and  third 
largest  communities  within  the  KSTF 
Grade  B  coverage  contour.  Similarly, 
Springfield  Television  Broadcasting 
Corp.  has  submitted  with  its  reply  com¬ 
ments  a  comparison  of  the  local  reve¬ 
nues  derived  by  its  Station  WRLP, 
Greenfield,  Mass.,  from  towns  in  its  serv¬ 
ice  area  with  CATVs  that  do  not  carry 
WRLP,  towns  with  CATVs  that  carry 


WRLP  but  duplicate  its  network  pro¬ 
gramming.  and  towns  with  no  CATV. 
The  comparison  indicates  that  commu¬ 
nities  without  CATVs  returned  substan¬ 
tially  more  local  revenues  than  commu¬ 
nities  of  comparable  size  with  CATVs. 
And  Channel  Seven,  Inc.,  submitted  evi¬ 
dence,  in  its  comments  in  response  to  our 
1963  Notices,  tending  to  show  that  the 
CBS  Television  Network’s  1956  decision 
to  cut  sharply  the  network  rate  of  Chan¬ 
nel  Seven’s  Station  KLTV,  Tyler,  Tex., 
was  in  part  motivated  by  an  on-site  en¬ 
gineering  survey  indicating  substantial 
penetration  of  the  Tyler  market  and 
duplication  of  EXiTV’s  network  service 
by  the  signals  of  Dallas  stations  carried 
on  the  Tyler  CATV  system. 

20.  By  far  the  most  ambitious  effort 
to  demonstrate  the  effect  of  CATV  com¬ 
petition  upon  the  audience  and  revenues 
of  television  broadcasters,  however,  is 
contained  in  the  Fisher  Report,  append¬ 
ed  to  the  NAB’s  reply  comments.  This 
report  describes  statistical  studies  con¬ 
ducted  by  Dr.  Franklin  M.  Fisher,  Asso¬ 
ciate  Professor  of  Economics  at  Massa¬ 
chusetts  Institute  of  Technology,  to  pro¬ 
vide  actual  measurements  of  the  average 
impact  of  CATVs  on  television  broadcast 
stations.  Studies  were  made  of  487  tele¬ 
vision  stations  and  nearly  1,000  CATV 
systems,  with  intensive  analysis  of  more 
than  800  CATV  systems  and  their  impact 
on  136  television  stations  in  one  and  two 
station  markets.  These  studies  entailed 
thousands  of  hours  of  data  collection, 
compilation,  tabulation,  computation 
and  analysis.  The  studies  used  1963  sta¬ 
tion  revenue  data  furnished  by  the  Com¬ 
mission  on  coded  computer  cards  (Re¬ 
port,  p.  23-24)  and  ARB  audience  esti¬ 
mates,  both  “able  to  receive’’  (ATR)  and 
"net  weekly  circulation’’  (NWC).  (Re¬ 
port.  pp.  46-54.)  ’The  intensive  136  sta¬ 
tion  study  is  based  on  three  and  a  half 
prime  time  hours  of  each  day  during  the 
ARB  March  1964  Survey  week  (Report, 
p.  45) . 

21.  The  bulk  of  the  Fisher  Report  (pp. 
5-96)  is  devoted  to  a  detailed  explanation 
of  the  statistical  procedures  followed  in 
the  analyses,  the  factors  or  variables  con¬ 
sidered.  the  manner  in  which  they  were 
treated  and  why,  the  quantitative  re¬ 
sults  obtained  and  the  ba^  for  each  sub¬ 
sidiary  conclusion  drawn.  Only  the  ulti¬ 
mate  conclusions  are  indicated  below. 

22.  The  Report  concluded  that  there 
is  a  direct  correlation  between  increases 
in  audience  size  and  station  revenues. 
It  WEIS  found  that  an  increase  in  a  sta¬ 
tion’s  averEige  hourly  prime  time  audi¬ 
ence  of  one  TV  home  will,  on  the  aver- 
Ekge,  incresise  its  EtnnuEd  revenue  approxi¬ 
mately  $27.00  (Report,  pp.  28.  30) .  This 
finding  WEIS  bEised  on  a  survey  of  the 
487  television  stations  for  whom  1963 
revenue  data  Euid  1964  ARB  audience 
estimates  were  avEdlEffile  (Report,  pp.  23- 
29) .  A  like  siuwey  conducted  for  172  sta¬ 
tions  in  one  and  two  station  nuirkets 
reElched  substEmtiEdly  the  sEune  result 
($29.00).  (Report,  p.  30.) 

23.  The  Fisher  Report  further  con¬ 
cluded  (pp.  31-37)  that  snudl  stations, 
which  are  on  the  average  less  profitable 
tium  lEurge  stations,  have  operating  ex¬ 
penses  which  sure  more  sensitive  to 
changes  in  revenue  Uieui  tiiose  of  large 
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market  stations  and  that  when  a  small 
maiiiet  station’s  revenue  falls,  it  can  be 
expected  to  cut  expenditures  relatively 
more  than  will  a  large  mai^et  station. 
The  entire  group  of  487  stations  was  di¬ 
vided  into  quarWes  based  on  size  of  au¬ 
dience  and  analyzed  on  the  basis  of  cost 
data  furnished  by  the  Commission  (in 
the  form  of  coded  ccHnputer  cards) .  It 
was  found  that  for  Uie  121  smallest  audi¬ 
ence  stations,  a  change  of  $1  in  revenue 
will  lead  to  a  reduction  in  gross  costs  on 
the  average  of  about  72  cents,  whereas 
in  the  largest  station  quartile,  the  effect 
of  a  change  in  revenue  is  only  about  52 
cents  (Report,  p.  35)  .*  The  Report  con¬ 
cludes  (p.  37)  that  a  loss  of  audience  to 
a  small  market  station  magnifies  the  im¬ 
pact  on  programing  and  other  expend- 
itiues. 

24.  With  respect  to  CATV  impact  on 
stations  in  one  and  two  station  markets 
(anal3rzed  in  pp.  38-110),  the  Fisher  Re¬ 
port  summarized  its  conclusions  as  fol¬ 
lows  (Report,  pp.  1-2) : 

Through  the  use  of  standard  statistical 
techniques  we  have  measured  the  Impact  on 
station  revenues  of  being  duplicated  and  of 
not  being  carried  by  CATV  systems  with 
which  they  compete.  The  Impact  U  sub¬ 
stantial.  . 

While  masses  of  data  were  gathered  for 
nearly  every  commercial  television  station 
in  the  United  States,  o\ir  study  focuses  on 
the  136  one-  and  two-station  market  sta¬ 
tions  for  which  full  current  financial,  broad¬ 
cast  competition,  and  CATV  competition  data 
are  available.  Of  these  136  stations,  9 
stations  known  to  have  nonduplication 
agreements  were  Isolated  out  for  special 
analysis.  The  following  conclusions,  there¬ 
fore,  represent  the  average  effects  of  CATV 
competition  on  the  remaining  127  stations: 

1.  For  every  additional  1000  TV  homes, 
formerly  able  to  view  only  the  local  station, 
which  subscribe  to  a  CATV  not  carrying 
the  local  station,  that  station’s  annual  reve¬ 
nue  is  reduced  on  the  average  by  a  minimum 
of  $14,000.  This  is  equal  to  more  than  50 
percent  of  the  average  net  profits  of  all  sta¬ 
tions  in  the  lower  half  of  our  study  group 
ranked  by  size  of  audience,  l.e.,  the  smaller 
stations.  1000  TV  homes  is  equal  to  about 
2  percent  of  the  average  net  weekly  circula¬ 
tion  for  these  smaller  stations. 

2.  For  every  additional  1,000  TV  homes, 
formerly  able  to  view  both  the  local  station 
and  another,  which  subscribes  to  a  CATV  not 
canying  the  local  station,  the  local  station's 
annual  revenue  is  reduced  on  the  average  by 
a  minimum  of  almost  $8,000  or  about  one- 
third  of  average  net  profits  for  the  smaller 
stations. 

3.  For  every  additional  1,000  TV  homes, 
formerly  able  to  view  only  the  local  station. 


■  Using  net  cost  data,  the  average  effect  of 
a  $1  change  in  revenue  remained  the  same 
(52  cents)  for  large  market  stations,  but 
dropped  from  72  cents  to  62  cents  for  small 
market  stations  (Report,  p.  36).  This  was 
attributed  to  the  practice  of  small  stations 
(not  generally  followed  by  large  stations)  of 
taking  out  some  profits  as  salaries,  including 
them  in  gross  but  not  net  costs  (ibid.).  It 
was  also  noted  that  in  the  case  of  smaller 
stations  depreciation  may  depend  more  on 
the  financial  history  of  the  station  than  on 
its  current  operations  (Report,  p.  34,  fn.  31) . 
While  net  and  gross  costs  results  may  in  fact 
be  consistent  when  these  factors  are  consid¬ 
ered,  the  Report  concludes  that  even  leaving 
them  aside  “the  strong  indication  remains 
that  when  a  small  station’s  revenue  falls  it 
can  be  expected  to  cut  expenditmes  relatively 
more  than  will  a  large  station  market’’  (Re¬ 
port.  p.  37). 


which  subscribe  to  a  CATV  carrying  the  local 
station  with  average  duplication,  that  sta¬ 
tion’s  annual  revenue  is  reduc^  on  the 
average  by  a  minimiiTn  of  $9,400  or  slightly 
less  than  two-fifths  of  average  net  profits 
for  the  small  stations. 

4.  For  every  additional  1,000  TV  hcnnes, 
formerly  able  to  view  both  the  local  station 
and  another,  which  subscribes  to  a  CATV 
carrying  the  local  station  with  average  du¬ 
plication,  the  local  station’s  annual  revenue 
is  reduced  by  a  minimum  of  $2,900  or  some 
more  than  10  percent  of  average  net  profits 
for  the  smaller  stations. 

5.  One  additional  half  hour  of  prime  time 
duplication  per  week  above  present  average 
levels  reduces  average  local  station  annual 
revenue  by  $380  for  every  1000  CATV  sub¬ 
scribers. 

25.  The  report  concludes  by  consider¬ 
ing  these  findings  in  the  context  of  the 
average  gross  and  net  profits  of  the  sta¬ 
tions  studied.*  Using  a  variety  of  meas¬ 
ures,  Dr.  Fisher  shows  that  if  his  basic 
projections  are  correct,  the  impact  of 
CATV  noncarriage,  duplication  or  simple 
fractionalization  of  station  audience 
through  additional  program  choices  upon 
the  profits  of  a  large  number  of  stations 
can  be  serious  and,  in  the  case  of  stations 
already  marginal,  disastrous.'* 

3.  The  CATV  interests.  26.  The  prin¬ 
cipal  contention  of  the  CATV  interests, 
most  fully  stated  by  NCTA,  is  that  the 
broadcasters  have  furnished  no  proof 
that  CATV  has  had,  or  is  likely  to  have, 
a  substantial  adverse  impact  on  local 
television  stations,  and  that  this  would 
be  an  unwarrant^  assumption  on  the 
part  of  the  Commission.  N(3TA  asserts 
that  the  Commission  should  not  act  on 
the  basis  of  assumptions  unsupported  by 
demonstrated  facts  and  that  facts  of  this 
nature  can  only  be  established  by  evi¬ 
dentiary  hearing  as  to  the  circumstances 
in  individual  situations  (NCTA  Further 
Comments,  pp.  14,  19-23,  27-28,  137- 
138).“ 

27.  According  to  NCTTA,  information  as 
to  adverse  economic  effect  upon  a  tele¬ 
vision  station  “is  more  peculiarly  with¬ 
in  the  knowledge  of  broadcasters’’  and 
“within  the  grasp  of  the  Commission 


•As  iised  by  Dr.  Fisher,  the  term  “net 
profit”  is  the  same  as  that  reported  by  tele¬ 
vision  stations  on  FCC  Form  324,  Schedule  3, 
line  3.  “Gross  profit’’  includes,  in  addition, 
depreciation  and  prc^letary  payments. 
(Report,  p.  97,  fn.  82.) 

“E.g.,  “Thus,  for  example,  an  Increase 
above  the  average  of  five  half  hours  of  du¬ 
plication  to  the  5,500  CATV  subscribers 
presently  receiving  the  local  station  in  an 
average  third  and  fourth  quartile  audience 
area  would  reduce  net  profits  a  minimum  of 
45  percent,  or  from  $23,500  to  $10,500,  as- 
siunlng  no  corresponding  cut  in  expendi¬ 
tures.”  (Report,  p.  104.)  Despite  the  gen¬ 
eral  sensitivity  of  the  expenditures  of  smaller 
stations  to  a  drop  in  revenues.  Dr.  Fisher’s 
data  suggests  that  the  very  smallest  (“fourth 
quartUe”)  stations  “may  presently  be  at  the 
expenditure  margin  (as  well  as  the  profit 
margin)  with  little  leeway  remaining  for 
cost  reduction.”  (Report,  p.  99,  and  ccnn- 
pare  p.  36  fn.  33.) 

”  By  way  of  example,  NCTA  states  that  it 
would  appear  logical  to  assume  that  when  an 
AM  station  receives  competition  from  a  sec¬ 
ond  AM  station  it  will  incur  a  loss  of  adver¬ 
tising,  whereas  the  Commission  foimd  that 
both  develop  their  own  advertising  and, 
generaUy,  a  new  broadcast  station  generates 
some  new  business  (NCTA  Further  Com¬ 
ments,  pp. 19-20) . 


which  receives  annual  financial 
from  these  broadcasters’’  (NCTTA  Fur¬ 
ther  Comments  (PC),  p.  8).  Although 
not  in  a  position  to  examine  the  financial 
returns  of  local  television  stations  In 
order  to  disprove  the  existence  of  a  sub¬ 
stantial,  adverse  economic  impact  from 
CATV,  NCTA  has  conducted  extensive 
research  to  obtain  what  facts  are  avail¬ 
able  (NCTA  Further  Comments,  pp.  g, 

16) .  On  the  basis  of  this  research  NCTA 
points  to  several  circumstances  which,  it 
states,  affirmatively  demonstrate  that 
CATV  has  had  little  or  no  part  in  the  de¬ 
mise  of  stations  leaving  the  air  and  little, 
if  any,  adverse  effect  on  existing  sta¬ 
tions.** 

28.  NCJTA  asserts  that  out  of  129  sta¬ 
tions  (107  UHP  and  22  VHP)  leaving  the 
air  in  the  past  twelve  years,  only  three 
(ceasing  operation  in  1959)  have  cited 
CATV  as  one  of  the  factors  in  their 
demise  and  only  five  have  claimed  that 
CATV  had  any  impact  at  all  on  thdr 
operations  (NCTA  Further  Comments, 
pp.  10-11),  and  that  two  of  these  sta¬ 
tions  have  since  resumed  operation  ■ 
(NCJTA,  PC,  p.  10) .  Ncn-A  further  states 
(FC,  p.  12)  that  no  station  which  has 
failed  within  the  past  five  years  has 
claimed  CATV  as  a  factor.  It  asserts 
that  even  in  those  three  instances  where 
the  demise  was  partly  attributed  to 
CA'TV,  the  presence  of  other  adverse 
factors,  such  as  off-the-air  VHP  compe¬ 
tition  or  an  exceptionally  small  market, 
was  primarily  responsible  for  the  demise 
(NCTA.  PC.  p.  11). 

29.  Moreover,  NCTTA  has  made  studies 
of  the  19  stations  which  claimed  a 
serious  impact  fr(Mn  CATV  in  1959,  both 
before  the  Commission  in  Docket  No. 
12443  and  also  before  the  Senate  Inter¬ 
-state  Commerce  Committee.’*  It  states 
'  that  18  of  these  stations  are  still  on-the- 

air  and  only  one  has  failed  (NCTA,  p. 
13).  NijrA  also  asserts  that  several  of 
these  stations  have  not  protested  the  ad¬ 
vent  of  trsuislators  within  their  Grade  A 
and  B  contours,  even  though  they  re¬ 
broadcast  the  programs  of  other  com¬ 
peting  stations  and  the  Commission  has 
no  proposed  or  applicable  nonduplication 
rules  for  translator  operations  (FC,  p. 
13).  NCTA  further  claims  that  of  the 
12  stations  in  the  1959  “impact  group” 
for  whc«n  statistics  were  available,  nine 
have  increased  their  network  base  hoiurly 
rate  or  their  highest  local  hourly  rate 
in  the  years  between  1959  and  1963  (with 
increases  ranging  from  11%  percent  to 
66‘4i  percent),  and  for  three  there  has 
been  no  change  (NCTTA,  FC.  pp.  16-18) . 

30.  NCTA  further  asserts  (FC,  pp.  35- 
36,  Reply  C..  p.  34)  that  its  studies  show 
that  CATV  has  not  hindered  the  devel¬ 
opment  of  UHF.  It  states  that  of  the  92 


“NCTA  asserts  that  most  of  the  allega¬ 
tions  of  adverse  Impact  come  from  a  small 
group  of  stations  and  not  from  the  broadcast 
industry  at  large  (Fmther  Comments,  pp.  87- 
88). 

“  See  Report  and  Order  in  Docket  No.  12443, 
Inquiry  into  the  Impact  of  Community  An¬ 
tenna  Systems,  TV  Translators,  TV  “Satel- 
Ute”  Stations,  and  TV  Repeaters”  on  the 
Orderly  Development  of  Television  Broad¬ 
casting.  26  F.G.C.  400;  Hearings  before  the 
Communications  Subcommittee  of  the 
Senate  Committee  on  Interstate  and  Foreign 
Commerce,  86  Cong.,  1st  sess. 
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0HP  stations  now  on-the-air,  22  have 
CATV  systems  in  the  community  of  as¬ 
signment  and  14  of  these  began  opera¬ 
tion  after  the  CATV  system  was  in  exist¬ 
ence  (ibid.).  NCTTA  also  claims  that 
CATV  ssrstems  afiftrmatively  aid  UHP  sta¬ 
tions  by  carrying  their  signals  and  pro¬ 
viding  a  ready-built  audience  without 
need  of  UHP  convertors  or  all-channel 
sets  (NCTA,  PC,  pp.  2-3,  35) .  It  is  like¬ 
wise  asserted  that  CATV  provides  affirm¬ 
ative  assistance  to  ETV  by  distributing 
the  signals  of  ETV  stations  to  schools 
whKAi  either  cannot  receive  an  ETV 
station  off-the-air  or  cannot  receive  a 
good  signal  (NCTTA,  PC,  Exh.  1  and  2). 
NCTA  states  that  CATV  gives  schools 
access  to  high  quality  educational  ma¬ 
terial  far  beyond  local  means  and  enables 
those  school  systems  which  may  lack 
the  technical  knowledge  or  financial  re¬ 
sources  to  establish  a  local  ETV  station, 
to  obtain  ETV  at  a  price  they  can  afford 
to  pay  (ibid.) . 

31.  In  addition,  NCTA  claims  that 
CATV  assists  many  local  stations  by  ex¬ 
tending  their  service  areas  (PC,  p.  35) , 
and  that  most  CATV  systems  situated  in 
the  community  of  assignment  of  the  local 
station  have  already  put  the  station  on 
the  cable.  According  to  NCH’A  (PC,  pp. 
42-43) ,  there  are  96  cities  with  both  local 
stations  and  CATVs:  122  stations  (100 
VHP  and  22  UHP)  and  105  CATV  sys¬ 
tems.  Of  these  105  CATV  systems,  85 
carry  the  local  station,  15  do  not  carry 
the  local  station,  2  carry  one  of  two  local 
stations,  and  3  CATV  systems  In  one  city 
carry  7  of  9  stations  (PC,  p.  43,  Exh.  12 
and  13). 

32.  With  respect  to  all  the  foregoing, 
NCTA  states  that  it  has  not  distinguished 
between  CATV  systems  which  use  micro- 
wave  and  those  which  do  not.  However, 
apart  from  the  matters  relied  on  as  show¬ 
ing  that  CATV  in  general  has  no  adverse 
Impact  on  local  stations,  NCTTA  points 
out  that  only  a  relatively  small  number 
of  CATV  systems  receive  microwave 
service — 250  out  of  1300  CATV  systems 
(NCTA,  PC,  p.  9) Of  these  250,  79  are 
located  outside  the  contour  of  any  sta¬ 
tion,  71  are  in  the  Grade  B  contour  only, 
28  are  in  the  Grade  A,  26  are  in  the  city 


“  The  NCTA  Included  a  statistical  compUa- 
tton  concerning  each  of  the  250  CATV  sys¬ 
tems  employing  microwave  facilities  to  relay 
one  or  more  of  the  signals  carried  by  the 
system.  The  data  Included:  The  location 
of  the  system;  the  srtatlons  received  by  the 
system;  whether  or  not  microwave  facilities 
were  used  to  receive  the  station;  whether  or 
not  the  system  Is  located  within  the  A,  B  or 
Qty  Grade  contour  a  station,  and  whether 
that  station  Is  carried  on  the  system;  the 
power  and  antenna  height  for  each  station; 
the  time  zone;  the  1960  population,  popu¬ 
lation  rank  and  net  weekly  circulation,  and 
market  rank  for  the  city  of  assignment  of 
each  station;  the  netwwk  affiliations  of  each 
station,  and  translators.  If  any  assigned  to 
the  city  where  the  system  is  lo^ed.  (NCTA 
rc.  p.  9,  137,  Exh.  32.)  NCT^as  also  fur¬ 
nished  a  series  of  maps  of  the  United  States 
showing  three  things;  (1)  The  location  of 
each  city  where  a  CATV  system  operates, 
employing  microwave  fadUties;  (2)  the  cal¬ 
culated  Grade  A  contours  of  eftch  TV  station 
where  the  contour  Includes  one  or  more 
cities  having  such  a  CATV  system;  (8)  the 
location  of  each  city  where  a  TV  station  is 
CTJerating  or  authorized.  (NCTA.  Appendix 
to  Reply  Comments,  Bxh.  8.) 
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grade  contour,  and  46  are  in  the  city  to 
which  the  local  station  is  assigned 
(ibid.).  Only  20  of  tiie  systems  within 
the  Grtule  A  contour  of  a  local  station 
do  not  carry  the  station  on  the  cable. 
(PC,  p.  45).“  Thus,  it  is  urged.  Commis¬ 
sion  action  in  the  microwave  field  would 
affect  only  a  small  number  of  CATV  sys¬ 
tems  and  would  not  fulfill  the  Commis¬ 
sion's  purpose  even  if,  contrary  to 
NCTA’s  belief,  CATV  systems  in  toto  do 
have  some  adverse  effect. 

4.  The  CATV  interests:  Response  to 
the  Fisher  Report.  33.  After  expiration 
of  the  time  for  filing  reply  comments, 
NCTA  tendered  additional  reply  com¬ 
ments  directed  toward  the  Pisher  Report. 
Those  comments  will  be  accepted  and 
considered.’* 

34.  In  order  to  evaluate  the  Pisher  Re¬ 
port,  NCTA  retained  Dr.  Herbert  Arkin, 
professor  and  head  of  the  business  sta¬ 
tistics  division  of  the  Baruch  School  of 
Business  of  the  City  College  of  New 
York.  Dr.  Arkin  has  provided  an  analy¬ 
sis  of  the  Pisher  Report,  which  is  ap¬ 
pended  to  NCTA’s  additional  reply 
comments  (NCTA,  ARC,  exhibit  B).  In 
Dr.  Arkin’s  opinion,  “the  conclusions  in 
the  report,  about  the  effect  of  CA’TV  sub¬ 
scriptions  on  the  financial  position  of 
local  television  stations,  are  at  best  of 
dubious  validity  and  at  worst  a  possible 
complete  misstatement”  (NCTA,  ARC, 
exhibit  B,  p.  15).  He  bases  this  opinion 
on  a  set  of  criticisms  of  the  report’s 
logic,  its  statistical  techniques  and  the 
data  which  it  utilizes. 

35.  Dr.  Arkin  argues  that  it  cannot  be 
assumed  that  all  viewers  who  watch  com¬ 
peting  nonlocal  signals  on  a  CATV, 
rather  than  those  of  a  local  station,  would 
watch  the  local  station  in  the  absence  of 
a  CATV  system.  Similarly,  he  urges,  it 
cannot  be  assmned  that  all  viewers  of 
nonlocal  programs  on  a  CATV  that  does 
not  carry  the  local  station  would  watch 
the  local  station  in  the  absence  of  CATV. 
In  both  cases,  some  people  might  not 
have  used  television  at  all  in  the  absence 
of  CA'TV."  Put  more  generally,  the  ad¬ 
vent  of  CATV  may  stimulate  viewing, 
resulting  in  more  television  homes  and 
more  hoius  of  viewing.  As  a  result,  au¬ 
dience  “lost”  to  the  local  station  through 
noncarriage  or  competition  and  duplica¬ 
tion  may  (1)  be  composed  in  part  ^  au¬ 
dience  which  the  station  would  never 
have  had  in  the  absence  of  CATV  and 


NCTA  states  that  13  of  these  20  stations 
are  duplicated  at  the  system’s  location  c^- 
tbe-air  because  of  contour  overlap  with  an¬ 
other  station  affiliated  with  the  same  net¬ 
work  or  by  translator  operations  (PC,  p.  46). 
It  also  states  that  60  of  the  250  CATV  systems 
are  located  in  areas  where  there  is  off-the- 
alr  duplication  by  two  or  more  stations  or 
translators  (PC,  p.  45). 

**  Dr.  Pisher  has  sub^tted  a  supplemental 
statement  date  with  respect  to  the  rellabUity 
of  his  conclusions.  This  statement  also  will 
be  accepted. 

”Dr.  Arkin  also  criticizes  the  Fisher  Re¬ 
port's  assumption  that  subscribers  to  a 
CATV  which  does  not  carry  the  local  station 
must  necessarily  be  a  total  loss  to  the  sta¬ 
tion.  In  some  cases,  he  points  out,  the  sub¬ 
scriber  to  such  a  system  Is  equipped  with  a 
switch  enabling  him  to  choose — at  any  point 
in  time — between  cable  and  off-the-air 
reception. 


(2)  be  compensated  by  new  audience  for 
the  local  station  resulting  from  CATV’s 
stimulating  effect  upon  viewing  generally. 

36.  Dr.  Arkin  also  criticizes  the  Fisher 
Report  for  its  asserted  failure  to  “disclose 
in  detail  the  actual  data  used  in  the 
analysis”  (NCTA,  ARC,  exhibit  B,  pp. 
6-8),  and  for  various  asserted  faults  in 
its  statistical  techniques.  Particularly 
emphasized  are  (1)  the  “built  In”  corre¬ 
lation  between  actual  and  potential  sta¬ 
tion  audience  in  Dr.  Fisher’s  fundamen¬ 
tal  formula,  which  in  Dr.  Arkin’s  view 
vitiates  any  conclusions  drawn  from  that 
formula  as  to  the  relationship  between 
other  variables  (relating  to  CATV)  and 
actual  station  audience,  and  (2)  the  as¬ 
sertion  that  Dr.  Fisher’s  group  of  study 
stations  is  not  a  probaUlity  sample  or  a 
representative  cross  section  of  stations, 
from  which  projections  can  be  made  as 
to  all  stations,  but  rather  a  conglome¬ 
rate  group  of  stations  as  to  which  various 
kinds  of  data  were  available  (NCTA, 
ARC,  exhibit  B,  pp.  8-15) . 

37.  Apart  from  Dr.  Arkin’s  analysis, 
NCTA  makes  a  number  of  other  critical 
conunents  on  the  Pisher  Report.  Most 
heavily  emphasized  is  the  claim  that, 
using  its  own  study  group  of  723  CA’TV 
systems  and  Dr.  Fisher’s  127  study  sta¬ 
tions,  NCTA  has  been  unable  to  find  any 
actual  situations  in  which  Dr.  Fisher’s 
first  two  conclusions  (as  to  the  impcust 
upon  station  revenues  of  1,000  subscrip¬ 
tions  to  a  CA’TV  not  carrying  the  station) 
are  applicable — much  less  borne  out — in 
practice  (ARC,  pp.  6-14).  While  mak¬ 
ing  a  number  of  other  critical  comments. 
NCTA  states  that  it  cannot  respond  to 
the  remaining  three  basic  Pisher  con¬ 
clusions,  because  it  does  not  have  avail¬ 
able  the  data  (particularly  as  to  “average 
duplication”)  on  which  those  conclusions 
were  based  or  the  time  necessary  to  ex¬ 
amine  the  data,  were  they  available,  and 
to  prepare  a  response  (ARC,  pp.  6-7) . 

38.  Arguing  that  Dr.  Arkin’s  analysis 
and  its  own  comments  demonstrate  ^at 
the  Pisher  Rep>ort  is  entirely  lacking 
in  weight  or  meaning.  NCTA  petitions 
us  to  disregard  that  report  totally  as 
a  basis  for  decision  in  these  proceedings 
(ARC,  p.  24) ,  In  the  event  we  do  pro¬ 
pose  to  rely  upon  the  report.  NCTA  re¬ 
quests  an  adffitlonal  134  days  to  “pro¬ 
vide  statistical  evidence  of  the  impcurt 
of  fee  defects  in  fee  ‘Pisher  Report’  and 
to  Insure  feat  the  basic  technique  was 
not  faulty,”  as  well  as  a  Commission 
order  that  fee  basic  data  underlying  fee 
report  be  made  available  to  NCTA 
(ARC,  pp.  25-27).’“ 

B.  SVALUATION 

39.  ’The  comments  of  the  parties  cen¬ 
ter  upon  fee  effect  which  CATV  compe¬ 
tition  has,  or  may  be  expected  to  have. 


We  note  here  thzt  the  bask:  data  under¬ 
lying  the  Fisher  Report  were  in  fact  sub¬ 
mitted  by  NAB  for  inclusion  in  the  record 
of  these  proceedings  by  letters  of  O:tober  26 
and  November  9.  1964.  They  have  been 
associated  with  that  record,  and  have  been 
avaUable  to  all  parties  since  a  time  shortly 
after  thoee  dates.  NCTA’s  assumption,  in 
additional  reply  comments  tendered  on  De¬ 
cember  14.  1964.  that  this  information  was 
not  available  to  it.  is  evidently  based  upon 
a  misunderstanding. 
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upon  television  broadcast  service.  We 
must  evaluate  this  effect,  however,  in 
light  of  our  statutory  responsibilities. 
We  also  must  take  into  account  the  basic 
conditions  under  which  CATV  systems 
and  television  broadcasting  stations 
compete  as  alternative  means  for  the 
distribution  of  television  programs.  We 
discuss  these  matters  before  taking  up 
the  question  of  CATV  impact  upon 
broadcasting  service. 

1.  Statutory  responsibilities  of  the 
Commission.  40.  The  fundamental 
statutory  responsibilities  of  the  Com¬ 
mission  are  clear.  The  Conunission  is 
charged  with  the  duty  of  executing  the 
policy  of  the  Communications  Act  to 
“make  available,  so  far  as  possible,  to 
all  people  of  the  United  States,  a  rapid, 
efficient,  nationwide  and  worldwide 
wire  and  radio  communication  service’’ 
(47  U.S.C.  151)  and  “generally  to  en¬ 
courage  the  larger  and  more  effective 
use  of  radio  in  the  public  interest’’  (47 
U.S.C.  303(g) ) .  The  Commission  is  also 
required  to  “make  such  distribution  of 
licenses,  frequencies,  hours  of  operation, 
and  of  power  among  the  several  States 
and  c(Hnmunities  as  to  provide  a  fair, 
efficient,  and  equitable  distribution  of 
radio  service  to  each  of  the  same’’  (47 
U.S.C.  307(b)). 

41.  In  the  television  field  the  Com¬ 
mission  has  sought  to  fulfill  these  re¬ 
sponsibilities  on  a  nationwide  basis 
through  the  table  of  assignments  con¬ 
tained  in  §  73.603  of  the  rules.  When 
the  basic  assignment  plan  was  promul¬ 
gated  in  1952,  the  Commission  expected 
that  the  over^  assignments  would  sub¬ 
stantially  achieve  the  statutory  objec¬ 
tives.”  As  was  stated  in  the  Sixth  Re¬ 
port  and  Order  (par.  67),  by  intermixing 
VHP  and  UHP  assignments; 

*  *  *  the  Commifision  was  able  to  for¬ 
mulate  an  assignment  plan  that  has  the 
potentiality  of  fulfilling  the  objective  of 
section  1  of  the  Communications  Act.  If 
all  the  VHP  and  UHF  channels  are  utilized, 
there  should  be  few,  if  any,  pec^e  of  the 
United  States  residing  beyond  the  areas  of 
television  service.  (See  priorities  1  and  3.) 
Moreover,  the  table  has  gone  far  in  fulfilling 
the  need  of  individual  commxmities  to  ob¬ 
tain  local  television  outlets.  It  has  pro¬ 
vided  at  least  one  assignment  to  over  1,250 
communities  (see  priority  2).  And  it  has 
attempted  where  possible  to  provide  each 
community  with  at  least  two  assignments. 

42.  While  many  areas  now  have  local 
outlets  and/or  multiple  reception  serv¬ 
ices,  the  full  potential  of  the  assignment 
plan  has  not  been  realized  in  the  inter¬ 
vening  years.  Three  major  factors  have 
contributed  to  this.  First,  UHF  assign¬ 
ments  in  areas  with  sufficient  popula¬ 
tion  to  support  additional  stations  have 
not  been  utilized  because  of  the  difficul¬ 
ties  of  competing  with  VHF  stations  on 
an  intermixed  basis  and  because  tele¬ 
vision  sets  capable  of  receiving  UHF 
signals  are  not  yet  generally  prevalent. 
Second,  in  some  sparsely  settled  areas 
of  the  country  where  unused  VHP  as 


**It  was  recognized,  of  course,  that  the 
allocation  priorities  could  not  be  rigidly  or 
mechanically  applied  in  view  of  the  limited 
niunber  of  available  frequencies  and  varying 
geographic,  economic,  and  population  condi¬ 
tions  from  area  to  area  (Sixth  Report  and 
Ordw,  pars.  63,  65) . 
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well  as  UHF  assignments  are  available 
(notably  in  the  Mountain  and  Western 
States),  there  has  not  been  sufficient 
population  to  provide  economic  support 
for  local  outlets  or  multiple  services. 
And,  third,  some  persons  residing  within 
the  computed  service  areas  of  existing 
stations  have  not  in  fact  received  their 
broadcast  signals  because  of  adverse 
terrain  or  other  conditions. 

43.  ’The  public  demand  for  television 
service  in  areas  too  small  in  population 
to  support  a  local  station  or  too  remote 
in  distance  or  isolated  by  terrain  to  re¬ 
ceive  regular  or  good  off-the-air  recep¬ 
tion  has  led  to  the  development  of  CATV 
systems,  “satellite’’  stations,  translators 
and  VHP  repeaters  or  “boosters.”  *  This 
development  has  not  been  limited  to 
areas  which,  absent  auxiliary  means  of 
distributing  television  programs,  would 
have  been  totally  devoid  of  service.  It 
has  proceeded  in  areas  with  one  and  two 
off-^e-air  signals  of  good  technical 
quality,  and — insofar  as  CA’TV  is  con¬ 
cerned — is  proposed  for  communities 
with  three  full  network  services.  ’The 
public  in  all  areas  has  made  clear  its 
demand  for  good  reception  of  multiple 
program  choices.  This  desire  and  need 
must  be  recognized  and  fulfilled,  to  the 
extent  practicable.  It  is  one  of  the 
principle  components  of  the  public  in¬ 
terest  standard  of  the  Commimlcations 
Act.  Indeed,  it  may  be  said  that  the  de¬ 
velopment  of  CA’TV  and  other  auxiliary 
means  for  distributing  the  signals  of  as¬ 
signed  stations  to  the  public  (something 
not  envisioned  at  the  time  of  the 
Sixth  Report  and  Order)  now  makes  pos¬ 
sible  the  realization  of  some  of  the  most 
important  goals  which  have  governed 
our  allocations  planning.  ’The  provi¬ 
sion  of  at  least  four  commercial  program 
choices  and  an  educational  service  to 
most  parts  of  the  United  States,  using 
auxiliary  means  where  necessary,  may 
now  be  a  feasible  goal." 

44.  However,  while  CA’TV  systems  are 
capable  of  making  a  valuable  contribu¬ 
tion  toward  the  achievement  of  expanded 
television  reception  service,  it  is  of  the 
utmost  importance  to  the  overall  public 
interest  that  extensions  of  the  tatje  of 
assignments  by  auxiliary  distribution 
means  are  accomplished  on  a  fair  and 
orderly  basis,  and  that  CA'TV  systems 
and  television  broadcast  facilities  have 
complementary  rather  than  confiicting 
roles.  ’The  distribution  of  multiple  re¬ 
ception  services  through  CATV  cannot 
be  permitted  to  curtail  the  viability  of 
existing  local  service  or  to  inhibit  the 
growth  of  potential  service  by  new  broad¬ 
cast  facilities.  Because  of  the  prohibi- 


■*See  the  report  and  order  in  Docket  No. 
12443,  CATV  and  Repeater  Services,  26  F.C.C. 
403,  for  a  description  of  the  nature  and  de¬ 
velopment  of  CATV  systems,  satellites,  trans¬ 
lators  and  boosters.  See  also,  report  and  or¬ 
der  in  Docket  No.  14184,  Television  Broadcast 
Translator  Stations,  FCC  62-710,  23  Pike  & 
Fischer,  R.R.  1565. 

”  We  note  that  the  University  of  Utah  has 
extended  the  educational  service  of  Station 
KURD  in  Salt  Lake  City  to  communities 
throughout  the  State  by  means  of  transla¬ 
tors,  and  the  Department  of  Health,  Educa¬ 
tion,  and  Welfare  will  grant  matching  funds 
for  the  construction  of  educational  transla¬ 
tor  stations. 


tive  cost  of  extending  tiie  cables  beyond 
heavily  built-up  areas,  CA’TV  systems 
cannot  serve  many  persons  reached  by 
television  broadcast  signals.  Persons 
unable  to  obtain  CA’TV  service,  and  those 
who  cannot  afford  it  or  who  are  unwill¬ 
ing  to  pay,  are  entirely  dependent  upon 
local  or  nearby  stations  for  their  tele¬ 
vision  service.  The  Commission’s  sta¬ 
tutory  obligation  is  to  make  television 
service  available,  so  far  as  possible,  to 
all  people  of  the  United  States  on  a  fair, 
efficient,  and  equitable  basis  (secs.  1 
and  307(b)  of  the  Communications  Act). 
’This  obligation  is  not  met  by  primary  re¬ 
liance  on  a  service  which,  technically, 
cannot  be  made  available  to  many  people 
and  which,  practically,  will  not  be  avail¬ 
able  to  many  others.  Nor  would  it  be 
compatible  with  our  responsibilities  to 
permit  persons  willing  and  able  to  pay  for 
additional  service  to  obtain  it  at  the  ex¬ 
pense  of  those  dependent  on  the  growth 
of  television  broadcast  facilities  for  an 
adequate  choice  of  services. 

45.  Moreover,  local  stations  afford  a 
means  for  community  self-expression. 
’They  provide  programming  designed  to 
meet  the  particular  tastes  and  needs  of 
the  public  in  their  service  areas,  such  as 
local  news  and  public  affairs,  and  are  ac¬ 
countable  to  the  Commission  for  opera¬ 
tions  in  the  public  interest.  Very  few 
CA’TV  systems  originate  local  program¬ 
ming.  Even  if  they  were  to  do  so  gener¬ 
ally,  and  were  to  cmnply  with  the  safe¬ 
guards  contained  in  sections  315  and  317 
of  the  Communications  Act  and  other 
aspects  of  the  public  Interest  standard 
for  broadcast  (H>eration,  CA’TV-origi- 
nated  local  programming  would  not  be 
available  to  persons  residing  in  rural 
areas  and  other  nonsubscribers. 

46.  In  addition,  the  table  of  assign¬ 
ments  is  predicated  upon  the  social  de¬ 
sirability  of  having  a  large  niunber  of 
local  outlets  with  diversity  of  control 
over  disseminating  sources  rather  than 
a  few  stations  serving  vast  areas  and 
populations.”  In  the  .Sixth  R^ort  and 
Order  the  Commission  rejected  the  “Du¬ 
mont”  allocation  plan  and  its  premise 
that  channel  assignments  should  be 
clustered  in  major  cities  with  sufficient 
population  to  support  extensive  tele¬ 
vision  facilities,  while  smaller  communi¬ 
ties  within  an  appropriate  range  should 
obtain  reception  service  from  the  major 


^  See  Associated  Press  v.  United  States,  326 

U. S.  1, 20  (1945) ;  The  Goodwill  Stations,  Inc., 

V.  Federal  Communications  Commission,  325 
F.  2d  637,  640,  n.  5  (CA.D.C.);  United  States 
V.  Storer  Broadcasting  Co.,  351  U.S.  192.  As 
the  court  noted  in  the  Goodwill  case  (325  F. 
2d  at  640,  and  n.  5),  the  Commission  con¬ 
cluded  in  the  clear  channel  proceeding  that 
It  was  technically  feasible  for  class  lA  stand¬ 
ard  broadcast  stations  to  expand  their  sky- 
wave  services  by  high  power  but  was  con¬ 
cerned  as  to  whether  the  social  and  economic 
objections  to  high  power  had  been  suffi¬ 
ciently  met;  l.e.,  “whether  (1)  authorizing 
a  few  ‘superpower’  radio  stations  to  serve  a 
vast  area  and  population  would  be  com¬ 
patible  with  the  principle  that  the  widest 
possible  dissemination  of  Information  from 
diverse  and  antagonistic  sources  of  local 
origin  Is  In  the  public  Interest;  (2)  whether 
It  Is  In  the  public  interest  to  aUow  a  few 
stations  to  achieve  the  competitive  pre¬ 
eminence  that  would  come  with  their  use  of 
higher  power.” 
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cities  rather  than  attempt  to  support 
stations  with  their  own  less  substantial 
economic  resources.  The  Commission 
stated  (Sixth  Report  and  Order,  par. 
70): 

The  Commission,  on  the  other  hand,  be¬ 
lieves  that  on  the  baals  of  the  Communica¬ 
tions  Act  it  must  recognize  the  Importance 
of  it  possible  with  any  table  of  as¬ 

signments  for  a  large  number  of  communi¬ 
ties  to  obtain  television  assignments  of  their 
own.  In  the  Commission’s  view  as  many 
communities  as  possible  should  have  the  op¬ 
portunity  of  enjoying  the  advantages  that 
derive  from  having  local  outlets  that  will  be 
responsive  to  local  needs. 

47.  Thus,  our  commercial  television 
system  is  based  upon  the  distribution  of 
programs  to  the  public  through  a  multi¬ 
plicity  of  local  station  outlets.  In  seek¬ 
ing  to  lift  restrictions  upon  the  growth  of 
multiple  services  imposed  by  the  UHF- 
VHF  problem,  we  have  not  turned  to  an 
alternative  system  of  signal  and  program 
distribution,  based  upon  a  handful  of 
“super  stations”  and  a  nationwide  net¬ 
work  of  wires,  microwave  relays  and 
translators.  Our  fundamental  program 
in  this  area  stems  from  the  all-channel 
receiver  legislation,  enacted  in  1962  (76 
Stat.  150,  151).  And  that  legislation, 
recognizing  the  importance  of  local  out¬ 
lets  and  local  service,  seeks  an  expansion 
of  the  present  system  through  the  crea¬ 
tion  of  new  station  outlets  in  the  UHF 
bands.  As  the  House  Report  states  (H. 
Kept.  No.  1559, 87th  Cong.,  2d  sess.,  p.  3) : 

The  goal  Is  thus  a  commercial  television 
system  which  will  (1)  be  truly  competitive 
on  a  national  scale  by  malting  provision  for 
at  least  foiur  commercial  stations  in  all  large 
centers  of  population;  (2)  provide  at  least 
three  competitive  facilities  In  all  medium- 
sized  communities;  and  (3)  permit  all  com¬ 
munities  of  appreciable  size  to  have  at  least 
one  television  station  as  an  outlet  for  local 
self-expression. 

48.  These  considerations,  all  expressed 
or  inherent  in  our  Carter  Mountain  de¬ 
cision,  lead  to  certain  broad  conclusions: 

(1)  If  there  is  a  significant  risk  that 
CATV  competition  will  destroy  or  seri¬ 
ously  degrade  the  service  offered  by  a 
television  broadcaster,  our  statutory 
duties  require  us  to  seek  means  to  prevent 
this  result.  The  competition  involved  is 
not  between  basically  similar  entities, 
which  offer  similar  benefits  to  the  public. 
On  the  contrary,  if  CATV  operations 
should  drive  out  television  broadcasting 
service,  the  public  as  a  whole  would  lose 
far  more — in  free  service,  in  service  to 
outlying  areas,  and  in  local  service  with 
local  control  and  selection  of  programs — 
than  it  would  gain. 

(2)  It  is  therefore  inappropri,ate  to 
equate  competition  between  broadcasting 
stations  with  competition  between 
broadcasting  and  CATV.  In  dealing 
with  competition  between  broadcasters, 
the  courts  have  said:  “Of  course  the  pub¬ 
lic  is  not  concerned  with  whether  it  gets 
service  from  A  or  from  B  or  from  both 
combined.  The  public  interest  is  not  dis¬ 
turbed  if  A  is  destroyed  by  B,  so  long 
as  B  renders  the  required  service.”  Car- 
roll  Broadcasting  Co.  v.  Federal  Com¬ 
munications  Commission,  258  F.  2d  440 
(C.A.D.C.).  But  if  CATV  competition 
should  destroy  a  broadcasting  operation. 


the  CATV  would  not  thereafter  “render 
the  required  service.”  ” 

(3)  We  csmnot  properly  ignore  this 
problem  until  and  unless  it  is  raised  in 
the  context  of  individual  adjudicative 
cases.  As  the  Supreme  Court  long  ago 
pointed  out,  “The  Commimications  Act 
is  not  designed  primarily  as  a  new  code 
for  the  adjustment  of  conflicting  private 
rights  through  adjudication.  Rather  it 
expresses  a  desire  on  the  part  of  Con¬ 
gress  to  maintain,  through  appropriate 
administrative  control,  a  grip  on  the 
dynamic  aspects  of  radio  transmission.” 
Federal  Communications  Commission  v. 
Pottsville  Broadcasting  Co.,  309  UJS.  134, 
138  (1940).  Our  responsibilities  are  not 
discharged,  therefore,  by  withholding  ac¬ 
tion  until  indisputable  proof  of  irrepa¬ 
rable  damage  to  the  public  interest  in 
television  broadcasting  has  been  com¬ 
piled — i.e.,  by  waiting  “until  the  bodies 
pile  up”  before  conceding  that  a  problem 
exists.  Our  duty  is  “to  encourage  the 
larger  and  more  effective  use  of  radio  in 
the  public  interest” — to  ensure  that  all 
the  people  of  the  United  States  have  the 
maximum  feasible  opportunity  to  enjoy 
the  benefits  of  broadcasting  service.  To 
accomplish  this  goal,  we  must  plan  in 
advance  of  foreseeable  events,  instead  of 
waiting  to  react  to  them. 

(4 )  This  is  not  in  any  way  to  ignore  or 
to  denigrate  the  very  real  contribution 
which  CATV  service  makes  to  the  public 
interest.  Our  conclusion  is  rather  that 
community  antenna  television  serves  the 
public  interest  when  it  acts  as  a  supple¬ 
ment  rather  than  a  substitute  for  off-the- 
air  television  service.  The  question  at 
the  heart  of  these  proceedings  is  whether 
and  to  what  extent  rule  making  action 
is  necessary  or  appropriate  to  integrate 
CATV  service  into  our  existing  televi¬ 
sion  system — to  insure  that  CATV  per¬ 
forms  its  valuable  supplementary  role 
without  unduly  damaging  or  impeding 
the  growth  of  television  broadcast 
service. 

2.  Basic  conditions  under  which  com¬ 
petition  occurs.  49.  It  is  often  asserted 
that  CATV  systems  do  not,  in  fact,  com¬ 
pete  with  broadcasting  stations,  since 
they  do  not  compete  for  the  advertising 
dollar  on  which  commercial  broadcasting 
lives.  While  superficially  appealing,  we 
cannot  accept  this  view.  There  are  CATV 
systems,  existing  and  proposed,  which 
operate  in  areas  of  poor  television  recep¬ 
tion  and  provide  only  the  signals  of  local 
stations,  which  are  prevented  from 
reaching  these  reception  “pockets”  by 
special  terrain  or  other  factors.  Such  a 
system  provides,  in  effect,  a  pure  “recep¬ 
tion”  service  to  its  subscribers.  It  “com¬ 
petes”  with  broadcasting  service  only  in 


-'’For  this  reason,  'whUe  we  are  aware  that 
oS-the-alr  competition  from  another  broad¬ 
caster  can — In  some  situations — be  more 
damaging  to  an  Individual  station  than  com¬ 
petition  via  CATV  (cl.,  Selden  Report,  pp.  72- 
73).  and  whUe  we  do  consider  carefully  any 
harm  to  the  public  interest  which  might  re¬ 
sult  from  this  cause,  in  accordance  with  the 
doctrine  of  the  Carroll  Broadcasting  decision, 
we  do  not  normally  regard  this  kind  of  com¬ 
petition  as  ground  tar  the  kind  of  concern 
with  which  we  must  view  the  potential  ef¬ 
fects  of  CATV  competition  upon  broad¬ 
casting. 


the  sense  that  the  reception  difficulties 
it  is  designed  to  overcome  might  in  some 
situations  be  resolved  by  a  change  in  sta- 
tkm  facilities  (antaina  height  or  loca¬ 
tion,  effective  power,  etc.)  or  by  the 
erection  of  one  or  more  translators  re¬ 
broadcasting  the  signals  of  local  sta¬ 
tions.  Much  the  same  might  be  said  of 
CATV  systems  which  extend  broadcast 
signals  into  areas  that  are  simply  beyond 
the  range  of  any  off-the-air  broadcast 
signal. 

50.  In  large  part,  however,  the  CATV 
industry  brings  to  areas  already  served 
by  one  or  more  stations  the  signals  of 
other  stations  which  are  well  beyond  the 
normal  range  of  reception.  Moreover, 
in  providing  additional  television  signals, 
it  does  more  than  supply  subscribers  witii 
signals  of  their  own  choosing.  As  we 
have  held  on  several  occasions,  the  CATV 
operator — not  the  individual  subscriber — 
determines  which  stations  (and  some¬ 
times  which  programs)  will  be  available 
on  the  system.**  Systems  that  reach  out 
for  the  signals  of  specific  stations 
through  the  use  of  microwave  relay  serv¬ 
ice  are  obvious,  but  not  the  only,  exam¬ 
ples  of  this  kind  of  operation.  When  a 
cable  system  brings  to  a  station’s  market 
additional  signals  which  would  not  be 
readily  available  in  the  system’s  absence, 
it  introduces  competition  for  audience  at¬ 
tention — and  audience  attention  is  the 
basic  commodity  that  a  station  sells  to 
advertisers. 

51.  The  competition  between  CATV 
systems  and  stations  may  be  marked  by 
at  least  two  features  which  are  not  pres¬ 
ent  in  the  ordinary  competition  between 
broadcasting  stations.  First,  the  sys¬ 
tem — while  carrying  the  signals  of  dis¬ 
tant  stations — may  not  carry  the  signals 
of  a  local  station  which  the  subscriber  is 
otherwise  able  to  receive.  Upon  instal¬ 
lation  of  the  cable,  the  CATV  operator 
may  not  provide  the  subscriber  with  a 
switch  enabling  him  to  choose  between 
off-the-air  and  cable  reception.  Out¬ 
door  antennas  necessary  for  off-the-air 
reception  may  be  dismantled  at  the  time 
of  cable  installation,  or  may  not  there¬ 
after  be  maintained.**  True,  switching 
devices  are  sometimes  installed  (although 
the  comments  indicate  considerable  dis¬ 
pute  as  to  the  technical  efficacy  of  such 
devices).  But  in  any  event  the  end 
result  will  often  be  a  total  loss  of  poten¬ 
tial  audience  for  the  local  station.  For 
the  sheer  inconvenience  of  switching  is 
an  obvious  deterrent  to  its  use  by  the 
subscriber.*  In  effect,  the  CATV  oper- 


^See.  e.g..  Frontier  Broadcasting  Co.  v. 
Comer.  16  Pike  &  Fischer.  RJt.  1005  (1958); 
CATV  and  TV  Repeater  Services.  26  F.C.C.  403. 
427-8  (1959).  Were  the  facts  otherwise,  a 
serious  question  would  arise  whether  CATV 
systems  are  subject  to  regulation  \mder 
Title  n  of  the  Communications  Act  as  inter¬ 
state  commimlcatlons  cmnmon  carriers. 

‘One  of  the  standard  selling  polnte  of 
CATV  service  is  the  suhscrlber's  ability  to  dis¬ 
pense  with  expensive  or  unsightly  outdoor 
antennas. 

*  This  is  apparent  if  we  consider  the  sittia- 
tion  in  terms  of  network  programming  (and 
the  appropriateness  of  focusing  upon  the  net¬ 
work  situation  is  pointed  up  by  (i)  the  fact 
that  the  principal  basis  for  CATV  growth 
thus  far  has  been  the  provision  of  network 
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ator  who  does  not  carry  local  stations 
offers  p>otential  subscribers  a  choice  be¬ 
tween  available  off-the-air  service  and 
the  entire  bundle  of  services  from  distant 
stations  which  his  system  provides.  A 
gain  of  a  subscriber  to  the  system  will 
in  most  cases  mean  the  effective  loss  of  a 
potential  viewer  for  the  local  station. 
This  kind  of  barrier  to  competitive  access 
is  not  created  in  the  course  of  competi¬ 
tion  between  television  broadcasting 
stations. 

52.  Second,  in  subjecting  the  local  sta¬ 
tion  to  competition  from  additional  pro¬ 
gram  services,  the  cable  system  does  not 
enter  the  market  for  programming,  as 
would  a  competing  broadcaster.  Tele¬ 
vision  stations  obtain  their  programs,  for 
the  most  part,  from  various  program 
suppliers.  The  most  important  of  these, 
for  most  stations,  are  the  national  tele¬ 
vision  networks.  However,  stations  deal 
in  addition  with  the  distributors  of  fea¬ 
ture  film,  cartoon,  syndicated  and  sports 
programming.”  The  station  obtains  the 
right  to  exhibit  network  programs  by  of¬ 
fering  to  the  network  attractive  audience 
circulation,  etc.,  and  by  giving  up  to  the 
network  a  major  portion  of  the  compen¬ 
sation  which  the  sponsor  or  participat¬ 
ing  advertiser  pays  for  the  use  of  the  sta¬ 
tion’s  facilities  in  connection  with  that 
program.  The  station  normally  obtains 
the  right  to  exhibit  non-network  pro¬ 
grams  by  outright  pa3unents  to  non-net¬ 
work  program  suppliers. 

53.  In  dealing  with  program  suppliers, 
stations  usually  obtain  the  exclusive  right 
to  exhibit  programs  within  a  particular 
geographical  area  and  for  a  particular 
length  of  time.  This  exclusivity  refiects, 
among  other  things,  the  judgment  that 
duplication  of  the  program  within  the 
station’s  market — either  simultaneously 
or  within  some  period  of  time — reduces 
the  audience  and  the  value  of  the  pro¬ 
gram  to  the  station.  The  amoimt  and 
kind  of  exclusivity  that  can  be  created  is 
restricted  by  our  rules  (in  the  case  of  net¬ 
work  programs)  and,  more  generally,  by 
the  antitrust  laws.“  However,  our  rules 

service  to  areas  where  the  programs  of  all 
three  networks  are  not  readily  available,  and 
(U)  the  weU'known  importance  of  network 
programming  to  the  financial  support  of  local 
television  service.  If,  for  example,  there  la 
a  local  CBS  affiliate  competing  for  audience 
with  a  CATV  which  brings  in  a  distant  big- 
city  CBS  affiliate,  there  is  no  reason  to  believe 
that  the  subscriber  will  go  to  the  trouble  of 
\ising  the  switching  device  on  the  back  of 
bis  set  in  order  to  get  the  CBS  programs 
locally  rather  than  from  the  big-city  channel 
on  the  CATV.  Commonsense  indicates  that 
the  subscriber  will  in  most  Instances  take 
the  easiest,  most  convenient  route  and  simply 
watch  CBS  programs  on  the  CATV  channel 
(thus  avoiding  the  necessity  of  using  the 
switch  several  times  a  night  as  be  goes  back 
and  forth  from  CBS  to  those  programs  of 
other  networks  which  are  available  only  on 
the  CATV  channels) .  • 

"The  relatively  few  independent  stations 
now  on  the  air  must,  of  coiu^,  rely  primarily 
upon  non-network  sources  of  supply. 

"Section  73.686(b)  of  our  rules  prohibits 
arrangements  between  a  network  and  its  af¬ 
filiate  which  prevent  or  binder  another  sta¬ 
tion  in  the  same  community  from  broadcast¬ 
ing  programs  of  the  network  not  carried  by 
the  affiliate,  or  prevent  a  station  in  a  differ¬ 
ent  community  frmn  broadcasting  any  pro¬ 
gram  of  the  network.  TTie  rules  permit  ar¬ 
rangements  granting  the  affiliate  a  right  of 


and  the  antitnist  laws  permit  the  crea¬ 
tion  of  substantial  exclusivity  as  a  nor¬ 
mal  incident  of  the  program  distribution 
process.*  And  this  exclusivity  is  main¬ 
tained,  in  large  part,  through  the  op¬ 
eration  of  section  325  of  the  Communica¬ 
tions  Act  which  forbids  the  rebroadcast¬ 
ing  of  any  station’s  signal  without  the 
consent  of  the  originating  station.  For 
network  afiUiation  agreements  and  most 
station  contracts  with  other  program 
suppliers  either  explicitly  or  implicitly 
forbid  the  station  to  grant  rebro^cast- 
ing  consent  for  the  programs  involved 
without  the  approval  of  the  supplier.* 

54.  The  CATV  system  that  provides  its 
subscribers  with  the  signals  of  distant 
stations  presently  stands  outside  of  the 
program  distribution  process  we  have 
described.  It  has  not  been  found  subject 
to  the  requirements  of  section  325.”  It 


“first  call”  or  "first  refusal”  in  its  com¬ 
munity.  The  antitrust  laws  forbid  exclu¬ 
sive  “clearances”  for  the  “runs”  of  a  feature 
film  in  any  area  which  (a)  apply  against 
a  theatre  not  in  “substantlial  competition” 
with  the  exhibitor  to  whom  clearance  is 
granted,  or  (b)  are  longer  in  time  or  wider 
in  area  than  is  reasonably  necessary  to  pro¬ 
tect  the  value  of  the  license  in  the  run 
granted.  They  permit  reasonable  clearances, 
creating  reatsonable  exclusivity  within  these 
limits.  United  States  v.  Paramount  Pic¬ 
tures,  334  U.S.  131  (1948);  ABC-Paramo\mt 
Merger  Case,  8  Pike  &  Fischer,  Bit.  541,  661- 
71,  621-2  (1953).  Similar  restrictions  would 
appear  to  apply  to  the  distribution  of  tele¬ 
vision  programs.  Cf.,  United  States  v. 
Loew’s,  Inc.,  371  U.S.  40  (1962) . 

"See  note  28  above.  We  note  that  our 
rules  restrict  the  kinds  of  exclusivity  that 
can  be  created  by  agreement  between  a  net¬ 
work  and  its  affiliate.  They  do  not  presently 
control  the  kinds  of  exclusivity  which  the 
network  can  create  as  a  matter  of  its  own 
practice  and  for  its  own  reasons.  Networks 
do,  in  fact,  have  substantial  incentives  to 
avoid  program  duplication  in  selecting  their 
affiliates  and  in  deciding  whether  to  make 
their  program  available  to  stations  not  af¬ 
filiated  with  them.  (The  most  Important  of 
these  is  probably  the  advertiser  view  that 
duplication  is  a  waste  for  which  no  pay¬ 
ment  is  warranted.)  As  a  result',  most  net¬ 
work  affiliates  enjoy  substantially  exclusive 
access  to  the  programs  of  their  network  In 
an  area  going  weU  beyond  their  own  com¬ 
munities  and,  in  many  cases,  well  beyond 
their  Orade  A  reception  contours.  Simi¬ 
larly,  although  the  network  is  free  to  offer 
its  programs  to  another  station  when  its 
affiliate  refuses  to  clear  time  except  on  a 
delayed  basis,  it  rarely  does  so.  As  a  result, 
the  affiliate’s  network  programs  are  almost 
never  duplicated  in  advance  of  its  own  pres¬ 
entation  and  rarely  thereafter,  until  the  pro¬ 
gram  leaves  the  network  and  enters  the  so- 
called  syndication  market.  For  a  descrip¬ 
tion  of  network  practices  in  these  respects, 
see  Network  Broadcasting,  reprinted  as  H. 
Kept.  No.  1297,  85th  Cong.,  2d  sess.,  pp.  208- 
47,  263-73  (1968). 

"We  have  examined,  of  course,  the  net- 
wcM-k  affiliation  agreements  in  our  files  and 
have  obtained  sample  contracts  for  the  sale 
of  right  to  exhibit  syndicated,  feature  film 
and  sports  programming  from  stations  and 
program  suppliers.  In  addition,  our  general 
experience  supports  the  statement  made 
above.  For  an  example  of  the  way  in  which 
one  network  has  exercised  control  over  the 
distribution  of  its  programs  through  the 
operation  of  section  325,  see  National  Broad¬ 
casting  Co.,  20  Pike  &  Fischer,  R.R.  1018 
(1960). 

“  See  CATV  Systems  and  TV  Repeater 
Services,  26  F.C.C.  408,  429-80  (105»). 


does  not  compete  for  network  afiftliation, 
nor  for  access  to  syndicated  programs, 
feature  films  or  sports  events.  It  is  not 
concerned  with  bidding  against  compet¬ 
ing  broadcasters  for  the  right  to  exhibit 
these  programs  nor  with  bargaining  with 
program  suppliers  for  time  and  territorial 
exclusivity.  Moreover,  because  the  dis¬ 
tant  station  whose  signal  is  carried  has 
no  control  over  the  CATV’s  use  of  its 
signal,  the  question  of  whether  a  pro¬ 
gram  should  be  exhibited  through  CATV 
facilities  in  any  particular  market  cannot 
be  the  subject  of  bargaining  or  agree¬ 
ment  between  the  distant  station  and  the 
program  supplier — although  the  question 
of  whether  the  same  program  should  be 
rebroadcast  in  that  market  by  a  televi¬ 
sion  station  or  a  translator  can  be,  and 
often  is,  the  subject  of  such  bargaining 
and  agreement. 

55.  This  is  not  the  usual  competitive 
situation.  The  CATV  system  and  the 
local  broadcaster  provide  the  public  with 
access  to  the  same  basic  product — the 
programs  created  or  sold  for  distribution 
through  broadcasting  stations.  The 
broadcaster,  however,  must  himself  ob¬ 
tain  access  to  the  product  in  the  program 
distribution  market,  with  its  various  re¬ 
strictions  and  conditions.  The  CATV 
operator  need  not  enter  this  market  at 
aU.” 

56.  The  resulting  situation  is  in  many 
ways  an  anomalous  one.  From  tiie  point 
of  view  of  an  existing  station,  the  CATV 
may — in  providing  its  subscribers  with 
the  signals  of  distant  stations — duplicate 
programs  for  which  the  station  has  bid 
and  obtained  exclusive  exhibition  rights. 
No  other  station  in  the  same  market 
could  normally  obtain  access  to  those 
programs  without  effectively  outbidding 
the  local  station  in  the  program  market. 
Nor  could  a  translator  carry  them  with¬ 
out  the  express  or  implied  approval  of  the 
program  supplier.  'ITie  CATV,  however, 
carries  them  without  paying  anyone  or 
engaging  in  any  bidding  process.  From 
the  point  of  view  of  an  entrepreneur 
considering  the  establishment  of  another 
station  in  the  same  market,  the  situation 
is  even  more  anomalous.  Over  and  above 
his  inability  to  obtain  program  exclu¬ 
sivity  as  against  the  CATV  system,  the 
very  programs  which  he  cannot  obtain 
from  program  suppliers  (because  the 
existing  station  has  been  given  exclusive 
exhibition  rights  in  those  ^programs)  are 
made  available  in  the  market  by  the 
CATV  without  any  payment  or  bidding 
process. 


"We  are  aware,  of  course,  of  the  pending 
copyright  litigation  in  which  program  sup¬ 
pliers  are  seeking  to  establish  their  right  to 
control  the  use  by  CATV  systems  of  signals 
carrying  their  programs.  See  United  Artists 
Associated,  Inc.  v._N.WJj.  Corp.,  Civil  Action 
No.  60-2683,  UB.  District  Court  for  the  South¬ 
ern  District  of  New  York,  filed  1960;  Colum¬ 
bia  Broadcasting  System,  Inc.  et  al.  v.  Tele¬ 
prompter  et  al..  Civil  Action  No.  64-3814, 
U.S.  District  Court  for  the  Southern  District 
of  New  York,  filed  1964.  We  neither  intimate 
nor  ekpress  any  view  as  to  the  merit  of  these 
suits,  which  fall  beyond  oiu*  Jurisdiction. 
We  cannot  close  our  eyes,  however,  to  the 
significance  which  the  present  inability  of 
program  suppliers  to  control  the  availability 
of  their  programs  via  CATV  has  for  competi¬ 
tion  between  CATV  and  broadcasting  sta¬ 
tions. 
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57.  These  considerations  as  to  carriage 
of  the  local  station’s  signal  and  duplica¬ 
tion  of  its  programing — like  those  stem¬ 
ming  from  our  statutory  responsibili- 
ties— lead  to  certain  broad  conclusions: 

(i)  As  a  competitive  practice,  the  fail¬ 
ure  or  refusal  by  a  CATV  system  to  carry 
the  signal  of  a  local  station  is  plainly 
inconsistent  with  our  belief  that  CATV 
service  should  supplement,  but  not  re¬ 
place,  off-the-air  television  service.  The 
cable  system  that  follows  such  a  practice 
offers  the  subscriber  the  benefits  of  addi¬ 
tional  television  service  at  the  price  of 
blocking  or  impeding  his  access  to  avail¬ 
able  off-the-air  signals.  Moreover,  it 
gives  the  service  of  distant  stations,  of¬ 
fered  to  the  subscriber  as  a  group,  an 
artificial  advantage  over  the  service  of 
local  stations  in  competing  for  the  sub¬ 
scriber’s  attention.  If  the  distant  sta¬ 
tions  themselves  were  to  establish  a  sys¬ 
tem  carrying  their  signals,  the  anticom¬ 
petitive  character  of  their  failure  or  re¬ 
fusal  to  carry  the  signals  of  local  stations 
would  be  obvious.  We  think  it  no  less 
obvious  where  the  CATV  system  is  inde¬ 
pendently  owned. 

(ii)  Because  it  is  inconsistent  with  the 
concept  of  CATV  as  a  supplementary 
service,  because  we  consider  it  an  un¬ 
reasonable  restriction  upon  the  local 
station’s  ability  to  compete,  and  because 
it  is  patently  destructive  of  the  goals  we 
seek  in  allocating  television  channels  to 
different  areas  and  communities,  we  be¬ 
lieve  that  a  CATV  system’s  failure  to 
carry  the  signal  of  a  local  station  is  in¬ 
herently  contrary  to  the  public  interest.” 
Only  if  we  were  persuaded  that  the  over¬ 
all  impact  of  CATV  competition  upon 
broadcasting  would  be  entirely  neg¬ 
ligible  could  we  consider  countenancing 
such  a  practice.** 

(iii)  In  light  of  the  unequal  footing  on 
which  broadcasters  and  CATV  systems 
now  stand  with  respect  to  the  market  for 
program  product,  we  cannot  regard  a 
CATV  system’s  duplication  of  local  pro- 


“We  note  that  In  1959  we  expressed  our 
willingness  to  recommend  legislation  requir¬ 
ing  that  all  CATV  systenis  carry  the  signals 
of  local  stations.  CATV  Systems  and  TV  Re¬ 
peater  Services,  26  P.C.C.  403,  439  (1959). 
The  major  factors  which  prevented  the  im¬ 
position  of  such  a  consideration  upon  licenses 
for  microwave  relays  serving  CATVs  in  the 
common  carrier  and  business  radio  services 
were  (l)  our  determination — since  recon¬ 
sidered  and  reversed  in  the  Carter  Moimtaln 
decision — that  it  would  be  legally  improper 
to  consider  the  economic  Impact  of  a  common 
carrier's  provision  of  service  to  a  CATV  upon 
competing  broadcasters  in  deciding  whether 
to  issue  a  common  carrier  authorization,  and 
(2)  the  fact  that  at  the  time  we  had  not  yet 
opened  microwave  frequencies  for  the  use  of 
private  business  entities  on  a  regular  basis. 
See  Frequency  Allocations  Above  890  Mc/s, 
18  Pike  &  Fischer,  R.R.  1767  (1959);  20  Pike 
&  Fischer,  R.R.  1602  (1960). 

**  In  the  above  discussion  we  have  focused 
upon  commercial  television  broadcasting. 
We  point  out  that  any  substantial  roadblock 
to  the  reception  of  local  noncommercial  edu¬ 
cational  signals  by  CATV  subscribers  would 
also  be  contrary  to  established  national 
policy,  which  seeks  to  promote  the  widest 
reception  of  educational  television  service. 
Sec  Public  Law  87-477,  87th  Cong.,  2d  sess; 
S.  Kept.  No.  1526,  87th  Cong.,  2d  sess.,  p.  3; 
H.  Kept.  No.  1559, 87th  Cong.,  2d  sess.,  pp.  3-4. 


gramming  via  the  signals  of  distant  sta¬ 
tions  as  a  fair  method  of  competition. 
We  do  not  regard  the  patterns  of  exclu¬ 
sivity  created  in  the  existing  system  for 
the  distribution  of  television  programs  as 
sacrosanct.  We  think  it  apparent,  how¬ 
ever,  that  the  creation  of  a  reasonable 
measure  of  exclusivity  is  ah  entirely  ap¬ 
propriate  and  proper  way  for  program 
suppliers  to  protect  the  value  of  their 
product  and  for  stations  to  protect  their 
investment  in  programs.®  We  think  the 
basic  Congressional  judgment  underly¬ 
ing  section  325’s  limitation  on  rebroad¬ 
casting  is  the  same. 

(iv)  Nor  do  we  consider  the  duplica¬ 
tion  of  existing  off-the-air  service  to  be 
consistent  with  CATT’s  appropriate  role 
as  a  supplementary  service.  Whatever 
the  ultimate  impact  of  CATV  competi¬ 
tion  upon  the  revenues  and  operation  of 
competing  stations,  duplication  is  highly 
likely  to  affect  the  audience  for  the 
specific  programs  involved."  And  it  does 
so  without  generally  offering  the  public 
a  substantially  different  service.  We  be¬ 
lieve  that  a  service  such  as  CATV,  which 
lives  on  the  product  of  the  existing  tele¬ 
vision  system  and  finds  its  justification  as 
a  supplementary  service,  should  at  a 
minimum  give  some  measure  of  recog¬ 
nition  to  the  fundamental  distribution 
practices  that  have  developed  in  the  par¬ 
ent  industry’s  competitive  program  mar¬ 
ket — ^to  exhibition  rights  for  which 
others  must  bargain  and  pay  but  which 
it  has  thus  far  been  able  to  use  without 
any  bargaining  by  itself  or  by  the  sta¬ 
tions  whose  signals  it  carries."  Once 


^We  note  that  our  network  study  stall 
rejected  the  idea  that  the  right  of  "first  call" 
for  network  programs  should  be  abolished, 
on  the  ground  that  this  right  is  essential 
to  the  working  of  the  network  system.  See 
Network  Broadcasting,  supra,  pp.  274-275 
(1958). 

”Thls  probability  is  clearest  with  regard 
to  simultaneous  duplication,  w  h  e  r  e — a 
prior — it  is  reasonable  to  expect  that  the 
station’s  audience  among  subscribers  might 
be  reduced  by  as  much  as  one-half,  since 
there  is  no  real  basis  for  preference  as  be¬ 
tween  watching  the  same  program  on  the 
local  channel  or  that  of  the  distant  station. 
But  a  similar  effect  on  audience  is  often 
likely  in  the  case  of  duplication  within  a 
short  time  of  presentation  by  the  local 
station. 

"  In  1959,  whUe  we  rejected  proposals  that 
nonduplication  requirements  be  Imposed  on 
CATV  systems,  we  concluded  that  the  re¬ 
strictions  on  rebroadcasting  embodied  in  sec. 
325  of  the  Communications  Act  should  be 
extended  to  the  distribution  of  broadcast 
signals  by  CATVs,  both  in  order  to  “clarify 
the  situation  with  respect  to  property  rights 
(•  •  ‘we  believe  Congress  intended  to  rec¬ 
ognize  and  protect  the  property  rights  in 
programs)”  and  in  order  to  “place  the  CATV 
under  the  same  conditions  as  the  broadcaster 
with  respect  to  access  to  programs  originated 
by  other  stations.”  CATV  Systems  and  TV 
Repeater  Services,  26  F.C.C.  403,  438-440 
( 1969 ) .  The  Congress,  however,  has  not  seen 
fit  to  adopt  this  recommendation.  Various 
parties  to  these  proceedings  now  urge  us  to 
construe  the  microwave  carriage  and  dis¬ 
tribution  of  television  signals  by  or  for  the 
benefit  of  CATVs  as  a  single  transaction 
which,  in  effect,  constitutes  “rebroadcasting” 
under  the  existing  provisions  of  sec.  325.  We 
think  the  proposed  construction  is  a  strained 
one,  which  we  are  not  at  liberty  to  adopt. 


again,  unless  we  were  convinced  that  the 
impact  of  CATT  competition  upon 
broadcasting  service  would  be  negligible, 
we  would  favor  some  restrictions  upon 
the  ability  of  CATV  systems  to  duplicate 
the  programs  of  local  broadcasting  sys¬ 
tems,  as  a  partial  equalization  of  the  con¬ 
ditions  under  which  CATV  and  broad¬ 
casting  service  compete. 

3.  Impact  of  CATV  competition  on  the 
Development  of  Television  Broadcasting 
Service.  58.  In  light  of  what  we  have 
said  about  the  basic  conditions  under 
which  competition  between  CATV  sys¬ 
tems  and  broadcasting  stations  occurs, 
it  is  plain  that  these  proceedings  do  not 
turn  upon  a  showing  that  CATV  compe¬ 
tition  is  demonstrably  certain  to  cause 
widespread  and  serious  damage  to  the 
public  interest  in  television  broadcasting. 
We  think  the  basic  fact  that  CATV  serv¬ 
ice,  while  entirely  dependent  upon  tele¬ 
vision  broadcasting,  also  offers  substan- 
ti£d  competition  to  television  station  out¬ 
lets  is  enough  to  justify  regulatory  action 
designed  to  ensure  that  the  competition 
involved  is  conducted  under  fair  and 
reasonable  conditions.  But  in  any  event, 
in  light  of  our  statutory  responsibilities, 
we  cannot  view  the  issue  before  us  as  one 
which  depends  upon  a  showing  that 
CATV  competition  is  highly  likely  to 
cause  the  wholesale  demise  of  television 
stations  across  the  country  in  the  im¬ 
mediate  future. 

59.  There  is  another  reason  for  taking 
this  position.  When  we  last  considered 
the  overall  questions  raised  by  the  de¬ 
velopment  of  CATV,  our  approach  to  the 
“economic  impact’’  issue  was  focused 
largely  upon  the  question  of  whether  the 
adverse  impact  of  CATV  competition  on 
broadcasters  “would  justify  us  in  taking 
action,  or  seeking  authority  imder  which 
we  could  act,  to  bar  CATVs  from  coming 
into  or  continuing  to  operate  in  a  particu¬ 
lar  market.’’  CATV  and  TV  Repeater 
Services.  26  F.C.C.  403,  424  (1959)."  As 
we  stressed  at  the  beginning  of  this  re¬ 
port  and  order,  however,  the  issue  in 
these  proceedings  is  not  whether  to  bar 
CATV  entry  into  any  particular  market 
or  markets.  It  is  rather  whether  to  per¬ 
mit  the  use  of  microwave  facilities  to 
serve  CATVs,  while  imposing  some  re¬ 
strictions  upon  the  manner  in  which  the 
relevant  cable  systems  comF>ete  with  local 
television  stations.  And,  as  our  1959  Re¬ 
port  points  out,  “The  amount  and  cer¬ 
tainty  of  the  impact  which  we  would 
have  to  find  in  order  to  justify  a  particu¬ 
lar  course  of  restrictive  action  naturally 
varies  with  the  character  of  the  particu¬ 
lar  action  to  be  considered.’’  (26  F.C.C. 
at  424.) 

60.  With  these  considerations  in  mind, 
we  turn  to  an  evaluation  of  the  facts  on 
the  question  of  impact.  We  shall  dis¬ 
cuss  this  question  first  in  terms  of  impact 
on  existing  operations  and  second  in 
terms  of  the  indications  for  new  stations 
that  may  come  on  the  air  in  the  immedi- 


However,  we  believe  that  reasonable  non¬ 
duplication  requirements  wlU  serve,  in  part, 
to  achieve  the  equalization  of  competitive 
conditions  at  which  the  rebroadcasttng  con¬ 
sent”  proposal  is,  in  large  part,  aimed. 

"See  also  26  F.C.C.  at  425  (par.  54)  and 
436-8. 
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ate  future.  In  both  instances,  we  stress, 
the  question  is  not  only  whether  CATV 
competition  may  destroy  or  prevent  the 
establishment  of  stations  (and  thiis 
frustrate  achievement  of  the  “fair,  efiB- 
cient  and  equitable”  distribution  of  both 
local  and  nonlocal  television  service  con¬ 
templated  by  section  307  (b)  of  the  Com- 
mimications  Act),  but  also  whether  it 
may  seriously  impair  the  ability  of  sta¬ 
tions  fully  to  serve  the  needs  and  in¬ 
terests  of  their  communities  (cf .  Program 
Policy  Statement,  20  Pike  &  Fischer,  R.R. 
1901  (I960)). 

61.  When  we  last  reviewed  the  overall 
effect  of  CATV  competition  upon  tele¬ 
vision  stations,  we  concluded  that  “there 
is  an  impact  upon  television  stations, 
regular  and  satellite,  from  the  operation 
of  auxiliary  services  of  substantial  size 
which  bring  competing  signals  into  the 
stations’  home  communities  (and  per- 
hapMS,  to  a  lesser  extent,  into  other  com¬ 
munities  within  their  coverage  areas).” 
We  were  unable  to  determine,  however, 
“at  what  point,  in  terms  of  size  of  the 
market  or  auxiliary,  the  number  of  sig¬ 
nals  brought  in,  etc.,  this  impact  be- 
c(»nes  serious  enough  to  threaten  the 
station’s  continued  existence  or  serious 
degradation  of  the  extent  and  quality  of 
its  service.”  CATV  Systems  and  TV  Re¬ 
peater  Services,  26  P.C.C.  403,  421-2 
(1959).  We  reviewed  three  cases  in 
which  stations  had  gone  off  the  air  claim¬ 
ing  that  CA’TV  competition  was  the  cause 
of  their  demise  (26  F.C.C.  at  415-18)  and 
concluded  that  it  was  impossible  to  iso¬ 
late  the  effect  of  CATV  competition  from 
other  factors  which  might — absent 
CATV — ^have  presented  successful  opera¬ 
tion  (26  F.C.C.  at  422-3) .  We  also  con¬ 
sidered  evidence  of  less  extreme  situa¬ 
tions  in  which  broadcasters  had  claimed 
that  they  had  been  forced  to  cmtail  their 
service  to  the  public  because  of  CATV 
competition  (26  F.C.C.  at  418-20,  423), 
but  concluded  that  “the  circumstances 
are  essentially  as  unpredictable  as  the 
occiurences  of  the  more  drastic  situa¬ 
tions."  (26  F.C.C.  at  423) 

62.  As  of  the  date  of  our  1959  Report,  a 
number  of  other  stations  which  were 
subject  to  some  degree  of  CA’TV  compe¬ 
tition  had  gone  off  the  air  without  citing 
CATV  as  a  substantial  factor  in  their 
situations.  And,  as  NCTA  notes,  since 
1959  yet  other  stations  subject  to  some 
CATV  competition  have  gone  off  the  air, 
but  none  has  publicly  cited  CATV  as  an 
important  factor  in  their  financial  dif¬ 
ficulties.  Moreover,  a  number  of  the 
stations  which  in  1959  were  complaining 
that  CATV  competition  was  placing 
them  in  a  precarious  condition  having 
subsequently  enjoyed  sufBcient  financial 
health  to  increase  the  rates  at  which 
their  facilities  are  sold  to  network  and 
nonnetwork  advertisers. 

63.  We  cannot  regard  these  facts,  how¬ 
ever,  as  dispositive  of  the  question  of 
impact  upon  existing  stations.  Quite 
aside  from  the  inherent  weakness  of  an 
approach  which  makes  conclusimis  turn 
upon  whether  or  not  a  station  owner  or 
manager  has  publicly  cited  CATV  as  a 
causal  factor  in  financial  dlfBculties,  the 
situation  with  which  we  are  faced  is  not 
static  but  dynamic.  Concentration  upon 
the  immediate  results  at  a  particular 


point  in  time  in  a  few  particular  situa¬ 
tions — ^without  probing  imderlying  fac¬ 
tors  and  the  longer  range  trends  affect¬ 
ing  them — can  produce  highly  erratic 
conclusions." 

64.  Looking,  then,  to  the  imderlying 
factors,  we  note  that  in  1959  we  con¬ 
cluded  that  “The  amount  of  Impact 
•  •  •  depends  not  only  on  the  number 
of  people  served  by  the  auxiliary  service 
and  that  number’s  relation  to  the  size  of 
the  market,  but  also  on  the  number  and 
character  of  the  signals  brought  in.”  (26 
F.C.C.  at  420) .  ’The  record  of  the  land¬ 
mark  Carter  Mountain  case  illustrates 
the  operation  of  these  factors.  It  shows 
that  the  amount  of  local  revenue  received 
by  Station  KWRB-TV,  Riverton,  Wyo., 
from  each  of  the  major  towns  in  its  mar¬ 
ket  area  was  inversely  proportional  to 
the  ratio  of  CA’TV  subscribers  to  total 
TV  homes  in  each  town.  As  shown  in 
the  table  below,  the  towns  with  the  lower 
proportion  of  CA’TV  homes  produced  dis¬ 
proportionately  greater  revenue  to  the 
station  than  communities  of  comparable 
size  but  with  substantial  ratios  of  CATV 
penetration: 


Town 

Popula- 

Uon 

ReVtfuUt -c- 

CATV 

sub¬ 

scribers 

Non- 

CATV 

TV 

homes 

Lander _ 

8,806 

$14, 101 

50 

850 

Worland . 

4,182 

2,485 

1,000 

500 

Riverton. . 

6;84S 

17,429 

350 

1,150 

TbermopoUs... 

31955 

6,457 

400 

500 

'  On  the  basis  of  these  and  other  facts  as 
to  KWRB-TV’s  condition  as  a  small 
market  station,  we  found  that  the  un¬ 
conditional  grant  of  an  application  for 
microwave  service — which  would  result 
in  substantially  improved  reception  of 
riistjmt  signals — would  probably  also  re¬ 
sult  in  the  station’s  demise.  Upon  re¬ 
view,  the  Court  of  Appeals  held  that  the 
record  “amply”  supported  our  conclu¬ 
sion  (Carter  Mountain  Transmission 
Corp.,  32  F.C.C,  459,  aflarmed.  Carter 
Mountain  Transmission  Corp.  v.  FCC, 
321  F,  2d  359  (C.A.D.C,),  cert,  den.,  375 
U5.951  (1963)). 

65.  In  seeking  to  determine  whether  it 
is  probable  that  many  other  stations  will 
be  faced  with  circumstances  like  those 
of  the  Carter  Mountain  case,  we  must 
take  account  of  nationwide  trends  af¬ 
fecting  the  nature  of  CATV  service  of¬ 
ferings,  the  character  of  the  markets 
entered  and  the  degree  of  penetration 
achieved.  In  this  respect,  we  think, 
there  is  ground  for  real  concern.  In 
1959,  there  were  approximately  550 
identified  CATV  systems,  serving  an 
estimated  1,500,000  persons  (26  F.C.C.  at 
408).  Now  approximately  1,300  CATV 
systems  serve  4  million  or  more  viewers 
(NCTA,  FC  p.  8) .  In  the  late  1950’s  and 
early  1960’s,  franchises  for  cable  systems 
were  grant^  at  an  average  rate  of  50  a 


"For  example,  the  station  in  Kallspell, 
Mont.,  which  had  been  off  the  air,  had  re¬ 
turned  to  the  air  at  the  time  of  our  1959 
Report,  and  we  relied  heavily  on  this  fact 
(36  F.C.C.  at  416  and  422).  Shortly  there¬ 
after,  the  station  once  agMn  ceased  <^ra- 
tion — this  time  permanently.  Also  see  gen¬ 
erally  the  discussion  in  the  Fisher  Report 
on  pp.  7-10. 


year.  Between  October  1963  and  July 
1964,  the  number  of  franchises  granted 
was  158  (Seiden  Report,  p.  49).  The 
average  CATV  system  provided  three 
signals  to  its  subscribers  in  1959  (36 
F.C.C.  at  407) ;  now,  the  majority  pro- 
vides  five  or  more  signals  (Seiden 
port,  pp.  53-54).  It  is  not  uncommon 
for  a  system  to  offer  as  many  as  12  chan, 
nels,  and  plans  have  been  announced  for 
the  construction  of  20 -channel  systems. 

In  1959  only  50  CATV  systems  made  use 
of  microwave  facilities,  and  the  maxi¬ 
mum  distance  from  which  signals  were 
brought  in  was  some  300  miles  (26  P.C.C. 
at  409) .  Since  then,  the  number  of  sys¬ 
tems  using  microwave  has  increa^ 
more  than  five-fold  to  250  in  1964  (NCTA, 
PC,  p.  9)  and  many  more  today.  Micro- 
wave  applications  pending  before  us  in- 
volve  distances  of  665  miles  or  more. 
And  while  the  CA’TV  industry  originated 
in  sparsely  settled  areas  and  areas  (rf 
adverse  terrain,  with  little  or  no  off-thN 
air  television  service,  it  is  now  spread^ 
to  metropolitan  centers  with  as  many  as 
two  local  stations  and  is  proposed  for 
three-station  cities  such  as  (Cleveland, 
Philadelphia,  Pittsburgh,  and  Balti¬ 
more.*® 

66.  CATV  has  already  achieved  sig¬ 
nificant  penetration  of  the  service  areas 
of  many  stations,  particularly  small 
market  stations,  and  the  trend  toward 
increasing  penetration  is  apparent.  In 
1959,  very  few  stations  reported  a  heavy 
penetration  of  their  overall  service  areas 
by  CATVs.  (See  26  P.C.C.  at  447-452.) 
Our  current  study,  however,  showed  32 
stations  whose  Grade  A  contours  con¬ 
tained  CATV  subscribers  aggregating  16 
percent  or  more  of  the  station’s  net  week¬ 
ly  circulation  (as  measured  by  the 
American  Research  Bureau  surveys  in 
standard  use  by  stations  and  adver¬ 
tisers)  .  Some  25  stations  showed  a  simi¬ 
lar  penetration  of  their  Grade  B  con¬ 
tours.  Over  45  percent  of  the  stations  in 
one-  and  two-station  markets  had  some 
CATV  penetration  of  their  contours. 
Over  50  percent  of  the  stations  in  mar¬ 
kets  ranking  below  151  in  size  had  some 
CATV  penetration  of  their  Grade  A  con¬ 
tours,  and  as  to  nearly  20  percent  of  these  | 
stations,  CATV  subscribers  in  the  Grade 
A  contour  equaled  over  11  percent  erf 
their  net  weekly  circulation  (Seiden 
Report,  pp.  75-80). 

67.  Particularly  noteworthy  is  the  ex¬ 
perience  of  the  seven  stations  with  CATV 
subscribers  exceeding  25  percent  of  their 
net  weekly  circulation  within  their  Grade 
A  contours.  (The  individual  station 
penetration  ratios  were  as  follows:  27 
percent,  29  percent,  34  percent,  46  per¬ 
cent  and  55  percent.)  All  seven  of  these 
stations  are  effectively  in  one-or-two- 
station  markets.  Six  are  in  markets 
ranking  in  size  below  199.  None  of  the 
stations  reported  gross  revenues  of  more 
than  $224,000  in  1963,  and  five  of  the 
seven  operated  at  a  loss  (Seiden  Report, 
pp.  767). 


"We  note  that,  for  the  most  part,  the 
move  Into  three -station  markets  remains  In 
the  proposal  stage.  The  heart  of  CATV  de¬ 
velopment  Is  still  In  areas  which  lack  good 
reception  of  three  full  network  services. 
(See  Seiden  Report,  pp.  82-64.) 
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68.  These  figures  do  not,  of  course, 
establish  that  substantial  CATV  pene¬ 
tration  always  or  even  usually  causes 
stations  which  might  otherwise  operate 
profitably  to  operate  at  a  loss."  Now,  as 
In  1959,  we  think  it  impossible,  with  the 
data  at  hand,  to  isolate  reliably  the 
effects  of  CATV  competition  from  all  of 
the  other  factors  which  operate  to  pro¬ 
duce  particular  financial  results  in  differ¬ 
ing  settings.  The  Fisher  Report,  in  our 
view,  marks  a  substantial  advance  toward 
the  goal  of  isolating  and  predicting  the 
effects  of  CATV  competition,  and  we 
think  many  of  the  criticisms  leveled  at 
that  report  by  other  parties  are  mis- 
pla^."  But  there  remain  a  number  of 
questions.  The  Fisher  Report  assumes 
that  a  small  decline  in  reported  station 
circulation  is  followed  by  an  equivalent 
decline  in  the  prices  advertisers  are  will¬ 
ing  to  pay.  The  Report  furnishes  no 
specific  evidence  of  this  fact,  and  our 
experience  is  that — particularly  where 
national  advertisers  deal  with  smaller 
markets — there  is  much  less  tendency  to 
react  to  small  changes  in  station  audi¬ 
ence."  There  is  also  a  question  concern¬ 
ing  the  extent  to  which  the  various  con¬ 
ditions  described  in  Dr.  Fisher’s  conclu¬ 
sions  (as  to  noncarriage  and  duplica¬ 
tion  where  the  subscriber  was  previously 
able  to  receive  one  or  more  stations)  are 
present  in  practice."  Without  further 
exploration  of  these  and  other  ques¬ 
tions,"  we  would  not  and  do  not  rely  upon 
Dr.  Fisher’s  conclusions  as  to  the  dollar 
effects  of  CA’FV  competition  and  their 
significance  in  different  settings. 

69.  To  suggest  that  the  likelihood  of 
serious  impact  can  therefore  be  dis¬ 
missed,  however,  is  to  misconceive  en¬ 
tirely  the  terms  on  which  the  problem 
comes  to  us.  Now,  as  in  1959,  it  is  plain 
that  CATV  competition  can  have  a  sub¬ 
stantial  negative  effect  upon  station  au¬ 
dience  and  revenues,  although  we  lack 
the  tools  with  which  to  measure  precise¬ 
ly  the  degree  of  such  impact.  Now,  as 
was  not  the  case  in  1959,  the  CA’TV  in- 


“  See  Seiden  Report,  pp.  73-75, 80. 

"For  a  discussion  of  one  of  the  major 
criticisms  made  by  Dr.  Arkin,  sea  Seiden 
Report,  pp.  67-69. 

“  Cf.,  Seiden  Report,  pp.  64-66,  71-72; 
NCTA,  arc,  p.  25. 

“See  par.  37,  p.  17,  above.  Although  the 
comments  do  not  make  the  point  explicit, 
it  is  apparent  that  NOTA  has  used  predicted 
coverage  contours  to  determine  whether 
CATV  subscribers  would  otherwise  be  able 
to  receive  a  station  off-the-alr.  (ARC,  pp. 
9, 10,  14)  Dr.  Fisher,  on  the  other  hand,  has 
utilized  primarily  American  Research  Bu¬ 
reau  survey  data  (Fisher  Report,  pp.  17-20). 
Notwithstanding  this  fact — which  may  ac¬ 
count  in  large  part  for  any  differences  in 
their  results — we  think  the  NCTA  comments 
point  up  an  area  which  requires  exploration 
in  depth  before  serious  reliance  Is  placed 
upon  Dr.  Fisher’s  specific  conclusions. 

•  In  pa^tlc^llar,  we  are  concq^ed  with  the 
degree  to  which  the  cost  data  used  to  estab¬ 
lish  the  net  and  gross  profits  of  different 
stations  (cf.  fn.  9,  p.  13,  above)  and  the 
audience  data  supplied  by  rating  services, 
which  in  some  cases  may  have  unduly  mag¬ 
nified  the  effects  of  CATV  competition  on 
station  audience  because  of  Inadequate 
sampling  techniques  (cf.  par.  12,  p.  8,  above) , 
can  be  used  to  establish  relatively  precise 
dollar  figures  for  the  effects  of  CATV  compe¬ 
tition  and  its  relation  to  station  profitability. 


dustry  is  in  a  very  rapidly  expanding 
stage  of  its  career.  The  long  range  trends 
are  in  the  direction  of  deeper  CA'TV 
penetration  and  greater  impact.  Coim- 
tervailing  factors  may,  in  a  number 
of  cases,  offset  or  mask  these  effects.  If 
present  trends  should  continue,  how¬ 
ever,  there  is  good  reason  to  believe  that 
the  negative  effects  will  become  domi¬ 
nant  in  more  and  more  situations.  More¬ 
over,  aside  from  these  factors,  there  is  an 
additional  reason  to  believe  that  com¬ 
petitive  impact  will  be  more  serious  in 
the  future  than  it  has  been  in  the  past. 
As  we  have  noted,  and  as  NCTA  itself 
has  pointed  out,  the  typical  national  ad¬ 
vertiser  (network  or  non-network)  is 
barely  aware  of  the  effect  of  CATV  upon 
station  audience  or  its  role  in  making 
the  programs  broadcast  in  one  market 
available  in  others.  It  is  highly  probable 
that  national  advertisers  will  in  the  fu¬ 
ture  take  much  greater  accoimt  of  CATV 
operations,  and  that  estimates  of  ad¬ 
verse  impact  upon  stations  will  become 
increasingly  real.  Rating  services  are 
beginning  to  supply  the  relevant  infor¬ 
mation  and  the  data  compiled  in  these 
proceedings  will  imdoubtedly  direct  ad¬ 
vertiser  attention  to  the  significance  of 
CATV.  Advertisers  normally  view  du¬ 
plication  as  a  waste  for  which  they  will 
not  pay,  and  network  affiliations  and 
rates  are  based  on  the  amount  of  un¬ 
duplicated  coverage  a  station  can  pro¬ 
vide."  As  advertisers  become  aware  that 
the  purchase  of  big  city  stations  may  in¬ 
clude  coverage  of  secondary  markets,  it 
is  likely  that  they  will  react.” 

70.  Prediction  of  particular  results  in 
particular  cases  must,  of  course,  remain 
hazardous.  We  think  it  clear,  however, 
that  the  most  serious  effects  will  be  felt 
by  (1)  stations  in  smaller  one  and  two- 
station  markets,  where  the  public  does 
not  receive  the  full  services  of  all  three 
national  networks  off-the-air,  (2)  by 
marginal  stations  in  larger  markets,  and 
(3)  by  new  stations  coming  on  the  air. 
The  latter  point  is  particularly  signifi¬ 
cant.  In  1959,  we  said  (26  F.C.C.  at  425) : 
“In  the  area  of  impact  on  the  develop¬ 
ment  of  new  stations  *  •  •  we  can  ordy 
conclude  that  there  is  probably  an  impact 
in  some  situations,  so  that  in  these  situ¬ 
ations  a  regular  station  will  not  be  built 
with  the  auxiliary  service  in  existence, 
whereas  absent  the  auxiliary  service  it 
would  be.  But  there  is  no  way  to  define 
these  situations,  or  tell  when  they  exist 
or  do  not  exist.’’  As  a  general  matter,  it 
remains  true  that  there  is  no  way  to  pre¬ 
dict  with  reliability  the  results  of  individ¬ 
ual  cases.  In  light  of  the  explosive 
growth  of  CATV,  however,  there  is  one 
overriding  fact  which  we  must  take  into 
consideration. 

71,  The  remaining  idle  VHP  channel 
assignments  fall  largely  in  sparsely  set¬ 
tled  regions  west  of  the  Mississippi  River. 


“  See  Network  Broadcasting,  supra,  pp.  209- 
12,  216-20,  226-9,  233-6,  263-74  (1958). 

""Should  the  marketplace  become  aware 
of  these  data  the  economic  results  co\ild  be 
disastrous  for  small  market  stations.  The 
networks  would  cut  back  the  station’s  hourly 
rate,  and  the  spot  market  ot  the  rating  agen¬ 
cies  would  adjust  the  audience  rating  to  ef¬ 
fect  a  higher  CFM,”  Seiden  Report,  p.  77;  see 
also  id.  at  pp.  72  and  75. 


Other  potential  new  television  stations 
must  operate  in  the  UHP  frequency 
bands.  The  all-channel  receiver  legis¬ 
lation  enacted  in  1962  provides  a  basis  for 
successful  UHF  operation  in  many  areas 
which  has  hitherto  been  lacking.  But 
the  all-channel  legislation,  while  a  nec¬ 
essary  first  step  toward  more  extensive 
use  of  UHF  frequencies,  affords  no  auto¬ 
matic  guarantee  of  successful  UHF  oper¬ 
ations — particularly  where  they  are  con¬ 
ducted  in « competition  with  established 
VHP  stations.  The  full  effects  of  the 
legislation  will  not  be  felt  for  several 
years.  Moreover,  the  earlier  history  of 
UHP  failures  prior  to  the  legislation," 
and  residual  “psychological”  prejudices 
against  UHF  are  interim  factors  to  be 
overcome.  Acceptance  of  UHP  is  also 
dependent  upon  technological  advances 
in  UHF  receiving  and  transmitting 
equipment,  which,  in  turn,  are  most 
likely  to  be  stimulated  by  the  advent  of 
new  UHP  stations. 

72.  In  short,  we  are  in  a  critical  period 
with  respect  to  UHF  develoixnent.  Most 
of  the  new  UHF  stations  will  face  con¬ 
siderable  financial  obstacles.  Many  will 
be  deprived  of  access  to  network  affilia¬ 
tion.  Many,  in  addition  will  lack  access 
to  popular  syndicated  and  feature  film 
or  sports  programs,  which  are  under 
long-term  contract  to  existing  stations. 

73.  NCTA  asserts  that  fears  for  the 
impact  of  CATV  competition  upon  po¬ 
tential  UHF  stations  are  groundless.  It 
points  out  that  in  the  absence  of  all¬ 
channel  or  other  UHP-equipped  receivers 
a  CATV  may  extend  the  circulation  of  a 
UHF  station  by  carrying  it  to  subscriber 
homes  with  VHF-only  receivers.  Its 
figures  show  that  in  14  of  the  22  cases 
where  UHF  stations  are  now  subject  to 
CATV  competition  in  their  home  com¬ 
munity,  the  station  went  on  the  air  after 
the  CATV  system  or  systems  were  al¬ 
ready  in  operation.  Its  figures  also  show 
that  CA’TV  competition  was  present  in  10 
out  of  107  cases  in  which  UHF  stations 
have  left  the  air.  NCTA  cites  letters 
from  2  out  of  the  10  relevant  UHF  broad¬ 
casters  complimenting  their  CATV  com¬ 
petitors  on  the  assistance  received 
through  CA’TV  carriage  of  UHF  signals. 
It  argues  further  that  the  factors  which 
caused  the  demise  of  97  UHF  stations 
without  CA’TV  competition  must  have 
been  the  primary  cause  of  UHF  failure 
in  the  10  instances  where  CATV  compe¬ 
tition  was  present.  In  sum,  it  urges  that 
UHF  stations  do  go  on  the  air  in  the 
presence  of  CATV  and  that  few  UHP 
stations  with  CATV  in  their  home  com¬ 
munity  go  off  the  air. 

74.  We  think  this  showing  wholly  in¬ 
adequate  to  support  the  proposition 
which  NCTA  advances.  With  no  speci¬ 
fication  of  the  degree  to  which  any  of 
the  stations  involved  were  subjected  to 
CATV  competition,  or  to  which  they 


"  See,  e.g..  Second  Report  on  Delntermix- 
ture  (1956),  21  Fit.  4958,  13  Pike  &  Fischer, 
RH.  1571;  Greylock  Broadcasting  Co.  v. 
United  States,  231  F.  2d  748  (CAD.C.);  Fort 
Harrison  Telecasting  Corp.  v.  Federal  Com¬ 
munications  Ctunmisslon,  324  F.  2d  379 
(OAD.C.);  Triangle  Publications,  Inc.  v. 
Federal  Communications  Commission,  291 
F.  2d  342  (C.AXl.C.). 
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benefited  from  CATV  extension  of  their 
coverage,  it  is  impossible  to  derive  frmn 
this  data  any  inference  as  to  the  effects 
of  CATV  on  UHP  development. 

75.  On  the  other  hand,  there  is  one 
general  factor  giving  cause  for  serious 
concern.  As  NCTA  points  out,  a  CATV 
sells  to  the  public  what  a  broadcasting 
station  provides  free  of  charge.  (FC,  pp. 
120-1) .  Inevitably,  the  primary  attrac¬ 
tion  offered  the  public  by  the  CATV  op¬ 
erator  must  be  service  which  is  not  avail¬ 
able  off-the-air.  In  some  cases,  this  may 
take' the  form  of  a  better  picture  than  is 
receivable  through  normal  means.  In 
many  cases,  however,  the  primary  eco¬ 
nomic  justification  for  CATV  entry  into 
an  area  must  be  its  ability  to  provide  pro¬ 
gramming  of  distant  stations  which  is 
not  already  available  off-the-air  from 
existing  local  stations.  The  ability  to 
provide  programming  not  available  from 
existing  stations,  however,  must  also  be 
the  basic  reason  for  the  development  of 
any  new  local  station  or  stations.  The 
competition  between  the  two  must  nec¬ 
essarily  be  sharp  and  direct,  and  the 
likely  impact  correspondingly  severe. 
We  have  noted  the  claim  that  CATV  sys¬ 
tems  aid  in  the  development  of  UHP  sta¬ 
tions  by  giving  them  a  “built-in”  poten¬ 
tial  audience  on  the  VHP  sets  in  the 
homes  of  subscribers.  To  the  extent  this 
is  so.  it  seems  to  us  an  additional  reason 
to  require  carriage  of  a  local  station’s 
signal  by  the  CATV.  In  any  event,  the 
beneficial  effect  of  such  carriage  is  coun¬ 
terbalanced  by  the  additional  fractional- 
ization  of  audience  and  duplication  of 
programs  to  which  CATV  operation  may 
subject  a  struggling  new  station. 

C.  CONCLUSION  AS  TO  THE  NEED  FOR  RULE 
MAKING  ACTION 

76.  We  conclude  that  rule  making  ac¬ 
tion  is  amply  justified.  First,  we  believe 
that  requirements  of  carriage  and  rea¬ 
sonable  nonduplication  are  appropriate 
as  means  designed  to  create  reasonably 
fair  and  open  conditions  for  competition 
between  CATV  and  broadcasting  stations 
as  alternative  ways  of  making  television 
programs  available  to  the  public.  These 
requirements  stem  also  from  our  belief 
that,  on  the  whole,  the  appropriate  role 
for  CATV  systems  is  to  make  available 
television  service  which  is  not  available 
off-the-air,  rather  than  to  duplicate  or 
prevent  reception  of  local  signals.  So 
long  as  CATV  is  not  an  insignificant 
factor  in  the  competitive  conditions  fac¬ 
ing  the  television  broadcasting  industry, 
we  think  every  station  affected  is  entitl^ 
to  appropriate  carriage  and  nonduplica¬ 
tion  benefits — irrespective  of  the  specific 
damage  which  any  individual  CATV  sys¬ 
tem  may  do  to  the  financial  health  of  the 
individual  station.  Commission  action 
to  achieve  an  accommodation  of  this  na¬ 
ture  between  the  two  services  is  appro¬ 
priate  and  in  the  public  interest. 

77.  Secondly,  we  believe  that  the  im¬ 
position  of  minimum  carriage  and  non¬ 
duplication  requirements  by  rule  is  re¬ 
quired  in  order  to  ameliorate  the  adverse 
impact  of  CATV  competition  upon  local 
stations,  existing  and  potential.  NCTA’s 
argument  that  CATV  has  not  yet  caused 
any  widespread  demise  of  existing  sta¬ 
tions  misKS  the  point.  As  we  have 


pointed  out  above  it  would  be  clearly  con¬ 
trary  to  the  public  interest  to  defer  ac¬ 
tion  until  a  serious  loss  of  existing  and 
potential  service  had  already  occurred, 
or  until  existing  service  had  been  sig¬ 
nificantly  impaired.  Corrective  action 
after  the  damage  has  already  been  done, 
if  not  too  late,  is  certainly  much  more 
difBcult.  Further,  it  is  difficult,  if  not 
impossible,  to  attempt  to  delineate  with 
any  precision  a  factor  such  as  discour¬ 
agement  of  entry  of  potential  broad¬ 
casters  because  of  CATV  competition.  In 
short,  we  must  plan  now  for  the  healthy 
coexistence  of  CATV  and  local  stations 
and  safeguard  the  public  from  future 
injury.  Circumstances  have  changed 
since  our  1959  report  and  order,  and  the 
likelihood  or  probability  of  adverse  im¬ 
pact  upon  potential  and  existing  service 
has  become  too  substantial  to  be  dis¬ 
missed.  If  studies  are  in  conflict  and 
present  a  close  question  as  to  the  precise 
extent  of  the  impact,  it  is  not  close  as  to 
how  this  imcertainty  should  be  resolved. 
This  is  one  of  those  situations  in  which 
the  public  interest  requires  that  condi¬ 
tions  conducive  to  the  sound  future  of 
television  “be  assured  rather  than  left 
uncertain.”  United  States  v.  Detroit 
Navigation  Co.,  326  UjS.  236,  241.  This 
is  particularly  so,  where  we  have  two 
modes  of  service,  one  of  which  is  almost 
completely  dependent  on  the  other  for 
its  product.  In  such  circumstances,  un¬ 
certainties  should  be  resolved  in  favor 
of  ensuring  the  healthy  growth  and 
maintenance  of  the  basic  service. 

78.  Thirdly,  we  believe  that  rule-mak¬ 
ing  action  is  best  designed  to  meet  the 
procedural  problems  Inherent  In  the  sub¬ 
ject  matter  with  which  we  are  dealing. 
Although  this  proceeding  involves  only 
those  CATV  sy^ms  which  make  use  of 
microwave  relays,  a  fairly  large  number 
of  stations  are  affected,  and  the  volume 
of  microwave  applications  continues  to 
increase.  An  adjudication  as  to  the  ef¬ 
fect  of  any  particular  microwave  grant 
is  not  only  cumbersome  and  time-con¬ 
suming  but  will  often  lose  its  validity  as 
new  CATV  facilities  are  subsequently 
added.  Individual  adjudicatory  pro¬ 
ceedings  do  not  afford  a  satisfactory 
means  for  determining  the  cumulative  ef¬ 
fect  of  a  number  of  grants,  each  per¬ 
haps  having  relatively  small  impact. 
Moreover,  those  stations  operating  mar¬ 
ginally  and  most  apt  to  be  severely  af¬ 
fected  by  CATV  operations  are  the  ones 
least  in  position  to  undergo  the  expense 
of  evidentiary  hearings,  or  repeated 
hearings  to  avc^id  “chipping,”  even  as¬ 
suming  that  interim  action  of  some  kind 
were  to  be  taken  during  the  hearings. 
Also,  there  would  be  little,  if  any,  op¬ 
portunity  to  consider  on  a  case-by-case 
basis  the  effect  of  microwave  grants  up¬ 
on  the  decisions  of  potential  applicants 
or  existing  licensees  whether  to  inaugu¬ 
rate  or  improve  service.  And  rule  mak¬ 
ing  is  the  most  appropriate  method  to 
accomplii^  an  orderly  extension  of  serv¬ 
ice  by  means  of  CATV.  The  establish¬ 
ment  of  minimum  across-the-board  re¬ 
quirements  lets  all  parties — CATV 
operators,  broadcasters,  program  sup¬ 
pliers  and  advertisers — ^know  in  advance 
what  the  basic  operational  conditions 
will  be.  All  parties  are  thus  given  a 


reasonable  chance  to  plan  their  activities 
with  the  foreknowledge  of  the  basic  re- 
quirements  we  will  impose.  We  regard 
^e  introduction  of  as  much  stability  as 
possible  into  the  planning  perspectives 
of  those  affected  by  our  regulation  as  a 
highly  desirable  objective. 

79.  Finally,  we  note  that  reasonable 
carriage  and  non-duplication  require¬ 
ments  need  impose  no  substantial  bur¬ 
den  on  the  ordinary  CATV  operator  w 
his  subscribers.  Most  CATV  operatm 
already  recognize  the  unfairness  impli^ 
it  in  a  refusal  to  carry  the  signal  of  a 
local  station.  Indeed,  NCTA  argues  that 
a  requirement  of  carriage  is  unnecessary, 
since  in  most  instances  cable  systems 
carry  local  stations  voliuitarily.  If  this 
is  true,  however,  there  can  be  no  objec¬ 
tion  to  a  rule  recognizing  the  actual 
practices  of  CATV  operators  as  desir¬ 
able.  Moreover,  our  investigation  has 
disclosed  a  significant  number  of  CATV 
systems  that  do  not  carry  a  station  or 
stations  that  serve  their  communities 
off-the-air.  Some  80  stations  were 
found  to  have  151  CATV  systems  in  their 
Grade  A  contours  which  do  not  carry 
their  signals  to  approximately  220,000 
subscribers.  Some  123  stations  have  201 
CATV  systems  in  their  Grade  B  contours 
which  do  not  carry  their  signals  to  about 
324,000  subscribers  (Seiden  Report,  p. 
54).  It  is  apparent  that  there  is  a  need 
for  regulation  to  delineate  the  situations 
in  which  the  principle  of  carriage  is  ap¬ 
plicable.  The  form  and  scope  of  that 
regulation  Is  a  matter  we  discuss  here¬ 
after. 

80.  The  situation  as  to  nonduplica¬ 
tion  is  not  greatly  different.  Our  aim  in 
this  regard  is  not  to  take  any  programs 
away  from  any  CATV  subscriber,  but  to 
preserve  to  local  stations  the  credit  to 
which  they  are  entitled — ^in  the  eyes  (rf 
advertisers  and  the  public — ^for  presett¬ 
ing  programs  for  which  they  had  bar¬ 
gained  and  paid  in  the  competitive  pro¬ 
gram  market.  NCTA  itself  concedes  that 
a  requirement  of  simultaneous  nondupli¬ 
cation  would  injure  very  few  CATV  sys¬ 
tems  (NCTA,  FC.  p.  121),  but  argues 
vigorously  against  any  requirement  that 
nonsimultaneous  duplication  be  avoided. 
This  is  a  matter  which,  again,  goes  to  the 
form  of  the  specific  rules  adopted,  and 
which  we  discuss  hereafter. 

81.  Generally,  we  believe  that  our  pur¬ 
poses  in  these  proceedings  can  be  ac¬ 
complished  without  unduly  burdening  or 
obstructing  the  operations  of  CATV  sys¬ 
tems.*  Our  aim  in  adopting  rules  as  to 
carriage  an  nonduplication  is.  we  repeat,  j 
not  to  block  or  thwart  but  to  seek  an  I 
accommodation. 

“We  foresee  regulations  which  will  re¬ 
quire  us  to  adopt  certain  conditions  (d 
operation  that  will  foster  the  develcgH 
ment  of  local  stations.  As  for  example: 

“(a)  We  may  be  required  to  carry  the 
local  television  station  (or  stations)  on 
our  cables  and  not  degrade  their  picture 
quality. 

“(b)  We  may  be  required  to  prevent 
the  duplication  of  the  local  station’s  pro- 


*  A  spokesman  for  the  largest  CATV  opera¬ 
tor  In  the  country  (operating  39  systems  in 
12  states  and  44  oommunltles.  with  over  88,- 
000  subacrlbers)  has  said.  In  a  recent  state¬ 
ment  to  the  stockholders  of  that  company: 
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grams  by  a  distant  station  carried  on  our 
Mbles.  This  can  be  accomplished  by  «>- 
propriate  switching  operations. 

,  •  •  •  • 

“All  of  the  foregoing  conditions  would 
be  acceptable  to  your  company  and,  in 
fact  we  have  on  occasions  entered  into 
sucli  agreements  on  a  volimtary  basis 
with  area  stations  •  • 

82.  We  realize  that  the  rules  we  adopt 
will  not  solve  all  problems."  But  this 
fact  does  not  argue  against  their  adop¬ 
tion.  We  act  now  where  we  can  and  as 
we  can,  to  accomplish  what  we  can.  We 
hope  that  these  rules,  ensuring  many 
stations’  ability  to  maintain  themselves 
as  their  areas’  outlets  for  highly  popular 
network  and  other  programs,  will  permit 
more  expeditious  processing  of  applica¬ 
tions  for  the  use  of  microwave  facilities 
to  serve  CATV  systems.  Should  they  be 
inadequate  or  unduly  burdensome  in  in¬ 
dividual  cases,  special  action  or  waiver 
can  be  obtained  upon  an  i«>propriate 
showing.  United  States  v.  Storer  Broad¬ 
casting  Co..  351  UJ3.  192  (1956) If  the 
rules  should  iiltimately  prove  unneces¬ 
sary  or  need  modification  in  light  of  the 
passage  of  time.  Congressional  action  or 
other  factors,  they  can  be  modified  or 
rescinded.  Our  best  present  Judgment  is 
that  the  public  Interest  requires  their 
adoption. 

n.  Specific  Provisions  op  the  Rules 

83.  We  turn  now  to  the  specific  sub¬ 
stantive  provisions  df  the  proposed  rules. 
After  careful  consideration  of  edl  the 
C(»nments  and  for  the  reasons  previously 
set  forth,  we  have  decided  that  the  pub¬ 
lic  interest  would  be  served  by  adopting 
the  rules  substantially  as  proposed,  but 
with  some  significant  modifications. 
The  substance  of  these  comments  smd 
the  resulting  modifications  in  the  rules 
are  set  forth  below. 

84.  We  shall  discuss  first  the  basic 
questions  of  (a)  what  stations  are  en¬ 
titled  to  the  benefit  of  required  carriage, 
(b)  what  stations  are  entitled  to  the  ben¬ 
efit  of  nonduplication  and  as  against 
which  signals,  and  (c)  what  the  time 
period  for  nonduplication  should  be. 
Thereafter,  we  shall  discuss  various  nUs- 
oellaneous  issues  rdating  to  the  three 
primary  aspects  of  the  rules  and  to  the 
question  of  the  kind  of  transitloiud  pe¬ 
riod  that  should  be  allowed  before  re¬ 
quiring  full  compliance  with  the  rules. 

A.  STATIONS  ENTITLED  TO  BE  CARRIED 

85.  The  rules  proposed  would  require 
carriage  of  a  station’s  signals  by  any 


"We  refer  here  to  the  problems  we  are 
considering  in  the  related  notice  of  proposed 
role  making  and  notice  of  Inquiry  Issued  this 
day  (FOC  65-  ) .  We  note  particularly 
that,  although  we  will  Include  noncommer¬ 
cial,  educational  stations  In  our  requirements 
as  to  the  carriage  of  local  television  signals 
by  microwave-served  CATV  systems,  we  have 
taken  no  further  action  with  regard  to  the 
Icraes  raised  by  educational  broadcasters. 
(See  par.  17,  above.)  We  have  Instead  re¬ 
served  consideration  of  those  issues  for  the 
broader  proceeding  Instituted  today. 

"  As  required  by  the  Act  (eg.,  section  309) , 
we  wUl  examine  any  question  raised  In  eon- 
wection  with  individual  microwave  applica¬ 
tions  which  bears  on  the  pubUe  interest  In 
the  particular  appUcationa  Involved. 
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CATV  system  receiving  microwave  serv¬ 
ice  .and  located  within  its  predicted 
Grade  A  contour.  The  comments  of 
CATV  interests  generally  indicate  a  pref¬ 
erence  that  carriage  requirements  be 
limited  to  systems  located  in  the  sta¬ 
tion’s  city  of  assignment.  Broadcaster 
interests,  on  the  other  hand,  urge  that 
limiting  the  carriage  requirement  to  the 
Grade  A  contour  is  inappropriate,  be¬ 
cause  many  stations  rely  on  an  effective 
market  area,  extending  to  their  Grade  B 
contours  and  beyond.  Small  stations, 
operating  in  sparsely  settled  areas,  are 
put  forward  as  prime  examples,  since 
they  must  depend  upon  wide-area  service 
to  attain  minimum  financial  success.  In 
addition,  it  is  pointed  out  that  such  sta¬ 
tions  are  least  able  to  afford  the  expense 
of  case-by-case  procedures  to  obtain 
Grade  B  carriage. 

86.  A  related  issue  is  the  question  of 
whether  a  CA’TV  should  be  required  to 
carry  more  than  two  local  stations. 
NCTTA  urges  that  such  a  requirement 
would  be  burdensome,  if  not  disastrous, 
for  systems  which  have  very  limited 
channel  capacity.  The  broadcasters 
argue,  on  the  other  hand,  that  the  car¬ 
riage  requirement  is  iqipropriate  for  any 
and  all  stations  which  meet  an  across- 
the-board  definition  of  “local  station’’ 
and  that  discrimination  between  local 
signals  should  not  be  allowed. 

87.  In  the  view  we  take  of  both  mat¬ 
ters,  carriage  of  a  station’s  signal  is  de¬ 
sirable  wherever  the  signals  brought  in 
by  a  CATV  system  compete  effectively 
for  the  audience  upon  which  the  station 
relies.  For,  as  we  have  already  con¬ 
cluded,  failiure  to  carry  the  station’s 
signal  in  such  circiunstances  puts  an  un¬ 
reasonable  restriction  upon  the  station’s 
ability  to  compete.  From  the  point  of 
view  of  national  advertisers  and  program 
suppliers,  it  makes  little  difference  where 
a  home  in  the  station’s  normal  audience 
is  located.  Signal  contours,  in  this  con¬ 
text,  are  merely  useful  rules  of  Uiumb 
for  determining  where  a  station’s  basic 
market  area  lies.  Within  that  area,  the 
station’s  right  to  be  carried  should  not 
depend  upon  a  showing  of  specific  need 
in  each  instance. 

88.  On  the  other  hand,  we  must  con¬ 
sider  the  problems  raised  by  the  presently 
limited  channel  capacity  of  many  CA’TV 
systems.  The  findings  cff  our  special  study 
indicate  that  some  34  percent  of  all  sys¬ 
tems  provide  less  than  five  channels  and 
an  additional  37  percent  provide  only 
five  channels  (Seiden  Report,  p.  52)." 
Extension  of  the  carriage  requirement 
to  the  maximum  limits  conceivable  could 
in  some  instances  outrun  the  capacity 
of  these  systems  (i.e.,  in  cases  where  a 
system  located  between  several  markets 
is  overlapped  by  six  or  more  Grade  B  or 
better  signals).  Even  in  lesser  situa¬ 
tions,  a  blanket  requirement  that  all 
Grade  B  or  better  signals  be  carried 
could  easily  result  in  the  carriage  of  sev¬ 
eral  substantially  duplicating  Rigni^ig 
from  network-affiliated  stations  in  near¬ 
by  markets  and  the  consequent  exclusion 
of  signals  from  more  distant  indep^dent 


"For  mlcrowave-aerved  sjrRtems.  the  com¬ 
parable  figures  are  33  percent  and  36  percent. 
Ibid. 


and  educational  stations."  Indeed,  in¬ 
formal  investigation  has  revealed  some 
instances  in  which  primary  afifiliates  of 
the  same  network  place  overlapping 
Grade  A  or  better  signals  in  the  same 
area,  although  there  are  very  few  such 
cases  in  which  the  area  now  contains  a 
CATV  system. 

89.  Given  these  conflicting  considera¬ 
tions,  we  think  that  a  compromise  ap¬ 
proach  is  in  order.  Such  a  comprMnise 
has,  in  fact,  been  suggested  in  connec¬ 
tion  with  the  legislative  discussions  to 
which  we  referred  at  the  beginning  of 
this  report.  In  essence,  its  concept  is  as 
follows:  A  CATV  system  owes  its  primary 
duty  to  the  stations  that  are  closest  and 
place  the  best  signal  over  its  community. 
It  should,  thmefore,  within  the  limits  of 
its  channel  ciqiacity,  carry  first  all  sta¬ 
tions  that  place  a  signal  of  the  highest 
intensity  and  technical  quality  over  its 
community.  Thereafter,  it  should  carry 
the  stations  that  place  successively  lower 
grades  of  signal  over  its  community,  with 
the  lower  limit  being  a  Grade  B  contour. 
At  any  stage,  the  system  need  not  carry 
a  signal  if  (1)  it  substantially  duplicates 
the  network  programming  of  a  signal  of 
a  higher  gi^e,  and  (2)  carrying  it 
would — ^because  of  limited  channel 
capacity — ^prevent  the  S3rst^  from 
cairying  a  non-network  signal,  which 
would  contribute  to  the  diversity  of  its 
service. 

90.  We  shall  adopt  this  concept.  The 
modified  rules  will  provide  that,  within 
the  limits  of  its  channel  capacity,  a 
CATV  system  using  microwave  service 
shall  carry  first  the  stations  that  place  a 
’T>rincipal  community”  contour  over  it. 
second  the  stations  that  place  a  Grade  A 
contour  over  it.  and  third  those  that 
place  a  Grade  B  contour  ov&r  it.  How¬ 
ever.  the  system  need  not  carry  any 
station  if  its  network  programming  is 
substantially  duplicated  by  one  or  more 
stations  of  higher  priority,  and  (b) 
carrying  it  would,  because  of  limited 
channel  capacity,  imvent  the  system 
from  canying  the  signal  of  an  independ¬ 
ent,  nonaffiliated  commercial  station  or 
the  signal  of  a  noncommercial,  educa¬ 
tional  station.  Thus,  a  Grade  A  signal 
that  is  substantieilly  duplicated  by  one 
or  more  “principal  cmnmunity”  signals 
need  not  be  carried  if,  because  of  limited 
channel  capacity,  its  carriage  would  pre¬ 
vent  the  carriage  of  an  independent  or 
an  educational  station.  Similarly,  a 
Grade  B  signal  that  is  substantially 
duifiicated  by  one  or  more  Grade  A  or 
better  signals  need  not  be  carried  if.  be¬ 
cause  of  limited  channel  capacity,  its 
carriage  would  prevent  the  carriage  of 
an  independent  or  an  educational 
station. 

91.  We  note  the  following  subsidiary 
points  in  connection  with  this  require¬ 
ment: 

(a)  For  purposes  of  this  rule,  we  de¬ 
fine  a  “substantially  duplicated”  signal 
to  be  one  which  regularly  duplicated  the 
network  programming  of  one  or  more 
other  stations,  in  a  normal  week  during 
the  hours  of  6  to  11  pm.,  local  time,  for 
a  total  14  or  more  hours.  We  con- 
cei^rate  upon  the  evening  hours  be- 


See  generaUy,  NCTTA.  FC.  Sz.  No.  14. 
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cause,  from  the  public’s  viewpoint,  this 
is  the  period  of  maximum  viewing  and, 
from  the  station’s  viewpoint,  this  is  the 
period  of  maximum  revenue.  With  the 
three  commercial  networks  offering  eve¬ 
ning  schedules  approximating  28  hours 
per  week,  we  have  chosen  14  hours  as  a 
rough  midpoint  defining  “substantial 
duplication’’.  — 

tb)  In  cases  where  there  are  substan¬ 
tially  duplicating  signals  of  equal  grade 
over  the  CATV  community,  and  carriage 
of  both  would  prevent  the  cable  system 
from  carrying  the  signal  of  an  independ¬ 
ent  or  an  educational  station,  the  system 
may  in  its  discretion  select  one  of  the 
duplicating  signals  for  carriage.  We 
realize  that  this  makes  possible  “dis¬ 
crimination’’  between  local  signals  in 
some  cases.  Upon  complaint,  we  would 
examine  closely  any  charge  of  abuse, 
particularly  where  the  CATV  operator 
has  an  ownership  or  other  interest  in 
one  of  the  two  duplicating  stations. 

(c)  Moreover,  we  note  another  quali¬ 
fication.  We  have  used  the  concepts  of 
“principal  community”,  “Grade  A”  and 
“Grade  B”  contours,  already  embodied 
in  our  rules,'*  as  if  they  described  uni¬ 
form  and  sharply  distinguishable  grades 
of  signal  intensity.  Actually,  of  course, 
signal  intensity  declines,  not  in  sharp 
stages,  but  gradually  as  distance  from 
a  transmitter  increases.  It  can  be  af¬ 
fected,  also,  by  a  number  of  factors  such 
as  terrain,  directional  antennae,  etc. 
Once  again,  we  stress  that  we  are  using 
signal  contours  as  useful  rules  of  thumb. 
If  a  station  is  able  to  show,  for  example, 
that  its  signal  over  a  CATV  community 
lying  just  beyond  its  Grade  A  contour  is 
materially  better  than  another,  “sub¬ 
stantially  duplicating”  Grade  B  signal, 
the  CATV  system  will  be  obliged  to  select 
that  signal  in  carrying  out  the  respon¬ 
sibilities  imposed  under  the  rules.  If 
a  system  is  able  to  show  that,  notwith¬ 
standing  an  apparent  difference^  in  signal 
contours,  the  signals  of  two  substantially 
duplicating  stations  are  of  equal  grade, 
we  will  allow  appropriate  relief. 

(d)  In  cases  where,  because  of  limited 
channel  capacity,  a  system  is  not  carry¬ 
ing  the  signals  of  all  stations  that  place 
a  Grade  B  or  better  contour  over  its 
community,  we  think  it  retains  an  obli¬ 
gation  to  disturb  the  off.vthe-air  com¬ 
petitive  relationships  of  the  relevant  sta¬ 
tions  as  little  as  possible.  Accordingly, 
we  shall  require  such  a  system  to  offer 
and  maintain,  for  each  subscriber,  a 
switch  allowing  the  subscriber  to  choose 
at  any  time  between  cable  and  off-the- 
air  reception,  \uiless  the  subscriber  af- 
flmatively  indicates  in  writing  that  he 
does  not  desire  this  service. 

92.  By  these  means,  we  hope  to  recon¬ 
cile  the  objective  of  establishing  broad, 
uniform  requirements  that  each  station 
be  carried  within  its  basic  market  area 
with  the  limitations  imposed  by  the 
channel  capacity  of  many  CATV  sys¬ 
tems.  We  have  noted  a  strong  trend  in 
the  CATV  industry  toward  the  intro¬ 
duction  of  systems  with  wide  channel 
capacity.  Over  a  period  of  time,  there¬ 
fore,  the  problem  of  limited  capacity 
should  tend  to  disappear.  As  not^,  we 


»*See  IJ  73.683-73.686  of  our  mice,  47  CPR 
73.683-73.686. 


can  and  will  re-evaluate  our  require¬ 
ments  in  light  of  future  exi>erience. 

B.  STATIONS  ENTITLED  TO  THE  BENEEIT  OF 
NONDTTPLICATION  AND  AS  AGAINST  WHICH 
STATIONS 

93.  The  proposed  rule  would  entitle 
any  station  placing  a  Grade  A  or  better 
contour  over  a  CATV  community  to  the 
benefit  of  nonduplication  protection 
against  any  other  signals  carried  by  the 
system,  except  a  signal  which  is  itself 
required  to  be  carried  xmder  the  rule 
(i.e.,  a  Grade  A  signal)  or  pursuant  to 
an  agreement  “reached  by  the  parties  In 
lieu  of  the  requirements  of  this  section”. 
See  proposed  §§  11.556(a)  (4)  and  21.710 
(a)  (4) .  Once  again,  CATV  Interests 
urge  restriction  of  this  provision  to  sys¬ 
tems  in  a  station’s  city  of  assignment; 
once  again,  broadcaster  interests  urge  its 
extension  to  systems  within  a  station’s 
Grade  B  contour. 

94.  We  take  the  same  bsisic  view  of 
the  nonduplication  benefit  that  we  do  of 
the  carriage  requirement,  i.e.,  that  it  is 
something  to  which  a  station  is  entitled, 
without  a  showing  of  special  need,  within 
its  basic  market  area.  However,  we  face 
here  analogous  problems  of  defining  a 
station’s  basic  market,  of  recognizing  the 
limited  channel  capacity  of  many  CATV 
systems,  and  of  ensuring  that  our  re¬ 
quirements  do  not  work  an  undue  dis¬ 
ruption  in  CATV  service. 

95.  In  large  part,  CATV  objections  to 
any  wide  definition  of  the  stations  to  be 
protected  relate  to  the  impact  of  pro¬ 
tection  of  two  or  more  stations  against 
anything  more  than  simultaneous  dupli¬ 
cation  upon  certain  systems,  viz,  those 
with  limited  channel  capacity  that  are 
located  so  far  away  from  any  independ¬ 
ent,  non-network  station  as  to  make 
access  to  the  signals  of  such  a  station 
prohibitively  expensive.  The  fear  is  that, 
in  these  circumstances,  two  stations 
could  preempt  for  themselves  most  or  aU 
of  the  most  popular  network  programs, 
sharply  reducing  if  not  destroying  the 
usefulness  and  attractiveness  of  the 
service  brought  in  on  other  channels  by 
the  cable  system.  Because  of  its  limited 
capacity,  and  its  practical  inability  to 
obtain  the  signals  of  independent,  non¬ 
network  stations,  the  system  would  then 
lose  a  large  part  of  its  economic  reason 
for  being  (cf .,  NCTTA,  PC.  p.  123) , 

96.  But  CATV  objections  also  stem 
from  the  fact  that  there  is,  in  a  number 
of  instances,  duplication  of  program¬ 
ming  as  a  result  of  the  overlap  of  off-the- 
air  signals  from  stations  located  in  dif¬ 
ferent  markets.  (See,  e.g.,  NCTTA,  PC, 
pp.  45-6,  134-5,  Ex.  No.  14.)  A  certain 
amount  of  such  duplication  results  from 
the  overlap  of  the  Grade  A  or  better  con¬ 
tours  of  two  primary  affiliates  of  the 
same  network.  A  much  greater  amount 
results  from  the  overlap  of  Grade  B  or 
better  contours  of  two  affiliates  of  the 
same  network.  (See  NCTA,  Reply  Com¬ 
ments,  Appendix,  Ex.  2.)  If  duplication 
exists  off-the-air,  argues  NCTA,  the 
Commission  should  not  seek  to  prevent 
it  via  CATV. 

97.  The  question  of  the  time  period  for 
which  duplication  protection  should  be 
afforded  we  discuss  below.  It  has  a  bear¬ 
ing  on  the  issue  of  what  stations  are 


entitled  to  protection,  and  we  shall  take 
both  matters  into  consideration  in  our 
subsequent  discussion.  Here,  we  address 
our  attention  to  the  more  general  ques¬ 
tion  of  the  area  within  which  a  station 
is  entitled  to  exclusivity — ^whatever  its 
scope  in  time.  On  this  issue,  we  thin^ 
that  NCTA’s  basic  point  is  a  good  one. 

As  noted,  our  proposed  rule  would  have 
exempted  from  the  nonduplication  re¬ 
quirement  smy  overlapping  Grade  A  sig¬ 
nal  required  to  be  carried  under  the  rule 
or  a  private  agreement.  Our  purpose 
was  and  is  to  preserve  the  existing  off- 
the-air  situation,  insofar  as  exclusivity 
is  concerned,  and  not  to  give  stations  any 
greater  exclusivity  vis-a-vis  CATV  sys¬ 
tems  than  they  now  enjoy  as  against 
each  other.  Stated  otherwise,  in  the  ab¬ 
sence  of  a  market  in  which  the  quesUon 
of  competitive  access  to  programing  by 
stations  and  CATVs  can  be  resolved,  our 
aim  is  to  preserve  for  stations  the  com¬ 
petitive  exclusivity  they  have  been  able 
to  obtain  as  against  other  stations,  but 
nothing  more. 

98.  Taking  these  factors  into  consid¬ 
eration,  we  shall  modify  our  proposed 
rules  to  provide  the  nonduplication  bene¬ 
fit  for  all  stations  (1)  within  whose 
Grade  B  or  better  contour  a  microwave- 
served  CATV  system  operates,  and  (2) 
which  are  carried  on  the  system;  Pro¬ 
vided,  That  (a)  as  to  network  program¬ 
ing,  the  system  will  not  be  required  to 
protect  a  station’s  exclusivity  if  one  or 
more  stations  which  substantisdly  dupli¬ 
cate  its  network  programing  off-the-air 
place  an  equal  or  higher  grade  signal  over 
the  system;  and  (b)  as  to  non-network 
programing,  the  system  will  not  be  re¬ 
quired  to  protect  a  station’s  exclusivity 
if  any  stations  operating  in  what  is  nor¬ 
mally  and  usually  considered  another 
market  for  purposes  of  program  distri¬ 
bution  place  an  equal  or  higher  grade 
signal  over  the  system.  In  these  situa¬ 
tions,  the  CATV  operator  will  be  free  to 
carry  duplicating  signals  of  other  sta¬ 
tions,  wherever  they  may  be  located. 
Thus,  a  station  that  places  only  a  Grade 
B  contour  over  the  CATV  system  would 
not  be  entitled  to  nonduplication  of  net¬ 
work  programing  if  one  or  more  affiliates 
of  the  same  network  (or  networks)  place 
a  Grade  B  or  better  contour  over  the 
same  system.  The  station  would  not  be 
entitled  to  nonduplication  of  non-net¬ 
work  programing  if  suiy  station  located 
in  what  is  normsdly  and  usually  con¬ 
sidered  another  market  places  a  Grade  B 
or  better  contour  over  the  CATV  system. 
Similar  qualifications  will  apply  to  sta¬ 
tions  placing  Grade  A  and  principal  city 
contours  over  the  CATV  system.  We 
note,  in  this  connection,  the  following 
subsidiary  points; 

(i)  We  define  a  “substantially  dupli¬ 
cated”  signal  here  as  we  have  above— 
i.e.,  as  one  which  is  regularly  duplicated 
by  the  network  programing  of  one  or 
more  other  stations  in  a  normal  week 
during  the  hours  of  6  to  11  p.m.,  local 
time,  for  a  total  of  14  or  more  hours. 

(ii)  A  network’s  willingness  to  allow 
off-the-air  duplication  of  its  programs  by 
two  stations  is  rough  index  of  its  willing¬ 
ness  to  treat  the  stations  as  if  they  were 
located  in  essentially  separate  markets. 
No  similar  index  is  easily  available  with 
regard  to  non-network  programing. 
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However,  the  concept  of  a  station’s  “mar- 
^t”  is  one  much  used  in  the  television 
industry.  Only  in  a  few  instances  is 
there  likely  to  be  much  dispute  concern¬ 
ing  the  application  of  the  concept.  In 
those  instances,  the  practices  of  stations 
and  program  suppliers  can  be  investi¬ 
gated,  to  determine  whether  the  CATV 
conununity  fails  in  an  area  in  which  the 
staticm  normally  obtains  exclusivity  as 
against  other  stations. 

99.  On  the  other  hand,  the  rules  will 
provide  for  nonduplication,  even  though 
a  station’s  signal  contour  over  the  CATV 
system  Is  overlapped  by  a  lower  priority 
signal  contour  from  another  station  in  a 
different  market.  (A  station  with  a 
“principal  community”  contour  will  be 
protected  even  though  overlapped  by 
Grade  A's,  and  a  Grade  A  will  be  pro¬ 
tected  even  though  overlapped  by  Grade 
B’s.)  In  such  situations,  the  CATV  sys¬ 
tem,  which  can  effectively  render  the 
signals  of  all  stations  carried  equal  in 
technical  quality,  is  in  fact  altering  the 
existing  off-the-air  situation  as  to 
exclusivity." 

100.  By  these  means,  we  hope  to  leave 
the  cable  system  that  operates  “between” 
adjacent  television  markets  relatively  un¬ 
affected  by  the  nonduplication  recpiire- 
ments.  At  the  same  time,  a  station 
which — despite  the  overlap  of  lower- 
grade  signals  from  an  adjacent  market — 
has  been  able  to  maintain  itself  as  the 
exclusive  outlet  for  network  and  other 
programing  in  its  immediate  area,  will 
not  find  its  position  upset  by  the  growth 
of  CATV  systems  in  its  area  of  primary 
signal  strength.  And  stations  in  sparse¬ 
ly  populated  areas,  which  rely  upon 
wide-area  coverage,  will  be  able  to  main¬ 
tain,  within  their  Grade  B  contours, 
their  fundamental  position  as  against 
distant,  large-market  stations. 

C.  THE  TIME  PERIOD  WITHIN  WHICH  NON- 
DUPLICATION  IS  REQXHRCD 

101.  Perhaps  the  most  seriously  con¬ 
tested  issue  in  this  proceeding — apart 
from  the  basic  question  of  whether  rule 
making  action  is  warranted — ^is  whether 
restrictions  on  duplication  of  the  pro¬ 
graming  of  local  stations  should  extend 
beyond  simultsmeous  duplication.  As 
we  have  noted.  NCTA  is  willing  to  con¬ 
cede  that  avoidance  of  simultaneous  du¬ 
plication  would  not  Injure  many  existing 
CATV  systems.  The  reason  for  this  is 


■We  note  here  another  qualification  akin 
to  one  we  have  applied  In  relation  to  the 
requirement  of  carriage.  If  a  station  Is  able 
to  show  that  Its  signal  over  the  CATV  system 
Is  materially  better  than  another  signal  of 
“equal  priority”  or  that,  for  whatever  reason. 
It  Is  In  fact  the  dominant  outlet  in  the  CATV 
community  for  the  network  or  non-network 
programing  It  carries — notwithstanding  the 
Ptwsence  of  duplicating  signals  of  "equal 
l**cvlty” — we  would  require  the  CATV  sys¬ 
tem  to  afford  It  nonduplication  protection. 
For  Instance.  If  a  CATV  system  Is  just  out¬ 
side  the  Grade  A  contour  of  one  station  and 
barely  within  the  Grade  B  contour  of  an¬ 
other,  the  system  might  well — on  a  proper 
■bowing — be  required  to  protect  the  first. 
We  would  give  similar  treatment  to  a  show- 
b»f  by  a  CATV  operator  that — notwithstand¬ 
ing  an  appcuent  difference  In  signal  oon- 
— two  stations  In  fact  put  substantially 
"equal”  signals  over  the  CATV  system. 


plain.  With  the  exception  of  factors 
such  as  color  transmissions,  which  we 
discuss  later,  prevention  of  simultaneous 
duplication  takes  nothing  of  any  real 
significance  away  from  the  CATV  sjrstem 
or  its  subscribers.  All  that  is  at  stake  is 
the  availability  of  the  same  program  on 
two  different  channels  of  the  subscriber’s 
set  at  the  same  time.  However,  con¬ 
troversy  is  sharp  with  reference  to  our 
proposal  that  duplication  be  avoided  for 
a  period  of  15  days  before  and  after  local 
broadcast  by  a  station. 

102.  NCTA’s  comments  most  fully  pre¬ 
sent  the  CATV  position.  It  urges  that 
nonsimultaneous  duplication  benefits 
the  subscriber  by  making  the  same  pro¬ 
gram  available  to  him  at  different  times, 
that  the  amount  of  nonsimultaneous  du¬ 
plication  varies  drastically  from  case  to 
case  and  station  to  station,  with  no  per¬ 
ceptible  general  pattern,  that  no  need  for 
an  across-the-board  re^riction  of  non¬ 
simultaneous  duplication  has  been 
shown,  and  that  the  few  broadcasters 
who  have  agreements  with  cable  systems 
which  limit  nonsimultaneous  duplication 
have  chosen  not  to  exercise  their  full 
rights  under  such  agreements.  It  ar¬ 
gues  further,  as  we  have  already  noted, 
that  nonsimultaneous  duplication  pro¬ 
tection — ^if  afforded  to  two  or  more  sta¬ 
tions — can  destroy  sjrstons  which  have 
limited  chaimel  capacity  and  are  unable 
to  obtain  access  to  the  signals  of  inde¬ 
pendent  stations.  Even  where  protec¬ 
tion  is  afforded  to  only  one  station. 
NCTA  claims,  the  “15-day  before-and- 
after”  period  would  permit  an  unscru¬ 
pulous  broadcaster — by  arranging  his 
schedule  to  “program  against”  the 
CATV — to  maximize  the  hours  of  pro¬ 
graming  the  system  is  prohibited  from 
carrying,  disrupting  if  not  destrosring  the 
attractiveness  of  the  CATV  service  and 
forcing  the  subscriber  to  wait  until  each 
protected  program  wpears  on  the  local 
station,  often  at  an  inconveniently  early 
or  late  hour  of  the  evening  (NCTA,  PC, 
pp.  51-109, 118-24). 

103.  Most  of  the  broadcasters,  on  Uie 
other  hand,  urge  that  the  full  period  of 
15  days  before  and  after  the  local  sta¬ 
tion  presents  a  program  is  necessary  (1) 
to  allow  stations  with  multiple  network 
afBliations  to  maintain  their  exclusive 
right  to  present — often  on  a  delayed 
basis — ^programs  of  more  than  one  net¬ 
work,  and  (2)  to  maintain  minimum  ex¬ 
clusivity  with  regard  to  non-network 
syndicated  and  feature  film  programing, 
which  is  not  ordinarily  presented  simul¬ 
taneously — or  even  near^  so — nation¬ 
wide. 

104.  Our  consideration  of  this  issue 
must  start  with  the  facts  of  broadcaster 
practice  in  the  scheduling  of  various 
programs.  Most  network  programs  are 
presented  simultaneously  throughout 
the  eastern  and  central  time  zones,  with 
a  direct  “feed”  of  the  programs  to  dif¬ 
ferent  stations  through  common  carrier 
facilities,  station-owned  microwave  re¬ 
lays  or  off-the-air  pickup  of  one  affili¬ 
ate’s  signal  by  another  afBUate.  In  the 
Pacific  time  zone,  network  programs  are 
normally  delajred  for  the  3-hour  period 
which  covers  the  difference  between  that 
area  and  the  eastern  time  zone,  but  are 
presented  simultaneously  throughout  the 


Pacific  time  zone  itself.  In  the  moun¬ 
tain  time  zone,  there  are  various  prac¬ 
tices.  Some  stations  carry  network 
programs  simultaneously  with  their 
broadcast  in  the  eastern  and  central 
zones  (carrying  a  program  which  origi¬ 
nated  at  8  pm.  in  New  York  at  6  p.m. 
mountain  time) .  Many  others,  however, 
delay  their  network  schedules  for  vary¬ 
ing  periods,  to  meet  the  convenience  of 
their  viewers. 

105.  It  is  at  once  apparent  that  a  CATV 
could — by  bringing  programs  across 
eitiier  border  of  the  mountain  time 
zone — duplicate  a  local  station’s  network 
programs  an  hour  or  two  before  or  after 
they  are  presented  locally.  Comments 
filed  in  a  related  proceeding  by  the  op¬ 
erator  of  a  CATV  system  in  Yuma.  Ariz., 
reveal  that  his  sjrstem  follows  just  such 
a  practice. 

106.  The  information  at  oiu:  disposal, 
!however,  does  not  indicate  that  this 
practice  is  at  all  widespread.  Opportu¬ 
nities  for  nonsimultaneous  duplication 
of  a  local  station’s  network  programing 
by  a  CA’TV  which  carries  the  signals  of 
a  distant  affiliate  of  the  same  network 
appear  to  arise  primarily  out  of  another 
set  of  circumstances. 

107.  When  a  network  offers  its  affili¬ 
ate  a  program,  the  affiliate  may  not  wish 
to  clear  time  for  the  program  on  a  “live” 
basis,  i.e.,  at  the  time  when  most  of  the 
stations  in  its  time  zone  are  carrying 
the  program,  using  the  common  carrier 
or  c^er  facilities  through  which  it  is 
fed.  The  network  tjrpicaUy  then  offers 
the  program  to  the  affiliate  for  broad¬ 
casting  on  a  delayed  basis,  providing 
that  the  time  slot  provided  is  acceptable 
to  the  program  sponsors  or  participat¬ 
ing  advertisers  and  to  the  network 
itself."  The  affiliate’s  reluctance  to 
clear  time  on  a  “live”  basis  stems  from 
Its  desire  to  present  either  the  program 
of  another  network  or  non-network  pro¬ 
gram  in  the  time  period  involved.  Since 
the  affiliate’s  independence  vls-a-vls  its 
own  network  and  its  opportunity  to  ob¬ 
tain  the  programs  of  other  networks 
depends  largely  upcm  the  relative  num¬ 
ber  of  station  facilities  in  its  market 
(l.e.,  whether  there  are  fewer  or  more 
station  outlets  than  national  netwm-ks) , 
one  would  expect,  a  priori,  that  the 
practice  of  carrying  network  programs 
on  a  delayed  basis  would  appear  pri¬ 
marily  in  one-  and  two-station  markets, 
but  relatively  less  in  the  larger  three- 
station  markets." 


■In  sucli  mstances,  the  network  usTiaUy 
mails  a  film  c<^y  of  the  program  to  affiliate. 

■There  Is  another  reason  to  expect  more 
delayed  broadcasts  in  smaller  one-  and  two- 
station  markets.  Some  smaller  stations  are 
f<xoed  to  obtain  all  of  their  i»ograms  by 
mall  because  the  business  they  generate 
does  not.  In  the  network’s  view,  jixstify  the 
expense  of  ordering  common  carrier  facu¬ 
lties  and  the  station  cannot  aflm'd  its  own 
microwave  relay  or  arrange  for  an  off-the- 
air  pick-up  of  another  affiliate’s  signaL  In 
situations  of  this  kind,  the  station’s  entire 
network  schedule  may  be  run  on  a  delayed 
baste.  This  accounts,  we  think,  for  many 
of  the  cases  discussed  in  the  NCTA  com¬ 
ments  (FC  pp.  09,  8&-6)  in  which  a  CA’TV 
carrying  the  signals  of  a  large  market  sta¬ 
tion  did  not  duplicate  any  programs  at  the 
local  station  stmultaneonsly  but  duplicated 
a  large  numbo'  nonslmultaneously. 
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108.  We  have  requested  and  obtained 
from  the  three  national  networks  infor¬ 
mation  concerning  delayed  broadcasts 
by  their  afiUiates  during  a  recent  week. 
Analysis  of  this  information  for  stations 
in  the  continental  United  States  reveals 
the  following:  Twelve  (12)  markets  with 
four  or  more  stations  reported  some  de¬ 
layed  broadcasts;  the  number  of  hours 
of  programing  delayed  in  the  median 
market,  during  the  sample  week,  was  two; 
the  range  was  from  1  hour  to  20  hoxirs. 
Sixty-four  (64)  markets  with  three  sta¬ 
tions  reported  some  delayed  broadcasts; 
in  the  median  market,  all  stations  de¬ 
layed  a  total  of  2V^  hours;  the  range  was 
from  hour  to  23  ^  hours.  Fifty-seven 
(57)  markets  with  two  stations  reported 
delayed  broadcasts;  the  median  was  11 
hours  and  the  range  was  from  1  to  42^. 
And  with  84  one-station  markets  report¬ 
ing  some  delayed  broadcasts,  the  median 
fell  between  5  and  hours,  with  the 
range  from  Vi  hour  to  23  Vi  hours." 

109.  This  information  confirms  gen¬ 
erally  our  expectations.  Stations  in  the 
one  and  two-station  markets,  where 
CATV  systems  have  most  often  appeared, 
are  likely  to  engage  much  more  heavily 
in  delayed  broadcasting  of  network  pro¬ 
grams  than  their  counterparts  in  the 
larger  three  and  four-or-more-station 
markets,  which  typically  appear  in  the 
role  of  the  distant  station  carried  on  a 
CATV  system.  As  a  result,  there  is  a 
substantial  opportunity  for  CATV  sys¬ 
tems  to  duplicate  the  network  programs 
of  a  local  station  in  advance,  since  it 
carries  the  programs  “live”  from  the 
large-market  station,  while  the  local  sta¬ 
tion  will  often  carry  them  on  a  delayed 
basis.  Chances  for  duplication  of  a  local 
station’s  network  programs  after  the 
station  has  presented  them  are  much 
less;  for  they  depend  upon  the  large- 
market  station’s  delaying  of  a  broadcast 
which  the  local  station  presents  “live”. 
The  figures  on  advance  and  delayed  du¬ 
plication  by  existing  CATV  systems,  sup¬ 
plied  in  this  proceeding  by  NCTA,  like¬ 
wise  confirm  these  statements  (See 
NCTA,  PC,  pp.  68-84).* 

110.  Non-network  syndicated  and  fea¬ 
ture  film  programing  offers  even  more 


"Several  comments  on  this  analysis  are 
appropriate:  (1)  Some  217  out  of  approxi¬ 
mately  260  television  markets  reported  some 
delayed  broadcasts;  If  the  markets  with  no 
delayed  broadcasts  are  taken  Into  consid¬ 
eration,  the  median  figures  are  reduced  as 
follows:  four-or-more  station  markets — 1V4 
hours,  three-station  markets — 2  hours,  two- 
station  markets — 10V4  hours,  and  one-station 
markets — 4.5  hours.  We  do  not  regard  these 
differences  as  significant.  (2)  The  upper  end 
of  the  range  for  four-  and  three-station 
markets  may  appear  to  be  high.  However, 
the  average  num^r  of  hours  per  station  is 
much  lower.  Mo^ver,  the  total  number  of 
hours  per  market  falls  off  sharply  from  the 
peak.  For  example,  only  7.8  percent  of  the 
reporting  three-station  markets  showed  10 
or  more  hom«  during  the  sample  week.  Only 
203  percent  reported  5  or  more  hoiuv.  And 
in  each  case  a  number  of  markets  reported 
no  delayed  broadcasts.  (3)  While  the  median 
for  one-station  markets  was  less  than  for 
two-station  markets,  the  average  nxunber  of 
hours  per  station  in  the  median  market  was 
approximately  the  same  (6V4  hoiua)  In  both. 
Moreover,  there  was  a  considerable  tendency 
for  one-station  markets  to  cluster  near  the 
upper  end  of  the  range. 


opportunities  for  nonsimultaneous  du¬ 
plication.  As  the  broadcasters  point  out, 
such  programs — particularly  feature 
films — are  scheduled  Individually  in  each 
market,  with  relatively  little  nationwide 
pattern  and  no  tendency  for  scheduling 
to  be  simultaneous  within  a  region  or 
time  zone.  Our  own  research  indicates 
that  stations  typically  bargain  for  and 
obtain  exclusive  exhibition  rights  to  these 
programs  for  substantial  periods  of  time, 
with  the  median  for  syndicated  series 
falling  somewhere  around  2  to  3  years 
and  the  median  for  feature  films  approxi¬ 
mating  5  years.  Within  these  periods, 
the  scheduling  of  the  episodes  of  a  syn¬ 
dicated  series  may  be  affected  by  the 
need  to  “bicycle”  film  copies  from  one 
market  to  another.  There  does  not  ap¬ 
pear,  however,  to  be  any  particular  na¬ 
tionwide  pattern  in  either  the  syndicated 
or  the  feature  film  area.  As  a  result, 
syndicated  or  feature  film  programs  may 
be  scheduled  on  large  market  stations 
at  widely  varying  times,  both  before  and 
after  the  same  programs  appear  on 
smaller  market  stations. 

111.  Assessing  the  contentions  of  the 
parties  against  the  background  of  these 
facts,  we  think  reasonable  restriction  of 
nonsimultaneous  duplication  is  war¬ 
ranted.  We  have  found  that  restrictions 
upon  CA’TV  duplication  generally  are  ap¬ 
propriate  botl.  to  create  fair  conditions  of 
competition  and  to  safeguard  against  the 
potential  impact  of  such  duplication 
upon  the  ability  of  broadcasting  stations 
to  serve  the  public  goals  for  which  they 
have  been  licensed.  If  the  amoimt  of 
nonsimultaneous  duplication  is  large — 
as  it  may  well  be  for  many  stations  in 
one-  and  two-station  markets  subject  to 
CATV  competition  —  our  requirement 
must  recognize  this  fact  if  it  is  to  be 
effective.  If,  on  the  other  hand,  the 
amount  of  nonsimultaneous  duplication 
is  small,  its  prevention  will  have  corre¬ 
spondingly  little  effect  on  CATV  opera¬ 
tion.  In  neither  case  do  we  think  that 
a  station  should  be  put  to  the  test  of 
establishing  an  overwhelming  need  for 
reasonable  exclusivity  within  its  basic 
market  area. 

112.  This  action  does  not  take  from 
the  CATV  system  any  program  which  is 
now  available  to  it.  No  broadcast  will 
be  deleted  from  any  channel  on  a  system 
imless  it  is  scheduled  for  earlier  or  later 
presentation  on  the  channel  of  a  local 
station.  Nor  is  any  significant  “waiting” 
forced  upon  the  subscriber  because  he 
cannot  view  a  program  before  it  is  pre¬ 
sented  by  his  local  station.  Our  1963 
notice  states  that  we  would  not  regard 
the  15-day  nonduplication  requirement 
as  applicable  to  programs  of  national  im¬ 
portance,  such  as  Presidential  addresses 
or  missile  shots,  which  depend  for  their 
significance  upon  their  timeliness.  We 
made  no  proposal  in  this  regard,  as  the 
notice  also  states,  because  it  was  our 
understanding  that  such  programs  are 
not  presented  on  a  delayed  basis  by  any 
station  except  in  extraordinary  circum¬ 
stances.  However,  to  make  our  inten¬ 
tion  absolutely  clear,  we  have  incorpo¬ 
rated  a  provision  in  the  rules  exempting 
programs  as  to  which  timeliness  of  pres¬ 
entation  is  essential  from  the  nonsimul¬ 
taneous  duplication  requirement. 


113.  Thus,  our  requirement  of  exclusiv-  1 

ity  for  delayed  broadcasts  will  apply  only 
to  the  great  mass  of  standard  network 
and  other  programs,  which  are  produced 
long  in  advance  of  their  exhibition  and 
are  almost  entirely  independent  of  highly 
timely  references."  It  can  hardly  mnVf 
much  difference  to  the  CATV  subscriber 
whether  viewers  in  another  community 
are  able  to  see  a  particular  feature  film 
or  a  particular  episode  of  a  network  or 
syndicated  program  series  a  week  or  two 
before  or  after  he  is  able  to  see  it.  'Hie 
situation  today,  absent  CA’TV,  is  that 
syndicated  series  and  feature  films  are 
scheduled  on  widely  varying  dates  in  dif- 
ferent  communities,  without  noticeable 
discomfort  on  the  part  of  the  audience. 

114.  NCTA  urges  that  the  local  broad¬ 
caster  may  present  a  program  (which 
was  scheduled  “live”  in  prime  evening 
time  by  a  network)  on  a  delayed  basis  at 
highly  inconvenient  viewring  times,  such 
as  after  midnight  or  in  midaftemoon. 
No  showing  has  been  made  that  as  a  gen¬ 
eral  practice  networks  or  sponsors  would 
permit  prime  time  programs  to  be  shifted 
to  less  desirable  periods,  that  non-net- 
work  advertisers  would  be  very  inter¬ 
ested  in  purchasing  annoiuicements  ad¬ 
jacent  to  such  programs,  or  that  broad¬ 
casters  have  engaged,  or  are  likely  to 
engage,  in  such  a  practice.  Once  again, 
however,  in  order  to  make  our  intentions 
clear,  we  have  incorporated  a  provision 
in  the  rules  that  programs  which  are 
scheduled  by  a  network  between  6  and 
11  p.m.,  eastern  time,  but  broadcsist  by 
a  local  station,  in  whole  or  in  part,  out¬ 
side  of  what  would  normally  be  con¬ 
sidered  prime  time  for  network  programs 
in  the  time  zone  involved,  are  exempt 
from  the  nonduplication  requirement.” 

115.  The  one  thing  our  action  does 
withdraw  from  the  CA’TV  subscriber  is 
the  opportunity  to  view  the  same  pro¬ 
gram  twdce  (or,  in  some  cases,  three  or 
more  times) — once  on  the  local  station’s 
channel  and  once  or  more  times,  at  a 
different  hour  or  date,  on  the  channels  of 
incoming  distant  stations.  Repeat  pres¬ 
entations  of  this  kind  can  undoubtedly 
be  a  service  to  the  subscriber,  giving  him 
more  than  one  chance  to  view  a  program 
he  desires  and  perhaps  avoiding  the  con- 
fiict  between  two  attractive  programs 
normally  scheduled  at  the  same  time. 
Once  again,  however,  we  note  that  if  the 
amount  of  nonsimultaneous  duplication 
is  small,  our  requirement  withdraws  very 
little  from  the  subscriber.  If  the  amoimt 
of  nonsimultaneous  duplication  is  large, 
we  think  the  desirability  of  preventing 
it  must  normally  outweigh  its  benefit  to 
the  subscriber.  There  are,  in  this  con¬ 
nection,  two  important  additional  con¬ 
siderations:  (1)  In  the  larger  communi¬ 
ties  served  by  the  distant  stations  whose 


"  On  the  basis  of  these  considerations,  our 
network  study  staff  came  to  the  conclusion 
that  “the  fact  that  a  network  program  may 
be  carried  on  a  delayed  rather  than  a  live 
basis  Is  not  per  se  contrary  to  the  public 
Interest”  Network  Broadcasting,  supra,  p.  276 
(1058). 

*>  We  point  out  that  nothing  said  above  1> 
intended  to  suggest  that  the  nonduplication 
requirement  wiU  be  Inapplicable  where  a  sta¬ 
tion  has  shifted  a  program  normally  sched¬ 
uled  at  one  hour  during  the  daytime  to 
another  daytime  hour. 


FEDERAL  REGISTER 


6055 


Thursday,  April  29,  1965 

Signals  are  imported  by  the  cable  system, 
the  competitive  program  market  does 
operate  as  between  stations.  As  a  result, 
this  service — the  presentation  of  the 
same  program  within  a  2-week  period  on 
different  channels— is  normally  unavail¬ 
able  to  the  residents  of  those  larger  com¬ 
munities.  Our  requirement  does  not  dis¬ 
criminate  against  the  residents  of  the 
smaller  communities  typically  served  by 
CATV  systems.  It  withdraws  from  them 
a  ser^ce  not  available  to  anyone  else  at 
present.  We  cannot  regard  this  as  an 
undue  hardship.  (2)  When  a  local  sta¬ 
tion  delays  the  broadcast  of  a  program 
from  one  network,  in  order  to  present  the 
program  of  another  network  scheduled 
in  the  same  time  period,  it  provides  for  all 
its  audience — both  CATV  subscribers  and 
off-the-air  viewers — the  chance  to  avoid 
a  conflict  between  two  attractive  pro¬ 
grams  normally  scheduled  at  the  same 
time.  If  duplication  via  CATV  should- 
cause  a  network  or  sponsor  to  object  to 
such  scheduling,  or  if  It  should  so  reduce 
the  station’s  incentive  that  it  avoids  such 
scheduling,  the  entire  audience — CATV 
and  off-the-air— would  lose  this  oppor¬ 
tunity. 

118.  On  the  whole,  we  are  convinced 
that  our  action,  properly  understood, 
will  cause  very  little  inconvenience  for 
the  CATV  subscriber.  Nor  are  we  per¬ 
suaded  that  it  will  have  any  undue  im¬ 
pact  upon  the  financial  health  of  CATV 
systems.  At  the  outset,  we  note  NCTA’s 
showing  that  In  a  few  instances  where 
broadcasters  have  had  the  right  to  de¬ 
mand  protection  against  non-simultane- 
ous  duplication  under  private  agreements 
with  CATV  systems,  they  have  chosen 
not  to  request  all,  or  even  the  major  por¬ 
tion,  of  the  relief  to  which  they  were  le¬ 
gally  entitled.  Without  going  into  l^e 
underlying  details,  whatever  this  showing 
suggests  as  to  those  broadcasters’  vary¬ 
ing  judgments  of  thejr  needs  for  exclu¬ 
sivity  in  differing  circiunstances,  it 
hardly  squares  with  NCTA’s  claim  that 
broadcasters  will  use  the  non-simultane- 
ous  duplication  provisions  of  our  rules  to 
cause  maximum  damage  to  competing 
cable  systems. 

117.  In  this  respect,  we  do  not  regard 
the  station  practice  of  presenting  net- 
woik  programs  on  a  delayed  basis,  in  or¬ 
der  to  present  highly  popular  programs 
of  another  network,  as  inherently  con¬ 
trary  to  the  public  interest.  For  the 
reasons  described  previously,  this  prac¬ 
tice-referred  to  as  ‘'cherry-picking”  in 
various  comments — is  characteristic  only 
of  stations  in  one-  and  two-station  mar¬ 
kets.  Given  the  availability  of  more 
network  schedules  than  station  outlets, 
the  station  wishes  to  bring  its  viewers 
what  it  judges  to  be  the  most  entertain¬ 
ing  or  most  attractive  programs  of  two 
or  more  networks;  by  doing  so,  it  makes 
those  programs  avsdlable  t^  those  who 
are  not  on  the  cable  in  the  community, 
or  who  live  beyond  the  physical  or  eco¬ 
nomic  reach  of  the  cable  in  the  area 
around  the  community.  Absent  a  show¬ 
ing  that  the  programs  are  being  pre- 
*ented  at  inconvenient  viewing  hours,  or 
that  the  practice  is  being  deliberately 
used  in  an  attempt  to  undermine  a  CATV 
operation — both  of  which  matters  we 
would  consider  seriously  upon  com¬ 
plaint — we  can  give  no  weight  to  the 


claim  that  this  practice  contravenes  the 
public  interest." 

118.  Generally,  we  point  out,  it  is  the 
growth  of  CATV  on  a  ‘‘simultaneous  non- 
duplication  only”  basis  which  could 
chmige  the  scheduling  of  network  pro¬ 
grams.  Our  action,  which  tends  to 
maintain  the  existing  situation  in  rela¬ 
tion  to  program  exclusivity,  leaves  sta¬ 
tions  to  make  their  choices  on  the  basis 
of  program  availability  and  their  judg¬ 
ment  as  to  how  best  to  serve  their  com¬ 
munities.  Only  if  delaying  a  network 
broadcast  would  incur  the  penalty  of  du¬ 
plication  would  there  be  an  incentive  to 
change.  By  and  large,  the  question  thus 
comes  down  to  the  effect  of  present 
scheduling  practices  upon  the  viability 
of  competing  CATV  systems,  assuming 
some  restriction  on  nonsimultaneous 
duplication. 

119.  We  consider  this  question,  first,  as 
it  relates  to  situations  in  which  a  CATV 
system  is  obliged  to  protect  only  one  sta¬ 
tion.  NCTA  has  provided  figures  which 
suggest — ^but  do  not  prove — that  in  a  few 
instances  where  a  broadcaster  has  suc¬ 
cessfully  obtained  protection  against 
nonsimultaneous  duplication  the  effect 
has  been  to  slow — but  by  no  means  halt — 
the  expansion  of  the  CATV’s  subscriber 
list.  In  one  of  the  three  instances  sup- 
'  plied,  involving  a  cable  system  in  Hat¬ 
tiesburg,  Miss.,  “cable  company  officials 
do  not  attribute  the  losses  to  any  signifi¬ 
cant  degree  to  dissatisfaction  with  non- 
duplication”  and  NCTA  itself  concedes 
that  “the  dissatisfaction  isn’t  strong 
enough  to  have  harmed  the  Company’s 
business.”  (NCTA,  PC,  p.  109.)  We 
cannot  regard  this  as  evidence  of  undue 
disruption. 

120.  More  generally,  there  are  strin¬ 
gent  limitations  upon  a  single  station’s 
ability  to  carry  network  programming  on 
a  delayed  basis — thus  creating  the  possi¬ 
bility  of  substantial  nonsimultaneous 
duplication.  The  amount  of  prime  time 
available  to  the  station  per  week  is 
limited,  and  so  is  the  station’s  ability  to 
persuade  networks  to  make  additional 
programs  available.  NCTA  has  sub¬ 
mitted  a  study  of  the  damage  which  a 
broadcaster  might  do  to  a  competing 
three-channel  CATV  system,  given  15- 
day  nonduplication  protection.  The 
study  was  conducted  by  “the  former  gen¬ 
eral  manager  of  a  network  television 
station  with  a  net  weekly  ARB  circulation 
in  excess  of  500,000  TV  homes.”  It  sug¬ 
gests  that  the  station  could  raise  the 
hours  between  6  and  11  p.m.  during  which 
it  is  duplicated  on  one  or  both  of  the 
competing  channels  of  the  system  from 
4 Vi  in  a  week  to  13.  The  total  “black- 


■>It  has  been  suggested  that  the  practice 
results  in  an  expansion  in  the  amount  of  net¬ 
work  programming  carried  by  the  station  in 
prime  time,  to  the  exclusion  of  non-network 
and  particularly  local  programming.  Along 
these  lines,  it  is  argued  that  we  should  re¬ 
strict  duplication  protection  to  simultaneous 
duplication,  so  as  to  give  the  station  an  in¬ 
centive  to  carry  local  programming — which 
could  not  by  its  nature  be  duplicated.  With¬ 
out  going  Into  the  question  of  whether  such 
action  would  be  appropriate  or  effective,  we 
think  It  sufficient  to  note  that  the  same 
action  would  also  penalize  the  broadcaster 
who  delays  a  network  program  in  order  to 
present  a  non-network,  local  program. 


out”  during  the  week  would  be  1  hour  on 
one  competing  channel  and  13  hours  on 
the  other,  out  of  a  total  of  35  hours  of 
programming  presented  on  each  channel 
between  6  and  11  pjn.  during  the  week 
(NCTA,  PC,  pp.  51-6,  Ex.  15) .  The  sys¬ 
tem  would  still  offer  34  hours  of  non¬ 
duplicating  programing  on  one  com¬ 
peting  channel  and  22  hours  on  the 
other,  between  the  hours  of  6  and  11  p.m. 
Without  further  information,  these 
figures  do  not  suggest  a  ruinous  impact, 
even  on  an  extraordinarily  limited  sys¬ 
tem." 

121.  There  are,  of  course,  the  situations 
we  have  noted  in  which  a  station  in  a 
small  market  is  carrying  its  entire  net¬ 
work  schedule  on  a  delayed  basis,  because 
a  “live”  pickup  is  not  available  to  it. 
There  are  also  the  situations  in  which, 
due  to  time  zone  differences,  the  CATV 
system  is  duplicating  the  entire  network 
line-up  of  a  single  station  an  hour  or 
two  before  or  after.  However,  the  sta¬ 
tions  involved — whic\  fall  largely  in  the 
sparsely  settled  regions  of  the  Mountain 
and  Pacific  Time  Zones — are  the  ones 
most  likely  to  need  the  protection  which 
a  “simultaneous  only”  rule  would  take 
from  them.  And  the  total  amount  of 
prograiruning  effectively  “preempted”  by 
one  station  is  no  greater  in  these  situa¬ 
tions  than  it  is  in  others. 

122.  Turning  to  the  effects  of  our  action 
in  situations  where  more  than  one  sta¬ 
tion  is  protected,  we  must  distinguish 
between  two  different  cases.  The  first  is 
where  a  cable  system  is  located  effec¬ 
tively  within  a  market  served  by  two  or 
more  stations.  The  second  is  where  the 
system  falls  “between”  markets.  In  the 
first  situation,  problem  areas  are  lai^ely 
confined  to  twp-station  markets.  CATV 
has  not  yet  made  a  substantial  entry  into 
markets  containing  three  or  more  sta¬ 
tions."  The  stations  in  such  markets  do 
not  engage  in  a  large  amount  of  delayed 
network  broadcasting  and  the  CATV  sys¬ 
tems  proposed  rely  almost  exclusively 
upon  improving  the  reception  of  local 
stations  or  importing  independent,  non¬ 
network  signals. 

123.  Concentrating  upon  the  two-sta¬ 
tion  market  situation,  it  is  possible  that 
prevention  of  non-simultaneous  duplica¬ 
tion  could  have  a  serious  effect  upon  a 
CATV  system  which  offers  the  public 
nothing  over  and  above  the  available  off- 
the-air  service  except  the  signals  of  net¬ 
work  affiliated  stations.  For  two  stations 
can,  in  fact,  preempt  a  significant  pro¬ 
portion  of  the  most  popular  programs 
of  the  three  networks.  We  note,  how¬ 
ever.  the  following  considerations:  (1) 
What  is  involved  is  a  claim  by  a  supple¬ 
mentary  service  that  it  cannot  survive  in 
competition  with  off-the-air  broadcast 
service  unless  it  is  allowed  to  duplicate 
some  of  the  product  of  its  competitors. 


**  Further,  we  note  that  the  proposed  rules 
afford  protection  against  undue  effects  aris¬ 
ing  out  of  the  prevention  of  nonsimultaneous 
duplication,  by  providing  that  in  single-sta¬ 
tion  situations  dupUcation  need  not  be  pre¬ 
vented  if  it  results  in  reducing  the  CATV 
system,  at  any  partlc\ilar  time,  to  presenting 
the  program  of  only  one  network. 

There  is  a  question  of  whether  CATV  can 
ever  become  a  significant  factor  in  such  mar¬ 
kets.  See.  e.g.,  Seiden  Report,  pp.  82-6. 
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rather  than  provide  new  product.  (2) 
Over  and  above  duplicating  program¬ 
ming,  the  CATV  operator  retains  his 
ability  to  provide  a  number  of  services  to 
his  subscribers.  Our  investigation  of 
network  programming  available  to  UHP 
stations  seeking  to  enter  two-station 
markets  indicates  that  a  significant  num¬ 
ber  of  popular  programs  are  not  being 
presented  by  the  existing  stations  in  such 
markets.**  The  15 -day  rule,  which  is 
truly  minimal  in  relation  to  the  extended 
periods  for  which  stations  now  receive  the 
exclusive  right  to  present  syndicated  and 
feature  film  programming,  will  allow  the 
CATV  to  present  the  great  bulk  of  the 
non-network  programming  broadcast  by 
distant  affiliates.  Moreover,  the  system 
may  be  able  to  offer  better  reception  of 
local  signals.  (3)  Our  provision  allow¬ 
ing  duplication  where  necessary  to  allow 
a  CATV  system  to  present — at  any  par¬ 
ticular  time — the  programs  of  two  net¬ 
works  was  originally  limited  to  situations 
in  which  the  system  Is  “affording  protec¬ 
tion  to  a  single  television  broadcast  sta¬ 
tion.”  See  proposed  §§  ll:.556(a)  (3)  and 
21.719(a)(3).  We  have  decided  to  ex¬ 
tend  that  provision  to  all  situations. 
Thus,  the  situations  in  which  delayed 
network  broadcasting  by  one  or  both  local 
stations  in  a  two-station  market  would 
leave  the  competing  cable  system  with 
only  one  or  no  network  programs  will  be 
avoided.**  (4)  Most  CATV  operators 
who  enter  the  heart  of  a  two-station 
market  must  be  expected  to  equip  them¬ 
selves  with  the  capacity  to  offer  the  pub¬ 
lic  the  signals  of  non-network  stations, 
if  at  all  possible.  Only  two  cases  (Rapid 
City,  S.  Dak.,  and  Great  Palls,  Mont.)  are 
put  forward  in  NCTTA’s  comments  as  in¬ 
stances  in  which  this  is  asserted  to  be 
impossible,  because  of  limited  channel 
capacity,  distance  from  independent  sta¬ 
tions  or  both.  (NCTA,  PC,  pp.  121-3.) 
Without  specifying  further,  NCTA  claims 
that  there  are  numbers  of  others  in  sim¬ 
ilar  situations.  On  the  present  record, 
however,  we  believe  that  the  problem  is 
sufficiently  confined  that  it  can  be  given 
appropriate  treatment  upon  application 
for  waiver  of  the  rules.  Moreover,  the 
overall  course  of  action  we  have  adopted 
will  give  us  an  opportunity  to  examine  a 
niunber  of  situations  in  which  a  CATV 
system  is  required  to  afford  15-day  non- 
duplication  protection  to  two  or  more 
stations  before  deciding  whether  to  ex¬ 
tend  this  requirement  to  the  great 
majority  of  microwave-served  systems. 


•*  CI.,  FCC,  Public  Notice.  Mimeo.  No.  3627, 
Report  No.  4664,  Issued  May  31, 1963. 

*  Under  the  provision  originally  proposed — 
now  applicable  to  sirstems  served  via  micro- 
wave  grants  made  imder  the  interim  pro¬ 
cedures — the  system  is  free  to  select  which  of 
two  network  programs  (both  of  which  are 
scheduled  for  delayed  broadcast  by  the  local 
station)  it  wlU  duplicate.  In  extending  this 
provision  to  cases  In  which  protection  is  af¬ 
forded  to  two  or  more  stations,  we  recognize 
that  we  create  the  possibUlty  of  “discrimina¬ 
tion” — l.e.,  that  a  system  could  theoretically 
decide  always  to  duplicate  the  programs  of 
one  station,  instead  of  basing  its  Judgment 
upon  the  needs  of  its  subscribers.  Upon 
complaint,  we  would  consider  carefully  any 
charge  of  abuse,  particularly  where  the  cable 
system  has  an  ownership  or  other  Interest 
in  one  of  the  two  stations  concerned. 


124.  Finally,  considering  the  case  of  a 
system  which  falls  effectively  “between” 
television  markets,  our  conclusions  are 
similar.  We  have  relieved  such  systems 
of  the  nonduplication  requirement  in 
many  instances.  Thus,  a  system  operat¬ 
ing  i^thin  the  overlapping  Grade  B  con¬ 
tours  of  a  multiplicity  of  stations  from 
different  markets  could  often  carry  all 
such  stations  without  affording  them 
program  exclusivity  against  each  other  or 
against  more  distant  stations.  There 
will  be  some  instances  in  which  a  “be¬ 
tween  market”  CATV  system  will  be  re¬ 
quired  to  afford  nonduplication  protec¬ 
tion  to  more  than  one  station.  In  many 
such  situations,  however,  the  stations 
protected  will  be  located  in  markets  con¬ 
taining  three  or  more  stations — thus  re¬ 
ducing  the  incidence  of  any  nonsimul- 
taneous  duplication.  In  most  such  situ¬ 
ations,  the  CATV  system  will  have  a 
highly  significant  fimction  to  perform  in 
improving  the  reception  of  the  available 
off-the-air  signals,  which  would  be  un¬ 
affected  by  any  nonduplication  require¬ 
ment.  On  the  whole,  we  are  convinced 
that  our  restriction  of  nonsimultaneous 
duplication  would  create  no  insuperable 
problems  for  such  systems.  Once  again, 
however,  the  overall  course  of  action  we 
have  adopted  will  give  us  an  opportunity 
to  examine  these  situations  again,  before 
extending  the  rules  to  the  great  majority 
of  systems. 

125.  There  remains  the  question  of  the 
precise  extent  of  the  restrictions  to  be  im¬ 
posed  upon  nonsimultaneous  duplication. 
After  examining  this  question  carefully, 
we  believe  that  the  15-day  before  and 
after  period  proposed  in  our  last  Notice 
should  be  adopted.  In  dealing  with  net¬ 
work  programs,  our  sample  week  study 
shows  that,  of  all  the  hours  of  delayed 
network  broadcasts,  10.2  percent  were  de¬ 
layed  less  than  1  day,  48.9  percent  were 
delayed  from  1-7  days,  30.2  percent  were 
delayed  8-15  days,  and  10.7  percent  were 
delayed  over  15  days.  A  more  detailed 
distribution  shows  that  the  number  of 
hours  of  delayed  network  broadcasts  fell 
off  sharply  at  the  end  of  a  7-day  period 
of  delay  and  once  again  at  the  end  of  a 
15-day  period. 

126.  These  figures  reflect  the  practices 
of  stations  of  which  only  a  miniscule  pro¬ 
portion  are  now  in  position  to  “program 
against”  a  CATV  in  an  effort  to  cause  a 
“blackout”  of  programs  on*  competing 
channels.  They  fully  justify  the  ad¬ 
vance  period  of  15-days  specified  in  our 
rule-making  proposal,  without  even  tak¬ 
ing  into  consideration  any  requirement 
for  the  prevention  of  duplication  of  non¬ 
network  programs  in  advance  of  their 
presentation  by  local  stations. 

127.  With  respect  to  the  “after”  non¬ 
duplication  period,  we  think  that  a  sim¬ 
ilar  15-day  period  is  called  for.  Our 
judgment  in  this  respect  is  not  based  on 
the  situation  with  regard  to  network 
programs,  since — as  we  have  pointed 
out — ^the  likelihood  of  duplication  after 
a  local  station  has  presented  a  network 
program  is  relatively  small.  But  a  15- 
day  “after”  period  is  clearly  a  minimal 
measure  of  protection  against  the  dupli¬ 
cation  of  syndicated  or  feature  film  pro¬ 
grams,  considering  the  extended  pe¬ 
riods — up  to  and  exceeding  5  years — for 


which  stations  now  bargain  and  obtain 
exclusivity  in  relation  to  such  programs. 

D.  MISCELLANEOUS  MATTERS:  THE  QUESnOH 
OF  A  TRANSITION  PERIOD 

There  are  a  number  of  subsidiary  issues 
relating  to  the  basic  requirements  of  the 
rules  which  we  have  not  treated  thus  far. 
Without  attempting  to  summarize  them 
in  advance,  we  discuss  them  here. 

128.  Use  of  predicted  contours.  In 
dealing  with  both  the  carriage  and  the 
nonduplication  requirements,  we  have 
made  liberal  use  of  the  signal  contour 
concepts  embodied  in  our  rules.  As  pro¬ 
posed  in  our  notices,  these  references 
were  entirely  to  predicted  contours.  As 
we  have  stated  several  times,  however, 
signal  contours  are,  in  the  present  con-  , 
text,  useful  rules  of  thumb.  And,  as  we 
have  repeatedly  recognized,  the  methods 
of  prediction  specified  in  our  rules  are 
based  on  various  assumptions  as  to  ter¬ 
rain  and  other  factors,  which  may  not 
necessarily  hold  true  in  an  individual  in¬ 
stance.  In  the  absence  of  other  infor¬ 
mation,  predictions  based  on  our  rules 
will  be  regarded  as  creating  a  prima  facie 
presumption  as  to  the  location  of  signal 
contours.  With  one  exception  to  be 
noted  later,  however,  any  party,  however, 
will  be  free  to  make  a  showing  that,  be¬ 
cause  of  terrain  or  other  factors,  the 
contours  lie  elsewhere.  If  the  parties  are 
imable  to  agree,  the  matter  may  be 
brought  to  us  for  resolution. 

129.  Material  degradation.  One  of  the 
matters  covered  by  the  proposed  rules  on 
which  dispute  has  long  been  endemic  is 
the  requirement  that  CATV  systems 
carry  the  signals  of  local  stations  “with¬ 
out  material  degradation.”  **  Broad¬ 
caster  interests — fearing  intentional  deg¬ 
radation  of  their  signals  by  CATVs— seek 
a  more  specific  definition  of  “material 
degradation  in  quality”  and  ask  that 
some  criteria  be  set  forth.  It  is  sug¬ 
gested  that  the  CATV  system  should  use 
a  good  quality  antenna  at  an  optimum 
site  chosen  after  consultation  with  the 
station’s  engineer  and  with  his  approval 
CATV  interests  point  out  that  many 
problems  in  the  reception  of  a  station’s 
signal  may  stem  from  deficiencies  that 
may  occur  anynvhere  in  a  transmission 
path  that  can  extend — in  the  case  of  net¬ 
work  programs — ^from  network  studios  in 
New  York  across  the  coimtry,  through 
a  station  transmitter  and  thence  to  the 
point  of  pickup  by  the  cable  system. 


•*  We  take  this  opportunity  to  comment  on 
the  arg^ument  of  TAME,  an  association  repre¬ 
senting  manufacturers  of  receiving  antenna 
equipment,  that  CATV  systems  should  be 
required  to  ensure  that  television  sets  ot 
subscribers  are  capable  of  receiving  local  sig¬ 
nals  off-the-air,  instead  of  requiring  that  the 
system  receive  and  carry- the  signals  of  local 
stations.  For  the  reasons  we  have  given, 
and  because  the  InstaUation  and  mainte¬ 
nance  of  roof-top  antennas  may  entail  sub¬ 
stantial  expense  for  the  subscriber — or  may 
not  otherwise  accord  with  the  subscriber'! 
desires,  we  think  It  preferable  to  require  that 
CATV  systems  carry  the  signals  of  local  sta¬ 
tions.  As  noted  above,  however,  in  those 
cases  where  the  system  does  not  carry  all 
Grade  B  or  better  signals,  we  have  required 
the  system  to  provide  and  maintain  a  switch 
enabling  the  subscriber  to  receive  off-the-air 
service,  if  he  should  desire  this  service. 
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They  deny  that  any  instances  of  delib¬ 
erate  degradation  have  occiirred,  and 
urge  us  to  leave  such  matters  to  the 
parties  to  work  out,  resolving  disputes  on 
a  case-by-case  basis. 

130.  We  will  not  attempt  to  prescribe 
specific  quality  standards  for  the  recep¬ 
tion  and  carriage  of  television  signals  by 
CATV  systems  in  this  proceeding.  Such 
action  may  be  desirable."  However,  with 
the  large  niunber  of  variables  Involved, 
it  would  take  some  time  to  develop  ap¬ 
propriate  technical  criteria.  Moreover, 
any  prescribed  minimum  standard 
would  fall  short  of  what  can  be  achieved 
by  cooperative,  good  faith  efforts  on  the 
part  of  CATV  op>erators  and  broadcast 
licensees.  With  the  adoption  of  general 
carriage  and  nonduplication  require¬ 
ments,  it  will  be  in  the  best  interest  of 
both  parties  to  provide  a  good  signal  on 
the  cable  in  order  to  retain  the  good  will 
of  the  subscribing  public. 

131.  We  shall,  however,  retain  a  gen¬ 
eral  requirement  that  local  signals  be 
cmried  "without  material  degradation.” 
We  stress  that  this  requirement  imposes 
a  duty  to  do  more  than  avoid  deliberate 
damage  to  reception  of  the  station’s  sig¬ 
nal.  CATV  systems  have  demonstrated 
an  ability  to  provide  a  good  signal,  re¬ 
ceived  off-the-air,  beyond  the  Grade 
B  contours  of  stations  they  have  them¬ 
selves  desired  to  carry.  Our  carriage  re¬ 
quirement,  on  the  other  hand,  applies 
only  where  at  least  a  Grade  B  contour  is 
in  fact  placed  over  the  CATV  commimity. 
And  the  system’s  obligation  to  the  local 
signal  is  at  least  as  great  as  its  obligation 
to  the  signals  of  more  distant  stations. 
Accordingly,  the  requirement  of  “no 
material  degradation”  implies  an  obli¬ 
gation,  on  the  part  of  the  CATV  operator, 
to  provide  appropriate  means  for  the  best 
reception  of  the  local  station’s  signal  that 
is  reasonably  possible.  In  this  regard, 
he  should  consult  with  the  station’s  en¬ 
gineer  as  to  the  optimum  site  and  manner 
in  which  to  receive  the  station. 

132.  On  the  other  hand,  the  cable  sys¬ 
tem’s  obligation  is  not  unlimited.  The 
station  has  an  obligation  to  provide  a 
transmission  that  meets  the  technical 
standards  laid  down  in  our  rules.  It  can¬ 
not  expect  a  cable  system  to  make  good 
deficiencies  in  its  signal  that  result  from 
its  failure  to  meet  these  minimum  re¬ 
quirements.  Nor  can  it  deihand  more 
than  a  reasonable  effort  on  the  part  of 
the  CATV  operator  to  provide  the  best 
reception  of  its  signal  possible  in  all  the 
circumstances.  If  both  parties  operate 
in  good  faith,  we  believe  that  most  prob¬ 
lems  can  be  resolved.  Any  disputes  may 
be  brought  to  us  for  ruling  on  a  case-by¬ 
case  basis. 

133.  Selection  of  a  channel  for  car¬ 
riage  purposes.  Closely  related  to  the 
question  of  “material  degradation”  is  the 
issue  of  the  channel  on  w];iich  the  local 
station  is  carried.  NCTA  has  submitted 


"We  note  the  pendency  of  a  petition  for 
rule  making  to  prescribe  technical  standards 
for  the  reception  and  carriage  of  television 
signals  by  all  CATV  systems,  filed  on  July  28, 
1964,  by  Springfield  Television  Broadcasting 
Corp.  (RM-636).  We  will  consider  that  peti¬ 
tion  In  the  general  proceeding  concerning 
CATV  regulation  Instituted  today  (PCC 
»-  ,Partn). 


a  showing  indicating  that  carriage  of 
signals  on  a  cable  system  on  the  same 
channel  as  that  on  which  they  are  trans¬ 
mitted  can  cause  degradation  due  to  in¬ 
terference  from  (1)  the  off-the-air  signal 
(picked  up  by  the  subscriber’s  set  “from 
the  receiver  chassis,  from  power  lines,  or 
from  other  sources”)  where  that  signal 
is  strong  or  (2)  radiation  from  the  cable 
(even  within  the  limits  permitted  by 
§  15.161  of  our  rules)  where  the  CA’TV  is 
attempting  to  receive  a  weak  off-the-air 
signal.  (See  NCJTA,  Appendix  to  Reply 
Comments,  Ex.  4.)  On  the  other  hand, 
broadcasters  prefer  to  be  carried  on  their 
own  channel,  if  this  is  possible  without 
material  degradation.  Moreover,  they 
contend  that  the  only  way  for  a  station 
to  build  and  maintain  program  identifi- 

fation  with  the  CATV  audience  is  for 
heir  signal  to  be  received  on  the  cable 
always  on  the  same  channel."  And  there 
are  some  who  assert  that  a  local  station 
can  be  carried  “on-channel”  without  deg¬ 
radation  (e.g.,  through  various  means 
of  amplifying  that  signal) — particularly 
where  the  off-the-air  signal  is  of  less 
than  principal  city  grade. 

134.  There  is  no  way  to  prescribe  a 
specific  rule  covering  all  of  the  various 
situations  possible.  Where  practicable 
without  material  degradation,  however, 
we  will  require  that  the  local  station  be 
carried  on  its  own  channel.  Moreover, 
once  a  channel  position  on  the  cable  is 
selected,  we  do  not  believe  it  should  ordi¬ 
narily  be  changed  without  the  station’s 
consent,  except  to  accommodate  the  sig¬ 
nal  of  a  station  having  higher  claims,  be¬ 
cause  it  places  a  higher  grade  signal  over 
the  CATV  community.  Without  incor¬ 
porating  an  express  provision  in  the 
rules,  we  would  examine  any  charges  of 
abuse  upon  complaint. 

135.  We  note  one  additional  matter  in 
this  connection.  There  may  be  situa¬ 
tions  in  which  the  presence  of  a  strong 
off-the-air  signal  or  other  factors  render 
one  or  more  channel  positions  on  the 
cable  inferior  to  others — no  matter  what 
signal  is  placed  in  those  positions.  In 
such  situations,  the  cable  system  may 
have  a  choice  between  placing  a  local 
signal  (i.e„  one  required  to  be  carried) 
or  a  nonlocal  signal  (i.e.,  one  not  required 
to  be  carried)  in  the  inferior  position. 
We  expect  the  local  station  to  be  given 
preference  in  such  choices,  and  construe 
the  requirement  of  carriage  without  ma¬ 
terial  degradation  to  impose  this  obh- 
gation. 

136.  Duplication;  the  means  of  preven¬ 
tion.  There  are  fa^ically  three  ways  in 
which  duplication — simultaneous  or  non- 
simultaneous — can  be  avoided,  (a)  The 
duplicating  signal  may  be  “blacked  out” 
and  a  slide  substituted,  informing  the 
subscriber  of  the  channel  on  which  and 
time  at  which  he  may  view  the  deleted 
program,  (b)  ’The  signal  of  the  pro¬ 
tected  station  may  be  switched  so  that 
it  appears — during  the  “blsicked  out”  pe¬ 
riod — on  both  its  own  channel  and  on  the 
channel  of  the  duplicating  station,  (c) 
’The  “blacked  out”  period  may  be  filled 
with  the  signal  of  some  other,  nondupll- 


*Tbe  Importance  of  this  matter  in  situ¬ 
ations  where  the  CATV  viewer  Is  a  participant 
in  a  rating  sample  is  particularly  stressed. 


eating  station  carried  on  the  system 
(which  would  then  appear  simultane¬ 
ously  both  on  its  own  channel  and  on 
the  duplicating  channel)  or  by  other 
material  of  the  cable  operator’s  choosing. 
In  any  of  these  cases,  the  switching 
required  may  be  performed  manually  or 
by  means  of  various  automatic  devices.** 

137.  Some  broadcasters  urge  that  the 
use  of  a  slide  is  the  only  effective  way 
to  establish,  in  the  eyes  of  the  subscrib¬ 
ing  public  and  the  advertiser,  the  exclu¬ 
sivity  that  the  rule  is  designed  to  protect. 
Other  broadcasters,  while  not  insisting 
upon  the  use  of  a  sUde,  contend  that 
carriage  of  their  signal  on  more  than 
one  channel  tends  to  destroy  their  pro¬ 
gram  identification  in  the  eyes  of  the 
audience  and  the  advertiser.  CATV  in¬ 
terests,  on  the  other  hand,  generally 
prefer  to  retain  the  abUity  to  fill  a 
“blacked  out”  period  with  program  ma¬ 
terial,  either  from  another  broadcast 
signal  or  of  their  own  choosing,  so  as 
to  avoid  subscriber  dissatisfaction. 

138.  We  will  not  require  the  use  of  a 
slide.  While  it  may  be  of  some  benefit 
to  the  broadcaster — particularly  in  deal¬ 
ing  with  local  advertisers — the  benefit  is 
a  marginal  one  compared  with  the  major 
benefit  of  nonduplication.  The  interests 
of  the  CATV  system  outweigh,  we  think, 
this  consideration.  We  will,  however, 
require  that,  upon  the  station’s  request, 
the  caUe  system  refrain  from  carrying 
its  signal  on  more  than  one  channel.'" 
The  CATV  operator*  has  no  stake  in 
whether  a  “black  out”  period  is  filled  by 
the  protected  station’s  signal  or  the  sig¬ 
nal  of  another  station.  Neither  has  the 
subscriber.  Moreover,  by  filling  “blacked 
out”  periods  with  material  other  than 
the  signal  of  the  protected  station,  the 
parties  would  largely  avoid  another  prob¬ 
lem  discussed  in  the  comments — the 
“clipping”  or  other  disruption  that  may 
occur  when  switching  is  not  properly 
coordinated  with  the  local  station’s  pro¬ 
gramming."  Whether  the  fault  in  such 
situations  lies  with  the  broadcaster  (in 
failing  to  keep  to  standard  time  sched¬ 
ules)  or  with  the  CATV  (in  failing  to 
perform  switching  operations  or  set  time 
clocks  accurately),  the  problem  can  be 
alleviated  by  the  use  of  a  slide  or  a  signal 
other  than  that  of  the  protected  station. 
The  local  programs  and  advertisements 
will  then  be  received  in  their  entirety  on 
the  channel  of  the  local  station  and  the 
CATV  operator  will  retain  full  control 
over  the  switching  that  occurs  on  the 
duplicating  channel. 

139.  Duplication;  nature  and  timing 
of  notice  from  local  station.  The  rule 


*  The  mechanisms  now  in  use  for  this 
purptoee  depend  upon  a  preset  time  clock. 

™We  know  of  no  reason  why  CATV  oper¬ 
ators  should  want  to  carry  the  signal  of  a 
local  station  on  more  than  one  channel,  ex¬ 
cept  to  accomplish  nonduplication.  The  loss 
of  program  Identification  for  the  local  station 
would  be  the  same  whenever  such  duplicate 
carriage  occurred.  Accordingly,  we  have 
made  this  reqiilrement  apply  generally. 

"  By  “clipping”  the  parties  are  referring 
to  situations  in  which  CATV  suhecribers 
miss  the  beginning  or  last  few  minutes  of  a 
program.  Including  local  advertisementa.  be¬ 
cause  of  a  failure  of  coordination  between 
switching  op^atlons  and  the  protected  sta¬ 
tion's  programming. 
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originally  proposed  in  Docket  No.  14895 
would  have  required  a  station  entitled  to 
nonduplication  protection  to  give  the 
competing  CATV  system  at  least  30  days 
advance  notice  of  the  date  on  which  the 
protected  broadcast  would  occur.  In  our 
1963  notice,  we  modified  this  requirement 
to  provide  for  “notification  as  soon  as 
possible  and  in  any  event,  at  least  seven 
days  in  advance  of  the  date  of  the  pro¬ 
gram’s  scheduled  presentation  over  the 
CATV  system.’’  See  proposed  rules 
11.556(a)(1)  and  21.710(a)(1). 

140.  CA'TV  interests  make  various  ob¬ 
jections  to  this  provision,  and  we  have 
in  any  event  reconsidered  the  entire 
matter.  Given  a  requirement  for  15-day 
nonduplication,  the  searching  out  of 
duplicating  programs  in  the  schedules 
of  competing  stations  can  imiiose  some 
burden  on  the  CATV  operator — especially 
with  regard  to  syndicated  and  feature 
film  programs,  which  may  be  scheduled 
in  different  markets  on  widely  varying 
dates  with  little  regular  pattern,  and 
particularly  where  he  is  required  to  pro¬ 
tect  more  than  one  station.  We  think 
this  task  should  properly  be  undertaken 
by  the  broadcaster  requesting  protection, 
i.e.,  that  he  should  specify  both  the  pro¬ 
gram  to  be  protected  and  the  program 
against  which  he  desires  protection.  For 
the  most  part,  this  burden  will  be  mini¬ 
mal — particularly  in  relation  to  regu¬ 
larly  scheduled  network  programs. 
Where  it  is  more  than  minimal,  we  think 
the  broadcaster  should  bear  it  unless  the 
CATV  operator  would  prefer  to  do  so 
himself.  The  proposed  rules  will  be  mod¬ 
ified  accordingly. 

141.  On  the  other  hand,  with  the 
broadcaster  notifying  the  system  of  the 
programs  as  to  which  he  desires  pro¬ 
tection,  the  remaining  reasons  for  spec¬ 
ifying  a  period  for  advance  notification 
are  (1)  to  give  the  cable  operator  an  op¬ 
portunity  to  arrange  for  the  appropriate 
switching  operations,  and  (2)  to  give 
him  an  opportimity  to  keep  siibscribers 
informed  of  the  differences  between  the 
program  schedules  for  the  duplicating 
distant  stations  which  are  printed  in  area 
newspapers  or  other  publications  and 
their  schedules  as  they  vrill  appear  on 
the  cable  system.  Any  broadcaster  de¬ 
siring  to  retain  the  good  will  of  sub¬ 
scribers  will  naturally  seek  to  provide 
the  required  information  to  the  cable 
system  as  early  as  possible.  Last  min¬ 
ute  changes  in  the  scheduling  of  both 
network  and  non-network  programs  do 
occur,  however.  Considering  all  factors, 
we  have  decided  to  require  notification 
as  soon  as  possible  and,  in  any  event,  no 
later  than  48  hours  preceding  the  broad¬ 
cast  of  the  program  to  be  deleted.  How¬ 
ever,  we  also  expect  the  CATV  system 
to  afford  reasonable  cooperation  in  case 
of  shorter  notice. 

142.  Duplication;  color  transmission. 
CATV  interests  urge  vigorously  that  they 
should  not  be  required  to  delete  recep¬ 
tion  of  programs  transmitted  in  color  in 
order  to  avoid  duplication  of  the  same 
programs  in  black  and  white.  They  urge 
that  a  significant  number  of  subscribers 
possess  color  receivers  and  that  a  signif¬ 
icant  number  of  local  stations  carrying 
network  broadcasts  available  in  black 
and  white  or  color  do  not  themselves 
possess  color  transmission  equipment. 


Nonduplication  of  these  stations,  they 
contend,  can  destroy  the  usefulness  of 
the  subscriber’s  color  receiver. 

143.  We  are  not  convinced  that  the 
problem  is  as  wide-spread  as  NCTA 
claims  it  to  be.'*  However,  we  also  would 
not  wish  to  withdraw  from  a  significant 
proportion  of  subscribers  the  opport- 
nity  to  view  programs  in  color  unless 
there  are  weighty  considerations  justify¬ 
ing  such  action.  With  the  market  for 
color  receivers  showing  substantial  ex¬ 
pansion,  and  with  all  networks  com¬ 
mencing  a  significant  amount  of  color 
transmission,  we  believe  that  almost  all 
stations  will  have  equipped  themselves 
for  color  transmission  in  the  relatively 
near  future.  In  the  interim,  we  believe 
that  some  relief  from  nonduplication  re¬ 
quirements  may  be  warranted.  However, 
present  levels  of  color  receiver  saturation 
are  relatively  low.  We  are  not  now  in 
position  to  specify  any  particular  level 
of  color  set  saturation  among  a  system’s 
subscribers  which  would  always  justify 
removal  of  the  nonduplication  require¬ 
ments.  We  are  therefore  adopting  rules 
without  a  specific  provision  on  this  sub¬ 
ject,  but  are  calling  for  comments  on  it 
in  the  related  notice  of  proposed  rule 
making  issued  today  (PCC  65-334,  Part 
I).  Before  imposing  nonduplication  re¬ 
quirements  on  the  bulk  of  microwave- 
served  CATV  systems  or  the  industry  at 
large,  we  will  address  ourselves  to  this 
subject  again.  In  the  interim,  we  will 
consider  individual  cases  on  application 
for  waiver  of  the  rules. 

144.  Stations  entitled  to  carriage  and 
nonduplication:  satellites  and  trans¬ 
lators.  As  proposed,  the  rules  would  not 
require  cable  systems  to  carry  or  non¬ 
duplicate  boosters,  repeaters,  trans¬ 
lator  television  stations  or  satellites 
(which  do  not  originate  at  least  seven 
hours  per  week  of  local  programming) 
unless  such  facilities  present  the  pro¬ 
gramming  of  a  station  which  is  otherwise 
entitled  to  carriage  and/or  nonduplica¬ 
tion.  Both  CATV  and  broadcaster  in¬ 
terests  ■'have  expressed  dissatisfaction 
with  this  provision.  The  CATVs  urge 
that  a  satellite  originating  only  seven 
hours  per  week  is  still  primarily  a  re¬ 
peater  facility,  which  does  not  stand  on 
the  same  f (rating  as  a  Icraal  station.  Be¬ 
yond  this,  they  contend  that  our  failure 
to  impose  restrictions  upon  the  duplica¬ 
tion  of  local  station  programming  by 
translators  is  discriminatory.  The 
broadcasters — with  the  support  of  vari¬ 
ous  independent  translator  groups — urge 
that  satellites  and  translators  should 
have  the  same  carriage  and  nonduplica¬ 
tion  benefits  as  regular  local  stations, 
with  no  prerequisite  for  a  minimum 
amount  of  local  program  origination. 


NCTA  shows  that  one  out  of  every  four 
stations  whose  signals  were  carried  by  micro- 
wave-served  cable  systems  as  of  the  date  of 
Its  conunents  was  not  equipped  for  color 
transmission.  Casual  Inspection  of  the  list 
of  72  stations  it  submits,  however,  reveals 
that  a  large  number  are  nonnetwork,  inde¬ 
pendent  stations  or  affiliates  of  networks 
that  have  not,  until  recently,  engaged  in  a 
significant  amount  of  color  transmission. 
At  least  one  of  the  stations  is  a  noncom¬ 
mercial,  educational  station.  (See  NCTTA, 
PC,  Ex.  No.  31.) 


Pointing  out  that  such  auxiliary  facili-  S 
ties  are  normally  located  in  underserved  K 
areas  with  a  corresponding  need  for  free  K 
reception  service,  the  broadcasters  claim  B 
that  a  lack  of  relief  from  CATV  competi-  I 
tion  will  discourage  licensees  from  con¬ 
tinuing,  or  undertaking  new,  translator  or 
satellite  ventures  to  meet  that  need. 
Further,  they  point  out  that  unless  a  sat¬ 
ellite  obtains  protection  akin  to  that  af¬ 
forded  a  full-fledged  local  station,  it  may 
never  have  the  opportunity  to  develop 
into  such  a  full -figged  station. 

145.  We  think  the  broadcasters’  basic 
point  with  regard  to  satellite  stations  is 
sound.  Both  as  means  for  extending 
off-the-air  service  and  as  potential  local 
stations,  we  think  satellites  are  entitled 
to  the  basic  benefits  of  the  rules.  How¬ 
ever,  a  satellite  cannot  be  treated  pre-  , 
cisely  as  we  would  treat  any  other  tele-  I 
vision  station.  A  satellite’s  coverage  con¬ 
tours  may  overlap  the  “equal  priority” 
contours  of  the  parent  station,  thus  cre¬ 
ating  off-the-air  duplication  of  pro¬ 
gramming.  But  this  has  nothing  to  do 
with  the  geographical  scope  of  the  mar¬ 
ket  in  which  satellite  and  parent  operate 
as  a  finit,  and  should  not  result  in  a  loss 
of  nonduplication  protection  for  both. 

On  the  other  hand,  if  the  CATV  system 
involved  has  wide  channel  capacity,  i 
treatment  of  a  satellite  as  a  fuU-fledg^  || 
station  might  in  some  instances  require 
the  system  to  carry  both  satellite  and 
parent,  with  only  a  very  marginal 
amount  of  nonduplicating  programming 
added  for  the  benefit  of  subscribers.  We 
believe  that  a  satellite  and  its  parent 
should  generally  be  treated  as  a  imit. 
Carriage  of  one  will  relieve  a  CATV  sys¬ 
tem  of  any  obligation  to  carry  the  other. 
Affording  nonduplication  protection  to 
one  will  relieve  the  system  of  any  obliga¬ 
tion  to  afford  protection  to  the  other. 
However,  off-the-air  dupli<»tion  of  a 
satellite’s  programming  by  a  parent  sta¬ 
tion,  or  vice  versa,  will  not  result  in  a 
loss  of  exclusivity  for  both. 

146.  The  question  as  to  translators, 
whether  station-owned  or  independently 
owned,  is  a  more  difficult  one.  For  it 
involves  broad  issues  as  to  the  appropri¬ 
ate  role  of  these  auxiliary  broadcast  fa¬ 
cilities.  We  are  urged  by  Dr.  Seiden  to 
consider  a  wide  expansion  in  their  use, 
to  extend  the  service  areas  of  small  mar¬ 
ket  stations  and  bring  three  full  network 
services  to  the  entire  country  off-the- 
air."  And  we  are  considering  an  ex-  J 
panded  use  of  translators  in  certain  lim-  t 
ited  circumstances.”  "rhe  issues  raised,  E 
however,  are  entirely  too  broad  for  reso-  r 
lution  here.  For  the  present,  we  have  f 
decided  to  treat  translators  and  other  I 
repeaters  in  the  manner  proposed  in  our  t 
notices  in  these  prcraeedings.  Where  | 
they  operate  within  the  Grade  B  or  bet-  i 
ter  contour  of  the  station  whose  pro-  | 
gramming  they  rebroadcast,  they  will  be  i 
treated  as  extensions  of  that  station’s 
facilities,  adding  to  its  rights  under  the 
rules  only  to  the  extent  they  bring  its 
service  to  an  area  which  would  otherwise 
not  have  it  because  of  terrain  or  other 
factors.  Nor  will  any  off-the-air  dupli- 


”See  Seiden  Report,  pp.  7,  22,  89-90. 
^*See  notice  of  proposed  rule  making  In 
Docket  No.  16858,  Issued  February  19,  1966. 
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cation  due  to  translators  and  other  re¬ 
peaters  be  regarded  as  ground  for  with- 
^ding  nonduplication  protection  from 
the  originating  station.  However,  in  the 
related  notice  of  proposed  rule  making 
Issued  today  (PCC  65-334),  we  have 
called  for  comments  on  the  appropriate 
role  of  translators  and  the  manner  in 
which  they  should  be  treated  for  pur¬ 
poses  of  carriage  and  nonduplication  by 
CATV  systems.  We  will  therefore  have 
an  opportunity  for  further  consideration 
of  this  subject  in  the  relatively  near 
future. 

147.  Finally,  we  point  out  that  trans¬ 
lators  and  satellites— unlike  CATV  sys-r 
terns— operate  under  the  provisions  of 
section  325  of  the  Act  and  that  our  rules 
now  Impose  restrictions  on  the  use  of 
station-owned  VHP  translators  to  invade 
the  service  areas  of  other  stations  whose 
programs  would  be  •  duplicated.  (See 
{ 74.732(3)  of  the  rules.)  The  question 
of  whether  further  restrictions  should 
be  imposed  on  duplication  of  the  pro¬ 
gramming  of  local  stations  by  translators 
repeating  the  signals  of  distant  stations 
is  also  too  broad  for  resolution  here.  We 
will  evaluate  it  in  light  of  further  expe¬ 
rience  or,  where  raised,  in  the  context 
of  individual  grants.™ 

148.  Agreements  bettoeen  broadcasters 
and  CATV  systems  as  to  carriage  and 
nonduplication.  We  have  emphasized 
throughout  these  proceedings  that  any 
rules  adopted  are  not  intended  to  pre¬ 
clude  parties  from  arriving  at  agree¬ 
ments  tailored  to  the  specific  circum¬ 
stances  in  which  they  find  themselves. 
The  carriage  and  nonduplication  require¬ 
ments  operate  only  at  the  request  of  the 
station,  and  the  nonduplication  require¬ 
ment  specifically  depends  upon  notifica¬ 
tion  by  the  station.  The  rules  establish 
the  minimum  to  which  the  station  is  en¬ 
titled— not  the  minimum  it  must  de¬ 
mand.  Similarly,  they  establish  the 
maxim  I  im  we  wlU  require  of  the  cable 
system  as  a  normal  matter,  not  the  max¬ 
imum  to  which  it  may  agree  in  particular 
circumstances. 

149.  NCTA  points  to  language  in  our 
1963  notice  indicating  that  it  is  not  our 
intention  to  upset  or  replace  existing 
agreements  between  broadcasters  and 
CATV  systems  “which  both  parties  still 
believe  suited  to  their  particular  situa¬ 
tion.”  This  language,  it  claims,  “liter¬ 
ally  invites  the  broadcaster  to  repudiate 
existing  agreements.”  Some  of  these 
agreements,  it  notes,  have  been  written 
for  definite  periods  of  time;  all  of  them 
were  entered  into  after  oiur  Carter  Moun¬ 
tain  decision  gave  notice  that  we  were 
prepared  to  impose  some  carriage  and 
nonduplication  requirements  in  connec¬ 
tion  with  the  licensing  of  common  car¬ 
rier  microwave  facilities.  In  NCTTA’s 
view,  these  agreements  were  forced  upon 
cable  operators  by  our  action  and — 
where  narrower  than  the  rules  adopted — 
should  not  now  be  repudiated.  (NCTTA, 
PC,  pp.  112-13.) 

150.  The  question  of  whether  a  broad¬ 
caster  or  a  CATV  operator  should  be 
bound  by  an  agreement  entered  into  on 


”  We  consider  this  subject  explicitly  In  the 
related  notice  of  proposed  rule  making  and 
noUce  of  Inquiry  issued  today  (FCC  65-334) . 
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the  basis  of  varying  calculations  as  to 
our  probable  action  Is  not  one  we  can 
resolve  by  rule.  Insofar  as  it  may  turn 
on  considerations  of  “good  faith  and  fair 
dealing”  by  our  licensees.™  the  facts  of 
each  case  must  be  controlling.  We  wUl 
therefore  consider  it  on  a  case-by-case 
basis,  where  raised,  taking  into  account 
the  equities  of  the  parties  in  the  specific 
circumstances  involved  and  the  other 
pertinent  public  interest  considerations. 

151.  Procedural  matters;  notification 
by  applicant.  The  proposed  rules  would 
impose  upon  the  applicant  for  microwave 
facilities  in  either  the  common  carrier 
or  private  business  radio  service  the  duty 
of  notifying  any  television  stations 
within  whose  predicted  Grade  A  or 
Grade  B  contours  the  CATV  systems  it 
seeks  to  serve  may  fall.  (See  proposed 
§§  11.556(b)  and  21.710(b).)  NCTA 
objects  generally,  argiilng  that  stations 
normally  retain  attorneys  to  keep  them 
advised  of  the  filing  of  applications  that 
may  affect  their  interests.  American 
Telephone  &  Telegraph  Co.  and  others 
argue  that  burdens  of  this  nature  should 
not  be  imposed  upon  the  carrier  bringing 
video  service  to  CATV  systems. 

152.  The  purpose  of  the  proposed  pro¬ 
vision  is  to  ensure  that  actual  notice  of 
the  filing  and  basic  content  of  applica¬ 
tions  reaches  those  most  concerned — ^in 
this  instance,  affected  broadcasters.  As 
we  have  recognized  throughout,  there 
may  well  be  cases  in  which  one  or  more 
parties  wish  to  seek  more  or  less  than 
the  rules  provide.  The  Congress  has  re¬ 
quired  that  broadcasters  give  public  no¬ 
tice  of  the  filing  of  their  applications  “in 
the  principal  area  which  is  served  or  is 
to  be  served  by  the  station.”  Communi¬ 
cations  Act,  section  311(a),  47  UB.C. 
section  311(a).  We  think  an  analogous 
requirement  is  appropriate  here. 

153.  On  the  other  hand,  we  agree  that 
a  common  carrier  providing  video  service 
to  CATV  systems  should  not  itself  be 
reqiiired  to  carry  out  the  notification  in¬ 
volved.  However,  the  obligation  is  one 
which  the  carrier  can  easily  impose  upon 
the  customer  ordering  service.  Accord¬ 
ingly,  we  have  modified  proposed  S  21.710 
(b)  to  provide  that  the  carrier’s  applica¬ 
tion  shall  contain  a  statement  that  the 
appropriate  television  stations  have  been 
notified  by  the  CATV  systems  involved. 

154.  Finally,  in  this  one  instance,  we 
think  it  appropriate  to  require  all  par¬ 
ties  to  use  predicted  contours  based  on 
the  computations  prescribed  in  our  rules. 
(See  §  73.684  of  the  rules.)  The  “notice” 
stage  of  an  application  is  not  one  at 
which  it  is  appropriate  to  consider  dis¬ 
putes  between  parties  as  to  the  location 
of  coverage  contours.  Moreover,  it  is 
reasonable  to  require  notice  somewhat 
broader  in  its  scope  than  the  action 
which  may.  in  some  instances,  be  taken 
ultimately. 

155.  Procedural  matters;  special  pro¬ 
cedures  and  interim  reli^.  The  pro¬ 
posed  rules  set  out  the  specific  procediu^ 
to  be  followed  in  the  event  that  a  party 
believes  that  one  or  more  provisions 
should  not  apply  in  the  particular  cir- 
ciunstances  of  its  case.  (See  proposed 
S$  11.557  and  21.711.)  On  further  con- 
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sideration,  we  have  deleted  these  pro¬ 
visions.  The  Communications  Act  and 
our  normal  rules  prescribe  the  proce¬ 
dures  to  be  followed  in  considering  ap¬ 
plications  for  permits,  licenses  and  other 
authorizations."  Further,  we  have  pro¬ 
vided  generally  for  the  consideration  of 
requests  for  waiver  of  any  rule.  (See 
§  1.3  of  the  rules.)  And  our  concern 
with  special  procedures  stemmed  largely 
from  our  initial  decision  to  restrict  the 
carriage  and  nonduplication  require¬ 
ments  to  the  Grade  A  contour,  notwith¬ 
standing  the  strong  indication  that  many 
stations  would  request  protection  out  to 
their  Grade  B  contours.  (See  pars.  5-7, 
10-12  of  oiu*  1963  notice  in  these  pro¬ 
ceedings.)  As  we  have  now  extended 
the  geographical  scope  of  the  carriage 
and  nonduplication  requirements,  while 
providing  for  relief  from  their  impact  in 
cases  where  there  is  “off-the-air”  dupli¬ 
cation,  the  need  for  special  procedures  is 
substantially  lessened.  On  the  whole,  we 
are  not  now  persuaded  that  special  pro¬ 
cedures  will  be  necessary.  We  will  evid- 
uate  this  question,  however,  in  light  of 
further  experience  and  particularly  in 
light  of  the  general  proceeding  on  CATV 
matters  instituted  ^ay. 

156.  Procedural  matters;  enforcement 
and  sanctions.  The  proposed  rules  are 
designed  to  operate  as  conditions  upon 
the  access  of  CATV  systems  to  microwave 
authorizations  and  service.  A  system 
that  accepts  a  license  in  the  Business 
Radio  Service  but  refuses  to  abide  by  the 
rules  is  subject  to  a  cease  and  desist  order 
or  to  revocation  of  license,  pursuant  to 
section  312  of  the  Communications  Act. 
A  broadcaster  who  abuses  the  benefits 
granted  him  rmder  the  rules  subjects 
himself  both  to  a  loss  of  those  benefits 
through  a  waiver  of  the  rules,  and,  in 
sufQciently  serious  cases,  to  action 
against  his  broadcast  authorization.  In 
the  Domestic  Public  Point-to-Point 
Microwave  Radio  Service,  the  proposed 
rule  would  require  the  relevant  carrier 
to  Include  the  appropriate  requirements 
in  its  tariffs  or  in  any  contracts  for 
service  to  any  CATV  system.  If  a  system 
receiving  service  imder  these  provisions 
refuses  to  abide  by  them,  it  is  subject  to 
withdrawal  of  service  by  the  carrier.  If 
the  carrier  does  not  carry  out  its  obliga¬ 
tion,  it  is  subject  to  a  cease  and  desist 
order  or  revocation  of  license.  If  a 
broadcaster  abuses  his  position,  he  is 
once  again  subject  to  a  loss  of  benefits 
under  the  rules  or  to  action  against  his 
broadcast  authorization. 

157.  niere  are  two  major  questions 
raised  by  this  procedural  scheme.  The 
American  Telephone  ft  Telegr^h  Co. 
argrues  that  a  common  carrier  should  not 
be  required  to  xmdertake  the  interpreta¬ 
tion,  application  and  enforcement  ^of 
rules  which  may  be  subject  to  consider¬ 
able  dispute  between  its  CATV  customers 
and  affected  broadcasters.  We  think 
there  is  merit  in  this  argument.  Ac¬ 
cordingly,  we  have  modified  proposed 
§  21.711  to  provide  that  where  there  Is 
a  dispute  between  a  broadcaster  and  a 
CATV  customer  on  the  question  of 
whether  the  customer  is  complying  with 
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the  applicable  tariff  or  contract  condi¬ 
tions,  the  carrier  may  refer  the  matter 
to  us  for  a  ruling.  However,  we  will  re¬ 
quire  the  carrier  to  obtain  from  any 
customer  a  statement  of  willingness  to 
comply  with  the  applicable  conditicms 
prior  to  providing  the  relevant  service. 

158.  NCTA  argues  that  we  should  im- 


Docket  No.  15586  (notice  of  proposed 
rule  making  issued  August  3,  1964)  we 
are  considering  a  number  of  matters 
with  relation  to  the  appropriate  fre¬ 
quency  allocations  for  microwave  facili¬ 
ties  serving  CATV  systems.  One  of  the 
proposals  imder  consideration  is  the 
creation  of  a  new  service  for  all  noncom- 
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who,  after  giving  notice  of  his  intention 
to  carry  a  program  and  requiring  a  cable 
system  to  delete  a  duplicating  presenta¬ 
tion  of  the  same  program,  thereafter 
fails  to  broadcast  the  program  at  all. 
We  have  made  it  clear  that  we  will  ex¬ 
amine  charges  of  abuse.  We  take  this 
opportunity,  however,  to  stress  one  gen¬ 
eral  proposition  that  we  consider  of 
overriding  importance :  The  proposed 
rules  will  not  work  at  all  without  a  rea¬ 
sonable  amount  of  good  faith  cooperation 
between  the  affected  parties  Particu¬ 
larly  in  the  early  stages  of  their  opera¬ 
tion,  we  expect  a  certain  number  of 
errors  to  be  made — a  certain  number  of 
programs  to  be  duplicated  through  in¬ 
advertence  on  the  part  of  the  cable 
operator  or  to  be  needlessly  “blacked 
out”  through  an  error  by  the  broadcaster 
in  transmitting  scheduling  information — 
even  with  the  utmost  good  faith  on  all 
sides.  An  occasional  such  error  may 
occur  even  after  the  parties  have  worked 
out  the  practical  operating  details  and 
have  become  accustomed  to  operation 
imder  the  rules.  We  would  not  regard 
errors  of  this  kind  as  an  abuse  of  our 
rules.  Parties  must  make  a  showing 
that  substantial  efforts  have  been  made 
to  resolve  outstanding  problems  before 
requesting  action  on  our  part. 

159.  Copyright  matters.  A  number  of 
participants  in  these  proceedings  urge  us 
to  incorporate  in  our  rules  an  express 
declaration  that  nothing  in  them  is  in¬ 
tended  to  affect  in  any  way  the  copyright 
or  other  rights  that  broadcasters  or 
others  may  have  in  television  program 
material.  We  think  incorporation  of  such 
a  declaration  in  the  rules  is  unnecessary. 
We  have  noted  (par.  55,  fn.  32,  above)  the 
pendency  of  suits  in  which  programs 
suppliers  are  seeking  to  establish  their 
rights  to  control  the  use  by  CATV  systems 
of  signals  canning  their  programs.  We 
have  also  noted  that  such  suits  fall  en¬ 
tirely  beyond  our  jurisdiction.  Our  de¬ 
cision  to  require  nonduplication  takes  ac¬ 
count — as  it  must — of  the  existing  prac¬ 
tices  of  CATV  system  operators  and  the 
present  inability  of  program  suppliers  to 
control  the  availability  of  their  programs 
via  CATV.  For  these  facts  are  central  in 
any  evaluation  of  the  nature  and  effects 
of  competition  between  CATV  and  tele¬ 
vision  broadcasting.  Our  determinaUon 
does  not  rest,  however,  on  any  theory  con¬ 
cerning  the  requirements  of  copsrright 
or  any  federal  or  state  law  other  than 
the  provisions  of  the  Communications 
Act  we  have  discussed."  Nor  is  anything 
we  have  said  or  done  intended  to  affect 
the  determinations  of  other  federal  or 
state  tribunals  as  to  matters  within  their 
jurisdiction. 

160.  Possible  creation  of  a  new  micro- 
wave  service  for  CATV  systems.  In 


Stations  (CARS  Service),  in  which  the 
licensing  of  stations  would  be  adminis¬ 
tered  by  the  Commission’s  Broadcast 
Bureau.  If  such  a  proposal  is  adopted, 
we  will  apply  the  rules  here  adopted  to 
the  new  CARS  Service  without  further 
rule  making  proceedings. 

161.  The  question  of  a  transition  per¬ 
iod.  We  have  tailored  our  requirements, 
both  as  to  carriage  and  nonduplication, 
to  the  channel  capacity  of  individual 
CATV  systems.  Notwithstanding  this, 
however,  the  rules  may  well  operate  in 
some  instances  to  require  CATV  opera- 


amplifles  the  signals  transmitting  pro- 
grams  broadcast  by  1  or  more  television 
stations  and  redistributes  such  Rifrnq]^ 
by  wire  or  cable  to  subscribing  members 
of  the  public,  but  such  terms  shall  not 
include  (1)  any  such  facility  which 
serves  fewer  than  50  subscribers,  or  (2) 
any  such  facility  which  serves  only  the 
residents  of  1  or  more  apartment  dwell¬ 
ings  under  common  ownership,  control, 
or  management,  and  commercial  estab¬ 
lishments  located  on  the  premises  of 
such  an  apartment  house. 

(b)  Television  station;  television 
broadcast  station.  The  terms  “television 
station”  and  “television  broadcast  sta¬ 
tion”  mean  any  television  broadcast¬ 
ing  station  operating  on  a  channel  regu¬ 
larly  assigned  to  its  community  by 
$  73.606  of  this  chapter,  but  shall  not  in¬ 
clude  boosters,  repeaters  or  translator 
television  stations,  unless  such  facilities 
carry  the  programming  of  a  station  with- 


tors  to  choose  between  substituting  a  in  whose  Grade  B  contour  a  relevant 


local  for  a  more  distant  signal  on  their 
systems  and  expanding  their  systems’ 
channel  capacity.  For  this  and  other 
reasons,  as  we  have  stressed  in  para¬ 
graph  6,  above,  it  may  well  be  desirable 
to  allow  a  transition  period  for  some 


CA’TV  system  operates  or  proposes  to  op¬ 
erate;  in  whole  or  in  part,  in  which  event 
such  facilities  shall  be  deemed  extensions 
of  the  originating  station. 

(c)  Principal  community  contour. 
The  term  “principal  community  contour” 


systems  before  requiring  full  compliance  means  the  signal  contour  which  a  tele- 


with  the  rules.  The  overall  course  of 
action  we  have  adopted  will  allow  us  to 
examine  this  question  thoroughly  before 
applying  the  rules  we  adopt  to  the  great 


vision  station  is  required  to  place  over  its 
entire  principal  community  by  S  73.683 
(a)  of  this  chapter. 

(d)  Grade  A  and  Grade  B  contours. 


majority  of  CA’TV  systems.  ’The  rules  The  terms  “Grade 


will  therefore  be  made  effective  in  the 
manner  we  have  described. 


contour”  and 


CONCLUSION 


162.  Authority  for  the  rules  adopted 
herein  is  contained  in  sections  4(1),  303, 
307(b),  308,  309,  310,  and  319  of  the 
Communications  Act  of  1934,  as 
amended. 

Accordingly,  it  is  ordered.  ’This  22d  day 
of  April  1965,  that  the  rules  set  forth 


“Grade  B  contour”  mean  the  field  inten¬ 
sity  contours  defined  in  §  73.683(a)  of 
this  chapter. 

(e)  network  programming.  ’The  term 
“network  programming”  means  the  pro¬ 
gramming  supplied  by  a  national  televi¬ 
sion  network  organization. 

(f)  Substantially  duplicated.  The 
term  “substantially  duplicated”  means 
regularly  duplicated  by  the  network  pro¬ 
gramming  of  one  or  more  other  stations, 


tlSSlora  tSXf  U 

Jr time,  for  a  total  of  14  or  more  nours. 
cense  or  transfers  of  control  filed  on  or  _  . _ ....  _.  . _ ,, _ , _ „ 


after  June  1, 1965;  and 
It  is  further  ordered.  That  the  rules 
shall  be  made  effective  as  to  other  appli¬ 
cations,  permits  or  licenses  by  further 
order  of  the  Commission. 

(Secs.  4.  303,  307,  308,  309,  310,  319,  48  Stat. 
1066,  1062,  1083,  1084,  108S,  1086,  1089,  as 
amended;  47  U.S.C.  154,  303, 307,  308,  309, 310, 
319) 

Released:  April  23, 1965. 

Federal  Communications 
Commission," 

[seal]  Ben  F.  Waple, 

Secretary. 

I.  Part  21  is,  amended  by  adding  new 
§§  21.710,  21.712,  21.714,  21.716  to  read 
as  follows: 

§  21.710  Definitions. 

As  used  in  §§  21.712,  21.714,  and  21.716, 


during  the  hours  of  6  to  11  pjn.,  local 
time,  for  a  total  of  14  or  more  hours. 

(g)  Priority.  The  term  “priority” 
means  the  priority  among  stations  estab¬ 
lished  in  §  21.712(a) . 

(h)  Independent  station.  ’The  term 
“independent  station”  means  a  televi¬ 
sion  station  which  is  not  affiliated  with 
any  national  television  network  organi¬ 
zation. 


§  21.712  Authorizations  for  fixed  sta¬ 
tions  to  relay  television  signals  to 
CATV  systems. 


Authorizations  (including  initial 
grants,  modifications,  assignments  or 
transfers  of  control,  and  renewals)  in 
this  service  to  establish  or  operate  fixed 
stations  used  to  relay  television  signals 
to  community  antenna  television  systems 
(CATV  systems)  will  contain  the  condi¬ 
tion  that  the  licensee  carrier  shall  in¬ 
clude  the  following  requirements  in  its 


(a)  Community  antenna  tele^ion  tariffs  or  in  any  contracts  for  service  to 


system.  The  term  “community  antenna 
television  system”  (“CA’TV  system”) 
means  any  facility  which  receives  and 


n  See  COTnmunlcatloDS  Act,  sections  1,  303, 
307,  308,  309,  310,  and  319;  47  U.8.C.  sections 
151,  303,  307,  308,  309,  310.  and  319. 


”  Dissenting  statement  of  Commissioner 
Bartley  and  partly  dissenting  and  partly 
concurring  statement  of  Commissioner  Loev- 
Inger  filed  as  part  of  original  document. 


any  CA’TV  system; 

(a)  Stations  required  to  be  carried. 
Within  the  limits  of  its  channel  capac¬ 
ity,  any  such  CATV  system  shall  carry 
the  signals  of  operating  or  subsequently 
authorized  and  operating  telvision  broad¬ 
cast  stations  in  the  following  order  of 
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priority,  upon  the  request  of  the  licensee  and  which  carries  the  signal  of  such  sta- 
or  permittee  of  the  relevant  station:  tion  shall,  upon  request  of  the  station 

<1)  First,  all  commercial  and  non-  licensee  or  permittee,  maintain  the  sta- 
commercial,  educational  stations  within  tion’s  exclusivity  as  a  program  outlet  in 
whose  principtd  community  contours  the  the  manner  and  to  the  extent  specified  in 
system  operates,  in  whole  or  in  part;  paragraph  (f)  of  this  section:  Provided, 

(2)  Second,  all  commercial  and  non-  That: 

commercial,  educational  stations  within  (1)  The  system  is  not  required  to  main- 
whose  Grade  A  contours  the  system  op-  tain  the  exclusivity  of  the  network  pro- 
erates,  in  whole  or  in  part;  and  gramming  of  any  such  station  if  the  sys- 

(3)  Third,  all  commercial  and  non-  tern  carries  the  signal(s)  of  one  or  more 

commercial,  educational  stations  within  equal  or  higher  priority  stations  (other 
^ose  Grade  B  contour  the  system  op-  than  a  satellite  or  parent  of  the  station 
crates,  in  whole  or  in  part.  requesting  exclusivity)  which  substan- 

(b)  Exceptions.  Notwithstanding  the  tially  duplicate  the  network  program- 
requirements  of  paragraph  (a)  of  this  ming  of  the  station  requesting  exclusiv- 
section,  ity;  and 

(1)  The  system  need  not  carry  the  sig-  (2)  The  system  is  not  required  to 
nal  of  any  station,  if  (1)  that  station’s  maintain  the  exclusivity  of  the  non-net- 
network  programming  is  substantially  work  programming  of  any  such  station  if 
duplicated  by  one  or  more  stations  of  the  system  carries  the  signal  (s)  of  one  or 
higher  priority  and  (ii)  carr3rlng  it  would,  more  equal  or  higher  priority  stations 
because  of  limited  channel  capacity,  pre-  (other  than  a  satellite  or  parent  of  the 
vent  the  system  from  carrying  the  ^gnal  station  requesting  exclusivity)  which 
of  an  independent  commercial  station  operate  in  what  are  normally  and  usually 
or  a  noncommercial,  educational  station,  considered  other  markets  for  purposes  of 

(2)  In  cases  where  (i)  there  are  two  or  television  program  distribution. 

more  signals  of  equal  priority  which  sub-  (3)  In  cases  where  the  system  operates 
stantially  duplicate  each  other,  and  (ii)  within  the  Grade  B  or  higher  priority 
carrying  all  such  signals  would,  because  contour  of  both  a  satellite  station  and  its 
of  limited  channel  capacity,  prevent  the  parent  station,  protection  of  the  program 
system  from  carrying  the  signal  of  an  exclusivity  of  one  of  these  stations  will 
independent  commercial  station  or  a  relieve  the  system  of  any  obligation  to 
noncommercial,  educational  station,  the  protect  the  program  exclusivity  of  the 
system  need  not  carry  all  such  substan-  other. 

tially  duplicating  signals,  but  may  select  (f )  Program  exclusivity:  extent  of  pro- 
among  them  to  the  extent  necessary  to  tection.  Where  a  station  is  entitled  to 


ously  broadcast  by  a  station  entitled  to 
program  exclusivity. 

Non:  Whether  or  not  a  particular  station 
which  does  not  present  a  significant  amount 
of  locally  originated  programming  is  a  “satel¬ 
lite”,  as  that  term  is  used  in  {  21.712,  wiU  he 
determined  on  the  facts  of  the  particular 
case. 

§  21.714  Notification  of  the  filing  of  the 
application. 

An  application  for  any  authorization 
subject  to  §  21.712  shall  contain  a  state¬ 
ment  that  (a)  each  CA'TV  system  served 
or  to  be  served  has  notified  the  licensee 
or  permittee  of  any  television  broadcast 
station,  within  whose  predicted  Grade  B 
contour  the  CATV  system  operates  or 
will  operate,  of  the  filing  of  the  applica¬ 
tion  and  (b)  the  CATV  system  has  indi¬ 
cated  willingness  to  comply  wdth  the 
provisions  of  §  21.712.  Such  statement 
shall  be  supported  by  copies  of  the  let¬ 
ters  of  notification  directed  to  such  tele¬ 
vision  broadcast  licensees  or  permittees 
and  by  a  statement  of  such  CATV  sys- 
tem(8)  indicating  willingness  to  comply 
with  S  21.712.  The  notice  shall  include 
the  fact  of  intended  filing  by  the  appli¬ 
cant,  identification  of  each  CATV  sys¬ 
tem  served  or  to  be  served  under  the 
authorization  sought,  identification  of 
the  community  served  or  to  be  served  by 
each  such  CATV  system,  stnd  the  tele¬ 
vision  station  (s)  whose  programs  will 
be  distributed  by  each  such  CATV 
system. 


preserve  its  ability  to  carry  the  signals  of 
independent  commercial  or  noncommer¬ 
cial,  educational  stations. 

(3)  In  cases  where  the  system  operates 
within  the  Grade  B  or  higher  priority 
contour  of  both  a  satellite  station  and  its 
parent  station,  carriage  of  the  signal  of 
one  of  these  stations  will  relieve  the 
system  of  any  obligation  to  carry  the  sig- 
lud  of  the  other. 

(c)  Special  requirements  in  the  event 
of  noncarriage.  Where  the  system  does 
not  carry  the  signals  of  one  or  more 
stations  within  whose  Grade  B  or  higher 
priority  contour  it  op>erates,  the  system 
shall  offer  and  maintain,  for  each  sub¬ 
scriber,  an  adequate  switching  device  to 
allow  the  subscriber  to  choose  between 
cable  and  noncable  reception,  unless  the 
subscriber  afOrmatively  indicates  in  writ¬ 
ing  that  he  does  not  desire  this  device. 

(d)  Manner  of  carriage.  Where  the 
signal  of  any  station  is  required  to  be 
carried  under  this  section, 

(1)  The  signal  shall  be  carried  without 
material  degradation  in  quality  (within 
the  limitations  imposed  by  the  technical 
state  of  the  art) ; 

(2)  The  signal  shall,  upon  request  of 
the  station  licensee  or  permittee,  be  car¬ 
ried  on  the  system  on  the  channel  on 
which  the  station  is  transmitting  (where 
practicable  without  material  degrada¬ 
tion)  ;  and 

(3)  The  signal  shall,  upon  the  request 
of  the  station  licensee  or  permittee,  be 
carried  on  the  system  on  no  more  than 
one  channel. 

(e)  Stations  entitled  to  program  ex- 
^usivity.  Any  such  CATV  system  which 
operates,  in  whole  or  in  part,  within  the 
Grade  B  or  higher  priority  contour  of  any 
commercial  television  broadcast  station 


program  exclusivity,  the  CATV  system 
shall,  upon  the  request  of  the  station 
licensee  or  permittee,  refrain  from  dupli¬ 
cating  any  program  broadcast  by  such 
station,  simultaneously  or  within  a  period 
commencing  15  days  prior  to  its  broad¬ 
cast  by  the  station  and  ending  15  days 
after  such  broadcast,  if  the  CATV  oper¬ 
ator  has  received  notification  from  the 
requesting  station  of  the  date  and  time 
of  its  broadcast  of  the  program  and  the 
date  and  time  of  any  broadcast  to  be 
deleted,  as  soon  as  possible  and  in  any 
event  no  later  than  48  hours  prior  to  the 
broadcast  to  be  deleted. 

(g)  Exceptions.  Notwithstanding  the 
requirements  of  paragraph  (f)  of  this 
section, 

(1)  The  CATV  system  need  not  delete 
reception  of  a  network  program  if ,  in  so 
doing,  it  would  leave  available  for  recep¬ 
tion  by  subscribers,  at  any  time,  less  than 
two  network  programs  (including  those 
brofidcast  by  any  stations  whose  signals 
^re  being  carried  and  whose  program  ex¬ 
clusivity  is  being  protected  pursuant  to 
the  requirements  of  this  section) ; 

(2)  The  system  need  not  delete  recep¬ 
tion  of  a  network  program  which  is 
scheduled  by  the  network  between  the 
hours  of  6  and  11  pjn.,  e.t.,  but  is  broad¬ 
cast  by  the  station  requesting  deletion, 
in  whole  or  in  part,  outside  of  the  period 
which  would  normally  be  considered 
prime  time  for  network  programming  in 
the  time  zone  involved;  and 

(3)  The  system  need  not  delete  recep¬ 
tion  of  any  program  consisting  of  the 
broadcast  coverage  of  a  speech  or  other 
event  as  to  which  the  time  of  presenta¬ 
tion  is  of  special  significance,  except 
where  the  program  is  being  simultane- 


Nott:  As  used  in  S  21.714,  the  term  “pre¬ 
dicted  Grade  B  contour”  means  the  field  in¬ 
tensity  contour  defined  in  {  7S.683(a)  of  this 
chapter,  the  location  of  which  is  determined 
exclusively  by  means  of  the  calculations  pre¬ 
scribed  in  I  73.684  of  this  chapter. 

§  21.716  Disputes  between  television 
broadcast  stations  and  CA’TV  systems 
as  to  reffuirements  under  §  21.712. 

In  the  event  that  a  dispute  should 
arise,  at  any  time,  between  a  television 
broadcast  station  and  a  CATV  system 
served  under  an  authorization  subject  to 
§  21.712,  on  the  question  of  whether  the 
CATV  system  is  complying  with  the  ap¬ 
plicable  tariff  or  contract  requirements, 
the  licensee  carrier  may  refer  the  mat¬ 
ter  to  the  Ctunmission  for  a  ruling. 

n.  Part  91  is  amended  by  adding  new 
§§  91.557,  91.559,  and  91.561  to  read  as 
follows: 

§  91.557  Definitions. 

As  used  In  §§  91.559  and  91.561, 

(a)  Community  antenna  television 
system.  The  term  "community  antenna 
television  system”  (“CATV  system”) 
means  any  facility  which  receives  and 
amplifies  the  signals  transmitting  pro¬ 
grams  broadcast  by  one  or  more  television 
stations  and  redistributes  such  signals 
by  wire  or  cable  to  subscribing  members 
of  the  public,  ^t  such  terms  shall  not 
include  (1)  any  such  facility  which 
serves  fewer  than  50  subscribers,  or  (2) 
any  such  facility  which  serves  only  the 
residents  of  one  or  more  apartment 
dwellings  under  common  ownership,  con¬ 
trol,  or  manag^ent,  and  cfxmnercial 
establishments  located  on  the  premises 
of  such  an  apartment  house. 

(b)  Television  station;  telexnsion 
broadcast  station.  ’The  terms  “television 
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station”  and  “television  broadcast  sta¬ 
tion”  mean  any  television  broadcasting 
station  operating  on  a  channel  regiilarly 
assigned  to  its  community  by  S  73.606  of 
this  chapter,  but  shall  not  include  boost¬ 
ers,  repeaters  or  translator  television 
stations,  unless  such  facilities  carry  the 
programing  of  a  station  within  whose 
Grade  B  contour  a  relevant  CATV  sys¬ 
tem  operates  or  proposes  to  operate,  in 
whole  or  in  part,  in  which  event  such 
facilities  shall  be  deemed  extensions  of 
the  originating  station. 

(c)  Principal  community  contour. 
The  term  “principal  community  con- 
tom”  means  the  signal  contour  which  a 
television  station  is  required  to  place 
over  its  entire  principal  community  by 
§  73.683(a)  of  this  chapter. 

(d)  Grade  A  and  Grade  B  contours. 
The  terms  “Grade  A  contour”  and  “Grade 
B  contour”  mean  the  field  intensity  con¬ 
tours  defined  in  §  73.683(a)  of  this 
chapter. 

(e)  Network  programing.  The  term 
“network  programing”  means  the  pro¬ 
graming  supplied  by  a  national  television 
network  organization. 

(f)  Siibstantially  duplicated.  The 
term  “substantially  duplicated”  means 
regularly  duplicated  by  the  network  pro¬ 
graming  of  one  or  more  other  stations, 
singly  or  collectively,  in  a  normal  week 
during  the  hours  of  6  to  11  pm.,  local 
time,  for  a  total  of  14  or  more  hours. 

(g)  Priority.  The  term  “priority” 
means  the  priority  among  stations  estab¬ 
lished  in  §  91.559(a). 

(h)  Independent  station.  The  term 
“independent  station”  means  a  television 
station  which  is  not  affiliated  with  any 
national  television  network  organization. 

§  91.559  Authmizations  for  operational 
fixed  stations  to  relay  television  sig¬ 
nals  to  CATV  systems. 

Authorizations  (including  initial 
grants,  modifications,  assignments  or 
transfers  of  control,  and  renewals)  in  the 
Business  Radio  Service  to  construct  or 
operate  point-to-point  operational  fixed 
stations  to  relay  televition  signals  to 
community  antenna  television  systems 
(CATV  systems)  will  contain  the  follow¬ 
ing  conditions: 

(a)  Stations  required  to  be  carried. 
Within  the  limits  of  its  channel  capacity, 
any  such  CATV  system  shall  carry  the 
signals  of  operating  or  subsequently  au¬ 
thorized  and  operating  television  broad¬ 
cast  stations  in  the  foUowii^  order  of 
priority,  upon  the  request  of  the  licensee 
or  permittee  of  the  relevant  station: 

(1)  First,  all  commercial  and  noncom¬ 
mercial,  educational  stations  within 
whose  principal  community  contours  the 
system  operates,  in  whole  or  in  part; 

(2)  Second,  all  commercial  and  non¬ 
commercial,  educational  stations  within 
whose  Grade  A  contours  the  system  op¬ 
erates,  in  whole  or  in  part;  and 

(3)  Third,  all  commercial  and  non¬ 
commercial,  educational  stations  within 
whose  Grade  B  contour  the  system  op¬ 
erates,  in  whole  or  in  part. 

(b)  Exceptions.  Notwithstanding  the 
requir^ents  of  psu-agraph  (a)  of  this 
section, 

(1)  The  system  need  not  carry  the 
signal  of  any  station,  if  (i)  that  station’s 


network  programming  is  substantially 
duplicated  by  one  or  more  stations  of 
higher  priority  and  (ii)  carrying  it  would, 
because  of  limited  channel  capacity,  pre¬ 
vent  the  system  from  canying  the  signal 
of  an  independent  commercial  station 
or  a  noncommercial,  educational  station. 

(2)  In  cases  where  (i)  there  are  two 
or  more  signals  of  equal  priority  which 
substantially  duplicate  each  other,  and 
(ii)  carrying  all  such  signals  would,  be¬ 
cause  of  limited  channel  capacity,  pre¬ 
vent  the  system  from  carrying  the  signal 
of  an  independent  commercial  station  or 
a  noncommercial,  educational  station, 
the  system  need  not  carry  all  such  sub¬ 
stantially  duplicating  signals,  but  may 
select  among  them  to  the  extent  neces¬ 
sary  to  preserve  its  ability  to  carry  the 
signals  of  independent  commercial  or 
noncommercial,  educational  stations. 

(3)  In  cases  where  the  system  oper¬ 
ates  within  the  Grade  B  or  higher  prior¬ 
ity  contour  of  both  a  satellite  station  and 
its  parent  station,  carriage  of  the  signal 
of  one  of  these  stations  will  relieve  the 
system  of  any  obligation  to  carry  the 
signal  of  the  other. 

(c)  Special  requirements  in  the  event 
of  noncarriage.  Where  the  system  does 
not  carry  the  signals  of  one  or  more  sta¬ 
tions  within  whose  Grade  B  or  higher 
priority  contour  it  operates,  the  system 
shall  offer  and  maintain,  for  each  sub¬ 
scriber,  an  adequate  switching  device  to 
allow  the  subscriber  to  choose  between 
cable  and  noncable  reception,  unless  the 
subscriber  affirmatively  indicates  in  writ¬ 
ing  that  he  does  not  desire  this  device. 

(d)  Manner  of  carriage.  Where  the 
signal  of  any  station  is  required  to  be 
carried  under  this  section, 

(1)  The  signal  shall  be  carried  with¬ 
out  material  degradation  in  quality 
(within  the  limitations  imposed  by  the 
technical  state  of  the  art) ; 

(2)  The  signal  shall,  upon  request  of 
the  station  licensee  or  permittee,  be  car¬ 
ried  on  the  system  on  the  channel  on 
which  the  station  is  transmitting  (where 
practicable  without  material  degrada¬ 
tion)  ;  and 

(3)  The  signal  shall,  upon  the  request 
of  the  station  licensee  or  permittee,  be 
carried  on  the  system  on  no  more  than 
one  channel. 

(e)  Stations  entitled  to  program  ex¬ 
clusivity.  Any  such  CATV  system  which 
operates,  in  whole  or  in  part,  within  the 
Grade  B  or  higher  priority  contour  of 
any  commercial  television  broadcast  sta¬ 
tion  and  which  carries  the  signal  of  such 
station  shall,  upon  request  of  the  station 
licensee  or  permittee,  maintain  the  sta¬ 
tion’s  exclusivity  as  a  program  outlet  in 
the  manner  and  to  the  extent  specified 
in  paragraph  (f)  of  this  section:  Pro¬ 
vided,  That: 

(1)  The  system  is  not  required  to 
maintain  the  exclusivity  of  the  network 
programming  of  any  such  station  if  the 
system  carriers  the  signal  (s)  of  one  or 
more  equal  or  higher  priority  stations 
(other  Uian  a  satellite  or  parent  of  the 
station  requesting  exclusivity)  which 
substantially  duplicates  the  network  pro¬ 
gramming  of  the  station  requesting  ex¬ 
clusivity;  and 

(2)  The  system  is  not  required  to 
maintain  the  exclusivity  of  the  non-net¬ 


work  programming  of  any  such  station  if 
the  system  carries  the  signal  (s)  of  one  or 
more  equal  or  higher  priority  stations 
(other  than  a  satellite  or  parent  of  the 
station  requesting  exclusivity)  which 
operates  in  what  are  normally  and  us¬ 
ually  considered  other  markets  for  pur- 
poses  of  television  program  distribution. 

(3)  In  cases  where  the  system  oper¬ 
ates  within  the  Grade  B  or  higher  prior¬ 
ity  contour  of  both  a  satellite  station  and 
its  parent  station,  protection  of  the  pro¬ 
gram  exclusivity  of  one  of  these  stations 
will  relieve  the  system  of  any  obligation 
to  protect  the  program  exclusivity  of  the 
other. 

(f)  Program  exclusivity;  extent  of 
protection.  Where  a  station  is  entitled 
to  program  exclusivity,  the  CATV  sys¬ 
tem  shall,  upon  the  request  of  the  sta¬ 
tion  licensee  or  permittee,  refrain  from 
duplicating  any  program  broadcast  by 
such  station,  simultaneously  or  within  a 
period  commencing  15  days  prior  to  its 
broadcast  by  the  station  and  ending  15 
days  after  such  bro^cast,  if  the  CATV 
operator  has  receiv^  notification  from 
the  requesting  station  of  the  date  and 
time  of  its  broadcast  of  the  program  and 
the  date  and  time  of  any  broadcast  to  be 
deleted,  as  soon  as  possible  and  in  any 
event  no  later  than  48  hours  prior  to  ttie 
broadcast  to  be  deleted. 

(g)  Exceptions.  Notwithstanding  the 
requirements  of  paragraph  (f)  of  this 
section, 

(1)  The  CATV  system  need  not  delete 
reception  of  a  network  program  if,  in  so 
doing,  it  would  leave  available  for  re¬ 
ception  by  subscribers,  at  any  time,  less 
than  two  network  programs  (including 
those  broadcast  by  any  stations  whose 
signals  are  being  carried  and  whose  pro¬ 
gram  exclusivity  is  being  protected  pur¬ 
suant  to  the  requirements  of  this  sec¬ 
tion)  ; 

(2)  The  system  need  not  delete  recep¬ 
tion  of  a  network  program  which  is 
scheduled  by  the  network  between  the 
hours  of  6  and  11  p.m.,  e.t.,  but  is  broad¬ 
cast  by  the  station  requesting  deletion, 
in  whole  or  in  part,  outside  of  the  period 
which  would  normally  be  considered 
prime  time  for  netwoi^  programming  in 
the  time  zone  involved;  and 

(3)  The  system  need  not  delete  re¬ 
ception  of  any  program  consisting  of  the 
broadcast  coverage  of  a  speech  or  other 
event  as  to  which  the  time  of  presenta¬ 
tion  is  of  special  significance,  except 
where  the  program  is  being  simultane¬ 
ously  broadcast  by  a  station  entitled  to 
program  exclusivity. 

Note:  wnether  or  not  a  paiticular  station 
which  does  not  present  a  significant  amount 
of  locally  originated  programming  Is  a  "satri- 
llte”,  as  that  term  is  used  In  {  91.559,  will  be 
determined  on  the  facts  of  the  particular 
case. 

§  91.961  Notification  by  applicant. 

An  application  for  any  authorization 
subject  to  S  91.557  ^all  contain  a  state¬ 
ment  that  the  applicant  has  notified  the 
licensee  or  permittee  of  any  television 
broadcast  station,  within  whose  predicted 
Grade  B  contour  the  CATV  systemls) 
served  or  to  be  served  operate  or  will 
operate,  of  the  filing  of  the  application. 
Such  statement  shall  be  supported  by 
copies  of  the  letters  of  notification  di- 
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rected  to  such  television  broadcast  licen¬ 
sees  or  permittees.  The  notice  shall  in¬ 
clude  the  fact  of  filing  by  the  applicant. 
Identification  of  each  CATV  system 
serv^  or  to  be  served  imder  the  authori¬ 
zation  sought,  identification  of  the  com¬ 
munity  served  or  to  be  served  by  each 
such  CATV  system,  and  the  television 
station(s)  whose  programs  will  be  dis¬ 
tributed  by  each  such  CATV  system. 

Note:  As  used  in  S  91.561,  the  term  “pre¬ 
dicted  Grade  B  contour"  means  the  field 
InUnslty  contour  defined  In  S  73.683(a)  of 
thU  chapter,  the  location  of  which  Is  deter¬ 
mined  exclusively  by  means  of  the  calcula¬ 
tions  prescribed  In  §  73.684  of  this  chapter. 

IPJI.  Doc.  65-4438;  Piled,  Apr.  28,  1965; 

8:45  a.m.] 


[Docket  No.  15817;  PCC  65-330] 

PART  73— RADIO  BROADCAST 
SERVICES 

Table  of  Assignments,  FM  Broadcast 

Stations;  Beaumont  and  Port  Arthur, 

Tex. 

Report  and  order.  In  the  matter  of 
amendment  of  §  73.202,  Table  of  Assign¬ 
ments  FM  Broadcast  Stations  (Beau¬ 
mont  and  Port  Arthur,  Tex.) ;  Docket  No. 
15817.  RM-709. 

1.  The  Commission  has  under  con¬ 
sideration  its  notice  of  proposed  rule 
making  Issued  on  January  28,  1965  in 
this  proceeding  (PCC  65-63)  and  pub¬ 
lished  in  the  Federal  Register  on 
February  2,  1965  (30  P.R.  1057),  in¬ 
viting  comments  on  a  proposal  to  as¬ 
sign  Channel  299  to  Beaumont,  Tex.,  by 
deleting  it  from  Port  Arthur,  Tex.,  in  re¬ 
sponse  to  a  petition  filed  by  KTRM,  Inc., 
licensee  of  Station  KTRM(AM)  at 
Beaumont. 

2.  At  the  present  time,  the  FM  assign¬ 
ments  in  Beaumont  are  Channels  231, 
236,  and  248.  Stations  are  in  operation 
on  the  last  two  assignments  and  an  ap¬ 
plication  has  been  filed  for  Channel  231. 
Port  Arthur  has  been  assigned  Channels 
227, 253,  and  299.  Stations  are  in  opera¬ 
tion  on  the  first  two  assignments  but  no 
arollcation  has  as  yet  been  filed  for 
Channel  299.  KTRM  urges  that  since 
Beaumont  is  about  twice  as  large  as  Port 
Arthur  (119,175  as  against  66,676)  the 
assignment  of  four  channels  to  Beau¬ 
mont  and  two  to  Port  Arthur  would  be 
consistent  with  the  criteria  used  in  set¬ 
ting  up  the  PM  Table  of  Assignments. 
It  submits  that  due  to  the  proximity  of 
the  two  cities  (they  are  about  25  miles 
apart)  the  reallocation  of  Channel  299 
from  Port  Arthur  to  Beaumont  will  not 
deprive  the  residents  of  the  former  from 
getting  the  new  PM  service.  Finally,  pe¬ 
titioner  states  that  the  proposed  amend¬ 
ment  would  permit  the  early  institution 
of  another  FM  service  in  the  area.  No 
oppositions  to  the  proposal  ^ere  filed. 

3.  The  Commission  is  of  the  view  that 
the  proposal  would  serve  the  public  in¬ 
terest  and  should  be  adopted.  The  as¬ 
signment  of  a  fourth  channel  to  Beau¬ 
mont  rather  than  a  third  to  Port  Arthur 
would  be  a  more  fair  and  equitable  dis¬ 
tribution  of  available  facilities,  in  view 
of  the  relative  size  of  the  two  cities.  It 
will  further  bring  an  additional  service  to 


the  people  in  both  cities  and  the  sur¬ 
rounding  areas  at  an  early  date. 

4.  In  view  of  the  foregoing:  It  is  or¬ 
dered.  That  effective  May  31,  1965,  the 
FM  Table  of  Assignments  contain^  in 
§  73.202  of  the  Commission’s  rules  and 
regulations  is  amended,  insofar  as  the 
communities  named  are  concerned,  to 
read  as  follows; 

City  Channel  No. 

Beaumont,  Tex _  231,236,248,299 

Port  Arthur,  Tex _  227,253 

5.  Authority  for  the  adoption  of  the 
amendments  adopted  herein  is  contained 
in  sections  4(i),  303,  and  307(b)  of  the 
Communications  Act  of  1934,  as  amended. 

6.  It  is  further  ordered.  That  this  pro¬ 
ceeding  is  terminated. 

(Sec.  4,  48  Stat.  1066,  as  amended;  47  UB.C. 
154.  Interpret  or  apply  secs.  303,  307,  48 
Stat.  1082, 1083;  47  U.S.C.  303, 307) 

Adopted:  April  21, 1965. 

Released:  April  22, 1965. 

Federal  Communications 
Commission,^ 

[seal]  Ben  P.  Waple, 

Secretary. 

[FJl.  Doc.  65-4497;  Piled.  Apr.  28,  1965; 
8:48  a.m.] 

Title  7— AGRICULTURE 

Chapter  I — Consumer  and  Marketing 
Service  (Standards,  inspections, 
Marketing  Practices),  Department 
of  Agriculture 

PART  51— FRESH  FRUITS,  VEGETA¬ 
BLES  AND  OTHER  PRODUCTS  (IN¬ 
SPECTION,  CERTIFICATION  AND 
STANDARDS) 

Subpart — United  States  Standards  for 
Grades  of  Southern  Peas  for  Proc¬ 
essing 

On  January  7,  1965,  a  notice  of  pro¬ 
posed  rule  making  was  published  in  the 
Federal  Register  (30  P.R.  155)  regard¬ 
ing  the  issuance  of  UB.  Standards  for 
Grades  of  Southern  Peas  for  Processing 
(7  CFR,  §§  51.3585-51.3601). 

Statement  of  considerations  leading  to 
the  issuance  of  the  grade  standards. 
Following  the  publication  of  the  pro¬ 
posed  standards,  recommendations  were 
received  from  interested  persons  that 
several  changes  be  made  in  the  stand¬ 
ards  at  the  time  of  final  publication. 

The  major  change  is  the  deletion  of 
the  U.S.  No.  3  grade.  The  standards 
for  frozen  field  peas  and  blackeye  peas 
contain  only  two  grades,  and  it  was  rec¬ 
ommended  that  only  two  grades  be  es¬ 
tablished  for  the  raw  product  standards. 
The  No.  2  grade  as  originally  proposed 
was  almost  identical  with  the  No.  1 
grade,  but  it  permitted  a  slightly  more 
advanced  stage  of  maturity.  Because  of 
the  very  slight  difference  between  the 

1  Commissioners  Lee  and  Cox  absent. 
Packing  of  the  product  in  conformity 
with  the  requirements  of  these  standards 
shall  not  exciise  failure  to  comply  with  the 
provisions  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  or  with  applicable  State  laws 
and  regulations. 


two  grades,  the  proposed  No.  2  grade  was 
considered  to  be  of  very  little  potential 
usefulness. 

As  now  written,  the  UJS.  No,  2  grade 
has  been  liberalized  to  make  it  conform 
very  closely  with  the  formerly  proposed 
UB.  No.  3  grade.  It  will  allow  a  much 
wider  range  of  maturity  and  somewhat 
larger  tolerances  for  defects  than  were 
permitted  in  the  No.  2  grade  originally 
proposed.  It  is  believed  that  the  U.S. 
No.  2  grade  will  suffice  to  describe  most 
lots  of'  reasonably  acceptable  quality 
which  fall  to  meet  UB.  No.  1  grade. 

A  definition  of  the  term  “recoverable 
seeds”  has  been  added.  This  does  not 
change  the  intent  of  the  standards  but 
should  help  clarify  the  meaning. 

After  consideration  of  all  relevant 
matters  presented,  including  the  pro¬ 
posal  set  forth  in  the  aforesaid  notice,  the 
following  UB.  Standards  for  Grades  of 
Southern  Peas  for  Processing  are  hereby 
promulgated  pursuant  to  the  Agricul¬ 
tural  Marketing  Act  of  1946  (60  Stat. 
1087,  as  amended:  7  U.S.C.  1621-1627). 

OENlOtAL 

Sec. 

51.3585  Application. 

51.3586  Method  of  Inspection. 

Grades 

51.3587  U.S.NO.  1. 

51.3588  U.S.No.2. 

Off  Grade 

51.3589  Off  grade. 

Tolbbances 

51.3590  Tolerances. 

Definitions 

51.3591  Extraneous  materiaL 

51.3592  Fairly  well  matiued. 

51.3593  Excessively  mature. 

51.3594  Fairly  fresh. 

51.3595  Decay. 

51.3596  Recoverable  seeds. 

51.3597  Similar  varietal  characteristics. 

51.3598  Insects. 

51.3599  Damage. 

51.3600  Tinge  of  green. 

51.3601  Serious  defects. 

AuTHORiTTr  The  provisions  of  this  subpart 
issued  under  secs.  203,  205,  60  Stat.  1087,  as 
amended,  1090  as  amended;  7  U.S.C.  1622, 
1624. 

General 

§  51.3585  Application. 

These  standards  are  intended  to  ap¬ 
ply  only  to  the  seed  pods  of  plants  of  the 
species  Vigna  sinensis,  generally  known 
as  “southern  peas”  or  “field  peas”  which 
are  to  be  used  for  processing  into  frozen 
or  canned  products.  The  standards  will 
serve  as  a  basis  for  grading  the  quality 
of  loads  of  pieas  delivered  to  processing 
plants,  and  thus  establish  a  basis  for  a 
more  equitable  pricing  structure.  Pric¬ 
ing,  for  example,  could  be  based  upon 
either  of  the  following  formulas: 

(a)  A  stated  price  per  pound  gross 
weight  for  loads  meeting  UB.  No.  1 
grade,  another  price  for  loads  meeting 
UB.  No.  2  grade,  etc. 

(b)  A  stated  price  per  pound  for  the 
recoverable  seeds  in  loads  grading  UB. 
No.  1.  another  price  for  seeds  of  loads 
grading  UB.  No.  2,  etc. 

Under  this  system  the  recoverable  per¬ 
centage  of  seeds  would  be  determined 


GO^ 


RULES  AND  REGULATIONS 


from  the  inspection  sample  by  use  of  a 
sample  sheller. 

§  51.3586  Method  of  inspection. 

In  determining  the  grade  of  a  load  of 
peas,  a  composite  sample  should  be  ob¬ 
tained  by  drawing  small  amounts  from 
numerous  locations  in  the  load.  The 
sample  should  be  thoroughly  mixed, 
and  an  even-weighted  portion  of  it  in¬ 
spected  and  analyzed  for  quality.  Per¬ 
centages  of  pod  defects  shall  be  calcu¬ 
lated  on  the  basis  of  the  weight  of  the 
sample  analyzed.  Percentages  of  defec¬ 
tive  peas  shall  be  calculated  on  the  basis 
of  the  weight  of  recoverable  peas  shelled 
out  of  the  sample. 

Grades 

§  51.3587  U.S.  No.  1. 

“U.S.  No.  1”  consists  of  southern  peas 
which  are  free  from  extraneous  material. 
The  pods  are  at  least  fairly  well  matured 
but  not  excessively  mature,  and  are 
fairly  fresh  and  free  from  decay.  The 
seeds  are  of  similar  varietal  character¬ 
istics,  free  from  sting  scars,  insects,  in¬ 
sect  eggs  and  decay,  and  free  from 
damage  caused  by  discoloration,  splits, 
cracked  skins  or  other  means.  Fifty  per- 


cmt  or  more,  by  weight,  of  the  seeds  of 
light  ctdored  seeded  varieties  in  this 
grade  have  at  least  a  tinge  of  green  (see 
§  51.3590) . 

§  51.3588  U.S.  No:  2. 

“U.S.  No.  2”  consists  of  southern  peas 
which  are  free  from  extraneous  material. 
The  pods  are  at  least  fairly  well  matured 
and  free  from  decay.  The  seeds  are  of 
similar  varietal  characteristics,  free  from 
sting  scars,  insects,  insect  eggs  and  de¬ 
cay,  and  free  from  damage  caused  by 
discoloration,  splits,  cracked  skins  or 
other  means  (see  §  51.3590). 

Off  Grade  . 

§51.3589  OiT  grade. 

“Off  grade”  consists  of  lots  of  southern 
peas  which  fail  to  meet  the  requirements 
of  either  of  the  foregoing  grades. 

Tolerances 

§  51.3590  Tolerances. 

In  order  to  allow  for  variations  inci¬ 
dent  to  proper  harvesting  and  handling, 
the  following  tolerances,  by  weight,  are 
provided  in  each  of  the  grades  as 
specified: 


§  51.3599  Damage. 

“Damage”  means  any  specific  defect 
mentioned  in  this  section;  or  an  equaQj 
objectionable  variation  of  any  one  (tf 
these  defects,  any  other  defect,^  or  any 
combination  of  defects  which  materially 
detracts  from  the  processing  quality  d 
the  individual  seed  or  of  the  seeds  in  the 
lot  as  a  whole.  The  following  specific 
defects  shall  be  considered  as  damage: 

(a)  Discoloration  when  the  seed  coat 

is  so  stained  or  discolored  that  it  will  be  ' 
conspicuously  noticeable  after  blanch-  I 
ing;  r 

(b)  Splits  when  the  two  halves  of  the 
seed  separate  in  the  usual  shelling  oper¬ 
ation;  and, 

(c)  Cracked  skins  when  the  seed  coat 

is  split  open  exposing  the  inner  portion  L 
of  the  seed.  I 

§51.3600  Tinge  of  green.  ■ 

“Tinge  of  green”  means  that  the  seed  | 
retains  at  least  a  faintly  greenish  cast 
over  part  or  all  of  the  surface. 

§51.3601  Serious  defects. 

“Serious  defects”  means  seeds  affected 
by  decay,  insects,  sting  scars,  insect  eggs 
or  dark  brown  or  black  discoloration. 


Toleranxes  for  Grade  Defects 


Grade 

Extraneous 

material 

External  (pod)  defects 

Internal  (seed)  defects 

Seed  color 

U.S.  No.  1.... 

2  percent.--- 

! 

5  percent  not  fairly 
well  matured. 

5  percent  excessively 
mature. 

1  1  percent  decay. 

5  percent  for  seeds  of  dissimilar 
variety. 

5  percent  total  for  other  defects 
including  therein  not  more  than 

2  percent  for  serious  defects,  but 
not  more  than  one-half  of  the 
latter  amount  or 

1  percent  for  decay.  No  tolerance 
for  seeds  containing  insects  or 
insect  eggs. 

No  tolerance  to  reduce 
the  required  60  per¬ 
cent  of  seeds  of  Ught 
colored  seeded  varie¬ 
ties  having  a  tinge 
of  green. 

U.S.  No.  2.... 

6  percent--.. 

i 

i 

25  percent  not  fairly 
well  matured. 

3  percent  decay. 

5  percent  for  seeds  of  dissimilar 
variety. 

8  percent  total  for  other  defects, 
including  therein  not  more  than 
4  percent  for  serious  defects,  but 
not  more  than  one-half  of  the 
latter  amount  or 

2  percent  for  decay  or  seeds  con¬ 
taining  insect  eggs.  No  toler¬ 
ance  tor  seeds  containing  insects. 

No  requirement. 

Definitions 


§  51.3591  Extraneous  material. 

“Extraneous  material”  means  all  sub¬ 
stances  other  than  southern  peas  in  pods 
and  loose  peas.  Included  are  pieces  of 
vine,  leaves,  dirt,  sticks,  stones  and  other 
foreign  material. 

§  51.3592  Fairly  well  matured. 

“Paii’ly  well  matured”  means  that  the 
pea  has  reached  the  stage  of  development 
at  which  the  seeds  generally  separate 
cleanly  from  the  lining  of  the  p^s  as 
they  are  shelled. 

§  51.3593  Excessively  mature. 

“Excessively  mature”  means  that  the 
pea  has  reached  an  advanced  stage  of 
maturity  at  which  the  pod  is  dry  or  al¬ 
most  dry  and  the  seeds  are  shrunken 
and  doughy  to  hard  in  texture. 

§  51.3594  Fairly  fresh. 

“Fairly  fresh”  means  that  the  lot  as  a 
whole  is  not  materlaUy  heated  and  the 
pods  are  not  becoming  mushy. 


§  51.3595  Decay. 

“Decay”  means  that  the  pod  or  the 
seed  is  affected  by  decomposition  or  rot. 

§  51.3596  Recoverable  seeds. 

“Recoverable  seeds”  means  the  seeds 
free  from  adhering  pod  tissue  which  are 
shelled  out  of  the  sample  by  the  cus¬ 
tomary  samide  shelling  machine  method. 

§  51.3597  Similar  varietal  characteris¬ 
tics. 

“Similar  varietal  characteristics” 
means  that  the  seeds  hi  any  lot  of  peas 
are  of  one  variety,  or  are,  of  two  or  more 
varieties  having  seeds  of  similar  size 
and  color. 

§  51.3598  Insects. 

(a)  “Insects”  means  insects  or  insect 
larvae  inside  the  seed. 

(b)  “Sting  scars”  means  scars  on  the 
seed  caused  by  insect  punctures  of  the 
seed  coat. 

(c)  “Insect  eggs”  means  eggs  em¬ 
bedded  in  or  attached  to  the  seed. 


The  UE.  Standards  for  Grades  ot 
Southern  Peas  for  Processing  cwitalned 
in  this  subpart  shall  beoxne  effective 
June  1, 1965. 

Dated:  April  23,  1965. 

G.  R.  Grange, 
Deputy  Administrator, 
Marketing  Services. 

[F.R.  Doc.  65-4513;  FUed,  Apr.  28,  1966; 
8:49  am.] 


PART  81— INSPECTION  OF  POULTRY 
AND  POULTRY  PRODUCTS 

Further  Postponement  of  Effective 

Date  of  Certain  Amendments  With 

Respect  to  Poultry  Soups 

The  effective  date  of  the  provisions  of 
§§  81.134  and  81.208  of  the  regulations 
imder  the  Poultry  Products  Inspection 
Act,  as  amended  (21  UR.C.  451  et  seq.), 
as  set  forth  in  the  amendments  of  the 
regulations  published  on  July  7, 1964  (29 
P.R.  8456),  insofar  as  such  provisions 
relate  to  soups  (whether  dehydrated, 
canned  or  otherwise  prepared)  contain¬ 
ing  poultry  ingredients,  is  hereby  post¬ 
poned  until  June  1, 1965,  pursuant  to  the 
authority  of  said  Act.  During  such  pe¬ 
riod  of  postponement,  the  provisions  of 
subsections  81.208  (a)  and  (b)  of  the 
regulations,  as  published  August  15, 1962 
(27  FJl.  8098,  7  CTPR  81.208  (Supp. 
1963) ) ,  shall  be  in  effect  with  respect  to 
such  soups. 

This  action  is  necessary  in  order  to 
afford  equitable  treatment  to  all  poultry 
soup  processors  in  view  of  the  Issuance  of 
a  preliminary  injunction  on  behalf  of 
one  processor  of  dehydrated  soups  in  an 
action  which  is  pending  in  the  U.S.  Dis¬ 
trict  Court  for  the  District  of  New  Jersey. 
In  order  to  accomplish  its  purpose,  this 
action  must  be  made  effective  on  May  1, 
1965  when  a  prior  order  (30  FJl.  4053) 
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of  postponement  of  effective  date  expires. 
Therefore,  under  section  4  of  the  Admin¬ 
istrative  Procedure  Act  (6  UJ3.C.  1003), 
it  is  found  for  good  cause  that  notice  of 
rule-making  and  other  public  procedure 
with  respect  to  this  action  are  imprac¬ 
ticable  and  good  cause  is  found  for  mak¬ 
ing  it  effective  less  than  30  days  after 
publication  hereof  in  the  Federal  Reg¬ 
ister. 

(Sec.  14.  71  Stat.  447,  21  U.S.C.  463;  29  PJl. 
18310;  30  F.R.  1260;  30  FJl.  2160) 

This  action  shall  become  effective  on 
May  1,  1965. 

Done  at  Washington,  D.C.,  this  23d  day 
of  April  1965. 

O.  R.  Grange, 
Deputy  Administrator, 
Marketing  Services. 

|Pi{.  Doc.  65-4513;  Filed,  Apr.  28,  1066; 
8:40  ajn.] 


Chapter  IX — Consumer  and  Market¬ 
ing  Service  (Marketing  Agreements 
and  Orders;  Fruits,  Vegetables,  Tree 
Nuts),  Department  of  Agriculture 

(Grapefruit  Reg.  56] 

PART  905— ORANGES,  GRAPEFRUIT, 
TANGERINES,  AND  TANGELOS 
GROWN  IN  FLORIDA 

Limitation  of  Shipments 
§  905.463  Grapefruit  Regulation  56. 

(a)  Findings.  (1)  Pursuant  to  the 
marketing  agreement,  as  amended,  and 
Order  No.  905,  as  amended  (7  CPR  Part 
905) ,  regulating  the  handling  of  oranges, 
grapefruit,  tangerines,  and  tangelos 
grown  in  Florida,  effective  under  the  ap¬ 
plicable  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  and  upon 
the  basis  of  the  recommendations  of  the 
committees  established  under  the  afore¬ 
said  amended  marketing  agreement  and 
order,  and  upon  other  available  informa¬ 
tion,  it  is  hereby  found  and  determined, 
in  accordance  with  paragraph  (5)  of  sec¬ 
tion  602  of  the  act,  that  the  continuation 
of  regulation  of  shipments  of  grapefruit, 
as  hereinafter  provided,  is  necessary  and 
will  tend  to  avoid  a  disruption  of  the 
orderly  marketing  of  the  remainder  of 
the  current  crop  of  such  grapefruit;  and 
such  continuation  of  regulation  will  be  in 
the  public  interest. 

(2)  It  is  hereby  further  found  that  it 
is  impracticable  and  contrary  to  the  pub¬ 
lic  interest  to  give  preliminary  notice, 
engage  in  public  rule-making  procedure, 
and  postpone  the  effective  date  of  this 
section  until  30  days  after  publication 
thereof  in  the  Federal  Register  (5  UJS.C. 
1001-1011)  because  the  time  intervening 
between  the  date  when  information  upon 
which  this  section  is  based^iecame  avail¬ 
able  and  the  time  when  this  section  must 
become  effective  in  order  to  effectuate 
the  declared  policy  of  the  act  is  in¬ 
sufficient;  a  reasonable  time  is  permitted, 
under  the  circumstances,  for  prepara¬ 
tion  for  such  effective  time;  and  good 
cause  exists  for  making  the  provisions 
hereof  effective  as  hereinafter  set  forth. 
Shipments  of  all  grapefruit,  grrown  in 


the  production  area,  are  presently  sub¬ 
ject  to  regulation  by  grades  and  sizes, 
pursuant  to  the  amended  marketing 
agreement  and  order;  the  recommenda¬ 
tion  and  supporting  Information  for 
regulation  during  the  period  specified 
herein  were  promptly  submitted  to  the 
Department  after  an  open  meeting  of  the 
Growers  Administrative  Committee  on 
April  27,  1965,  such  meeting  was  held 
to  consider  recommendations  for  regu¬ 
lation,  after  giving  due  notice  of  such 
meeting,  and  interested  persons  were 
afforded  an  opportunity  to  submit  their 
views  at  this  meeting;  the  provisions  of 
this  section,  including  the  effective  time 
hereof,  are  identical  with  the  aforesaid 
recommendation  of  the  committee,  and 
information  concerning  such  provisions 
and  effective  time  has  been  disseminated 
among  handlers  of  such  grapefruit;  it 
is  necessary,  in  order  to  effectuate  the 
declared  policy  of  the  act,  to  make  this 
section  effective  during  the  period  here¬ 
inafter  set  forth  so  as  to  provide  for  the 
continued  regulation  of  the  handling  of 
grapefruit,  and  compliance  with  this  sec¬ 
tion  will  not  require  any  special  prepara¬ 
tion  on  the  part  of  the  persons  subject 
thereto  which  cannot  be  completed  by 
the  effective  time  hereof. 

(b)  Order.  (1)  Terms  used  in  the 
amended  marketing  agreement  and  order 
shall,  when  used  herein,  have  the  same 
meaning  as  is  given  to  the  respective 
term  in  said  amended  marketing  agree¬ 
ment  and  order;  and  terms  relating  to 
grade,  diameter,  standard  pack,  and 
standard  box,  as  used  herein,  shall  have 
the  same  meaning  as  is  given  to  the 
respective  term  in  the  U.S.  Standards  for 
Florida  Grapefruit  (|§  51.756-51.783  of 
this  title) . 

(2)  Grapefruit  Regulation  55  (30  F.R. 
5358)  is  hereby  terminated  at  12:01  am., 
e.s.t,  AprU  30, 1965. 

(3)  During  the  period  beginning  at 
12:01  am.,  e.s.t..  April  30, 1965,  and  end¬ 
ing  at  12:01  am.,  e.8.t..  May  17,  1965,  no 
handler  shall  ship  between  the  produc- 
"tlon  area  and  any  point  outside  thereof 
in  the  continental  United  States,  Canada, 
or  Mexico: 

(i)  Any  seeded  grapefruit,  grown  in 
the  production  area,  which  does  not 
grade  at  least  U.S.  No.  1  Russet; 

(ii)  Any  seeded  grapefruit,  grown  in 
the  production  area,  which  are  smaller 
than  3i%6  inches  in  diameter,  except  that 
a  tolerance  of  10  percent,  by  count,  of 
seeded  grapefruit  smaller  them  such 
minimum  size  shall  be  permitted,  which 
tolerance  shall  be  applied  in  accordance 
with  the  provisions  for  the  application 
of  tolerances,  specified  in  the  United 
States  Standards  for  Florida  Grapefruit; 

(iii)  Any  seedless  grapefruit,  grown  in 
Regulation  Area  I,  which  do  not  grade  at 
least  U.S.  No.  1  Russet; 

(iv)  Any  seedless  grapefruit,  grown  in 
Regulation  Area  n,  which  do  not  grade 
at  least  U£.  No.  2  Russet;  or 

(V)  Any  seedless  grapefruit,  grown  in 
the  production  area,  which  are  smaller 
than  3^6  inches  in  diameter,  except  that 
a  tolerance  of  10  percent,  by  count,  of 
seedless  grapefruit  smaller  than  such 
minimum  size  shall  be  permitted,  which 
tolerance  shall  be  applied  in  accordance 


with  the  provisions  for  the  application 
of  tolerances,  specified  in  said  United 
States  Standards  for  Florida  Grapefruit. 

(Secs.  1-10,  48  Stat.  31,  as  amended;  7  T7.S.C. 
601-674) 

Dated;  April  28, 1965. 

Paul  A.  Nicholson, 
Deputy  Director.  Fruit  and 
Vegetable  Division,  Consumer 
and  Marketing  Service. 

(F.R.  Doc.  65-4580;  FUed,  Apr.  28,  1065; 
11:37  a.m.] 


[Grapefruit  Regulation  7,  Arndt.  6] 

PART  944— FRUIT;  IMPORT 
REGULATIONS 

Prohibitions 

Pursuant  to  the  provisions  of  section 
8e  of  the  Agricultural  Marketing  Agree¬ 
ment  Act  of  1937,  as  amended  (7  U.S.C. 
601-674),  the  provisions  of  paragraph 
(a)  of  Grapefruit  Regulation  7  (§  944.103, 
29  FJl.  12762.  13603,  30  Fit.  257,  754, 
4055,  5359)  are  hereby  amended  to  read 
as  follows: 

(a)  On  and  after  12:01  am.,  ej.t., 
April  30.  1965,  the  importation  of  any 
grapefruit  into  the  United  States  is  pro¬ 
hibited  unless  such  grapefruit  are  in¬ 
spected  and  meet  the  following  appli¬ 
cable  requirements: 

(1)  Seeded  grapefruit  shall  grade  at 
least  U.S.  No.  1  Russet  and  be  of  a  size 
not  smaller  than  3i^«  inches  in  diameter, 
except  that  a  tolerance  of  10  percent,  by 
count,  of  seeded  grapefruit  smaller  than 
such  minimum  size  Shall  be  permitted, 
which  tolerance  shall  be  applied  in  ac¬ 
cordance  with  the  provisions  for  the  ap¬ 
plication  of  tolerances,  specified  in  the 
U.S.  Standards  for  Florida  Grapefruit;  or 

(2)  Seedless  grapefruit  shall  grade  at 
least  US.  No.  2  Russet  and  be  of  a  size  not 
smaller  than  3^6  inches  in  diameter,  ex¬ 
cept  that  a  tolerance  of  10  percent,  by 
count,  of  seedless  grapefruit  smaller  than 
such  minimum  size  Shall  be  permitted, 
which  tolerance  shall  be  applied  in  ac¬ 
cordance  with  the  provisions  for  the  ap¬ 
plication  of  tolerances,  specified  in  the 
United  States  Standards  for  Florida 
Grapefruit. 

It  is  hereby  found  that  it  is  impracti¬ 
cable,  unnecessary,  and  contrary  to  the 
public  interest  to  give  preliminary  notice, 
engage  in  public  rule-making  procedure, 
and  postpone  the  effective  time  of  this 
amendment  beyond  that  hereinafter 
specified  (5  U5.C.  1001-1011)  in  that 
(a)  the  requirements  of  this  amended 
import  regulation  are  imposed  pursuant 
to  section  8e  of  the  Agricultural  Market¬ 
ing  Agreement  Act  of  1937,  as  amended 
(7  UJS.C.  601-674),  which  makes  such 
regulation  mandatory;  (b)  such  regula¬ 
tion  imposes  the  same  restrictions  on  im¬ 
ports  of  all  grapefruit  as  the  grade  and 
size  restrictions  being  made  applicable  to 
the  shipment  of  all  grapefruit  grown  in 
Florida  under  Grapefruit  Regulation  56 
(§  905.463) ;  (c)  compliance  with  this 
amended  import  regulation  will  not  re¬ 
quire  any  special  preparation  which  can¬ 
not  be  completed  by  the  effective  time 
hereof;  and  (d)  this  regulation  relieves 
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restxicticHis  on  the  importation  of  grape¬ 
fruit. 

(Secs.  1-19,  48  Stat.  31,  as  amended;  7  U.S.C. 
601-674) 

Dated,  April  28,  1965,  to  become  effec¬ 
tive  at  12:01  a.m.,  e.s.t.,  April  30, 1965. 

'  Patti.  A.  Nicholson, 

Deputy  Director.  Fruit  and  Veg¬ 
etable  Division,  Consumer  and 
Marketing  Service. 

(F.R.  Doc.  65-4590;  FUed,  Apr.  28,  1965; 
11:37  a.m.I 


Title  14-AERONAIlTICS  AND 
SPACE 

Chapter  I — Federal  Aviation  Agency 

[Docket  No.  5025;  Arndts.  25-3,  121-4] 

PART  25— AIRWORTHINESS  STAND¬ 
ARDS:  TRANSPORT  CATEGORY 
AIRPLANES 

PART  121— CERTIFICATION  AND  OP¬ 
ERATIONS:  AIR  CARRIERS  AND 
COMMERCIAL  OPERATORS  OF 
LARGE  AIRCRAFT 

Minimum  Flight  Crewmember  Re¬ 
quirements  for  Transport  Category 
Airplanes 

The  purpose  of  this  amendment  to 
Parts  25  (formerly  CAR  Part  4b)  and 
121  (formerly  CAR  Parts  40,  41,  and  42) 
of  the  Federal  Aviation  Regulations  is 
to  establish  criteria  for  determining,  dur¬ 
ing  the  type  certification  process,  the 
minimum  required  flight  crew  for  each 
transport  category  airplane  type  certifi¬ 
cated  after  January  1, 1964. 

For  airplanes  type  certificated  after 
that  date  the  requirement  for  a  flight 
engineer,  as  well  as  other  flight  crew¬ 
members,  will  be  determined  imder  the 
minimum  flight  crew  criteria  of  §  25.1523. 
The  minimum  flight  crew  so  determined 
will  be  the  minimum  flight  crew  for 
operation  of  the  airplane  under  Part  121 
or  under  other  operating  rules.  The 
minimum  flight  crew  established  during 
type  certification- does  not,  however,  in¬ 
clude  those  additional  flight  crewmem¬ 
bers  required  under  the  operating  rules 
for  compliance  with  the  flight  time  limi¬ 
tations  or  the  performance  of  certain 
functions  such  as  celestial  or  other  spe¬ 
cialized  means  of  navigation. 

This  amendment  is  based  on  a  notice 
of  proposed  rule  making  (Notice  64-21) 
issued  on  April  27,  1964,  and  published 
in  the  Federal  Register  on  May  1,  1964 
(29  F.R.  5805).  As  stated  in  the  notice, 
the  Agency  believes  that  to  continue  to 
require  a  flight  engineer  solely  on  the 
basis  of  airplane  weight  is  unrealistic  for 
airplanes  being  designed  today. 

This  amendment  adds  tol»art  25  an 
Appendix  D  that  contains  the  criteria 
that  would  hereafter  be  considered  In 
determining  the  minimiun  flight  crew 
under  §  25.1523.  Most  of  these  criteria 
were  listed  in  the  notice  of  proposed  rule 
making. 

The  Agency  received  several  comments 
in  response  to  the  notice  of  proposed  rule 
making.  These  comments,  as  well  as 


those  received  at  meetings  with  various 
groups  representing  air  carriers,  manu¬ 
facturers,  pilots,  and  flight  engineers 
before  issuing  the  notice,  were  all  given 
careful  consideraticm.  A  discussion  of 
the  major  comments  received  smd  the 
Agency’s  pbsition  thereon  follows: 

Generally,  the  comments  received 
from  the  aviation  industry  and  frcxn  the 
airlines  supported  the  Agency’s  proposal. 

’The  International  Brotherhood  of 
Teamsters  (representing  the  flight  engi¬ 
neers  from  certain  airlines)  generally 
opposed  any  immediate  change  in  the 
present  rule  and  specifically  stated  that 
the  proposid  should  be  held  in  abeyance 
until  the  CiVll  Aeronautics  Board  issued 
its  findings  in  a  cockpit  safety  analysis 
that  was  underway  when  the  notice  was 
issued.  The  CAB  study  has  now  been 
completed  and  the  Agency  has  carefully 
considered  the  conclusions  reached 
therein  as  more  fully  discussed  hereafter 
in  this  preamble. 

The  Flight  Engineers  International  As¬ 
sociation  agreed  that  operation  of  an  air¬ 
plane  that  w^hed  in  excess  of  80,000 
pounds  without  a  fiight  engineer  would 
not  necessarily  be  unsafe  solely  because 
of  weight.  The  FEIA,  however,  did  not 
feel  that  the  Agency’s  proposal  justified 
elimination  of  the  80,000  pound  rule  at 
this  time.  FEIA  felt  that  the  methods 
used  in  the  present  type  certification  de¬ 
termination  under  §  25.1523  (former  CAR 
§  4b.720)  are  not  adequate  for  determin¬ 
ing  the  minimum  fiight  crew  that  safety 
would  require,  when  factors  are  con¬ 
sidered  such  as  weather,  icing  com¬ 
munications,  navigation,  terrain,  airline 
operational  requirements,  degree  of 
crewmember  fatigue,  emergencies  in  the 
.passenger  cabin,  passenger  problems  or 
reaction  to  existing  conditions,  and  in¬ 
capacitation  of  a  crewmember.  The 
Agency  believes  that  the  appendix  being 
added  to  Part  25  by  this  amendment  in¬ 
cludes  all  of  the  factors  that  the  FEIA 
feels  must  be  considered  in  the  type  cer¬ 
tification  process.  ’The  FEIA  also  felt 
that  the  Agency’s  issue  of  the  notice 
might  prejudice  the  CAB  study  previously 
mentioned. 

The  Civil  Aeronautics  Board, '  upon 
completion  of  its  study,  submitted  a 
comment  generally  concurring  wltJi  the 
changes  proposed  in  Notice  64-21.  In 
this  comment,  the  Board  stated  that  the 
minimum  flight  crew  determined  during 
t3T>e  certification  “should  be  compatible 
with  safe  continued  operation  for  at  least 
one-half  of  the  airplane  endmance  in  the 
event  of  incapacitation  of  one  of  the 
pilots”.  In  addition  to  the  CAB  and  the 
FEIA  comment,  the  Agency  also  received 
several  other  comments  that  mentioned 
“incapacitation”  as  a  specific  item  that 
should  be  considered  during  the  type  cer¬ 
tification  process.  “Incapacitation”  is 
to  a  limited  extent  considered  in  the 
emergency  considerations  described  in 
items  (6)  and  (9)  of  the  workload  factors 
discussed  in  the  notice  and  that  are  being 
set  forth  in  Appendix  D.  However,  the 
Agency  agrees  that  it  is  desirable  to  make 
it  clear  that  the  possible  incapacitation 
of  one  of  the  minimum  required  fiight 
crewmembers  is  given  particular  atten¬ 
tion  during  the  t3i)e  certification  of  an 
airplane  to  be  used  in  operations  under 
Part  121  or  under  any  other  operating 


rule  that  requires  a  mirdmum  flight  crew 
of  two  pilots.  Accordingly,  a  separate 
item  on  Incapacitation  has  been  included 
as  item  (10)  of  the  workload  factors  ia 
the  appendix  to  make  it  clear  that  the 
minimmn  required  flight  crew  establish^ 
for  such  operations  provides  for  the  con¬ 
tinued  operation  of  the  airplane  to  a 
safe  landing  in  the  event  that  a  flight 
crewmember  is  incapacitated  during 
flight. 

The  Air  Transport  Association  stated 
that  the  determination  as  to  the  required 
number  of  crewmembers  for  a  given  air¬ 
plane  should  be  made  at  the  design  stage 
and  that  this  determination  should  not 
be  changed  during  later  stages  of  the 
type  certification  process.  While  it  is 
true  that  many  decisions  will  be  made 
at  the  drawing  board  and  design  stage, 
the  Agency  believes  that  the  final  deter¬ 
mination  of  the  required  minimum 
fiight  crew  can  not,  in  all  cases,  be  made 
based  on  a  cockpit  mockup.  The  Agency 
believes  that  the  final  determination  of 
the  minimum  flight  crew  should  remain 
open  until  all  of  the  type  certification 
flight  tests  are  completed.  'Thus,  for 
example,  if  preliminary  design  data  and 
mockups  indicate  that  a  two-man  crew 
is  adequate  and  if  later  findings  indicate 
that  such  a  crew  would  be  unsafe,  the 
Agency  would  not  hesitate  to  require  a 
larger  minimum  crew.  In  this  regard, 
the  Agency  does  not  agree  with  the  Air 
Transport  Association  that  an  unchange¬ 
able  decision  as  to  the  minimum  flight 
crew  should  be  made  at  the  design  stage. 

While  the  Agency  agrees  that  a  deci¬ 
sion  to  increase  the  minimiun  flight  crew 
for  a  new  airplane  would  cause  numer¬ 
ous  problems  (both  economic  and  other) 
if  made  at  the  flight  test  stage,  neverthe¬ 
less,  for  the  reasons  previously  stated 
the  Agency  believes  that  a  binding  de^- 
sion  cannot,  as  a  matter  of  safety,  be 
made  until  the  final  stages  of  type  certi¬ 
fication  are  reached.  Undoubtedly,  in 
a  vast  majority  of  cases,  the  decision 
made  at  the  design  stage  will  prove  to 
be  correct  but  the  opportunity  to  change 
an  incorrect  decision  made  at  this  stage 
must  be  retained  by  the  Agency  if  it  is 
to  fulfill  its  duties  under  the  Federal 
Aviation  Act. 

Furthermore,  the  Agency  believes  that 
It  would  not  be  justified  in  retaining  the 
present  arbitrary  cutoff  based  on  weight 
that  almost  all  of  the  commentators  ad¬ 
mit  Is  really  Irrelevant  merely  because 
the  decisions  that  must  be  made  in  de¬ 
termining  the  minimum  required  flight 
crew  under  the  type  certification  process 
will  not  always  be  easy. 

FEIA  also  stated  that,  if  the  minimum 
crew  is  to  be  based  solely  on  the  type  cer¬ 
tification  determination,  the  Agency 
should  give  all  Interested  parties  a  for¬ 
mal  opportunity  to  comment  whenever 
during  the  type  certification  procedure 
the  Agency  formed  the  opinion  that  a 
flight  engineer  would  not  be  required 
for  an  airplane  having  a  maximum  cer¬ 
tificated  takeoff  weight  of  more  than 
80,000  pounds.  The  Agency  does  not 
agree  that  any  formal  procedure  for  re¬ 
ceiving  comments  on  any  individual  de¬ 
cision  during  the  type  certification  pro¬ 
cedure  should  be  established.  'The 
Agency,  as  a  matter  of  course,  obtains 
the  views  of  many  interested  parties  dur- 
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ing  type  certification.  In  the  absence 
of  an  arbitrary  cutoff,  such  as  the  80,000 
pound  rule,  we  believe  that  If  anything, 
much  more  specific  attention  will  be 
given  to  the  wnlnlmtim  required  crew  in 
{J1  future  type  certification  processes. 

The  Air  Line  Pilots  Association  also 
stated  that  determinations  now  being 
made  during  tjT?e  certification  in  estab¬ 
lishing  the  minimiun  required  flight 
crew  are  only  a  few  of  the  determina¬ 
tions  required  to  be  made.  This  Asso¬ 
ciation  stated  numerous  items  such  as 
“weather”,  “runway  conditions”.  “ATC 
and  Traffic  Conditions”  that  it  felt  could 
not  be  simulated.  It  further  contended 
that  the  flights  conducted  during  the 
certification  process  could  not  ade¬ 
quately  determine  such  factors  since 
such  flying  is  "totally  different  from 
actual  air  line  operating  requirements.” 

The  Agency  does  not  agree  that  the 
flight  tests  conducted  during  type  certifi¬ 
cation  are  totally  different  from  actual 
air  line  operations.  The  Agency  believes 
that  a  sufiScient  number  of  the  200  to  300 
hours  in  t3rpe  certification  flight  tests 
are  operations  representative  of  the  kind 
in  which  the  airplane  will  actually  be 
used  when  type  certificated.  In  view  of 
the  criteria  that  will  be  used  in  determin¬ 
ing  the  minimum  required  flight  crew  as 
set  forth  in  Appendix  D  added  to  Part  25 
by  this  amendment,  the  Agency  intends 
that  future  type  certification  flight  tests 
will  even  more  closely  approximate  actual 
operating  conditions  that  would  be  expe¬ 
rienced  in  a  tsrpical  operation  using  the 
airplane  being  tested. 

Civil  Aeronautics  Board  study.^  As 
previously  mentioned  briefly,  pursuant 
to  a  recommendation  of  the  House  of 
Representatives  Committee  on  Gtovern- 
ment  Operations  the  CAB  undertook  a 
“fundamental  study  and  review  of  com¬ 
mercial  airliner  flight  deck  or  cockpit 
design  and  operations,  including  cockpit 
configuration,  the  division  of  duties,  and 
qualifications  of  crewmembers.”  In  con¬ 
ducting  its  study,  the  CAB  cmisulted  vir¬ 
tually  every  segment  of  the  aviation 
community  involved  in  air  transporta¬ 
tion  and  received  from  many  of  the  in¬ 
terested  organizations  comments  com¬ 
parable  to  those  received  by  the  Agermy 
in  response  to  Notice  64-21.  The  Board 
also  had  before  it  the  Agency’s  proposal 
in  Notice  64-21  and  further  obtained 
comments  from  Agency  personnel.  The 
Board’s  conclusions  with  respect  to  crew 
complement  were: 

“a.  Maximiun  takeoff  weight  is  not  the 
best  basis  for  the  determination  of  mini¬ 
mum  flight  crew. 

“b.  The  basis  for  minimum  flight  crew 
complement  should  be  operational  com¬ 
plexity  and  resulting  workload. 

“c.  The  current  turbojet  transport  air¬ 
craft  requires  a  minimum  of  three  flight 
crewmembers  to  maintain^  a  satisfactory 
level  of  safety.” 

The  Agency’s  position  on  the  first  two 
conclusions  quoted  above  has  already 
been  discussed.  WiWi  respect  to  the 
third  conclusion,  it  is  clear  from  the 
CAB  study  that  by  “cmrent  turbojet 
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transport  aircraft”  the  Board  meant  the 
B-707,  DC-8,  and  other  airplanes  in  the 
same  class,  since  the  Bocurd  elsewhere  in 
its  evaluation  stated  that  “CXtr  present 
jet  transports  are  all  cmtiflcated  for* 
weights  at  least  two  or  three  times 
greater  than  80,000  pounds.”  These  air¬ 
planes  were  all  type  certificated  with 
minimiun  required  flight  crews  of  at  least 
three  flight  crewmembers  using  substan¬ 
tially  the  same  criteria  that  this  amend¬ 
ment  adds  as  an  ai^endix  to  Part  25. 
Compliance  with  these  criteria  will  con¬ 
tinue  to  justify  a  minimum  of  three  flight 
crewmembers  and  therefore  this  amend¬ 
ment  will  not  change  the  minimum  flight 
crew  that  was  required  for  these  air¬ 
planes  when  type  certificated. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the  mak¬ 
ing  of  this  amendment  (29  FJt.  5805,  No¬ 
tice  64-21),  and  due  consideration  has 
been  given  to  all  relevant  matter  pre¬ 
sented. 

In*  consideration  of  the  foregoing. 
Chapter  I  of  Title  14  of  the  Code  of  Fed¬ 
eral  Regulations  is  amended  as  follows, 
effective  May  28, 1965. 

1.  Part  25  is  amended  as  follows: 

(a)  By  adding  a  flush  sentence  to 
§  25.1523  reading  as  follows: 

§  25.1523  Minimum  flight  crew. 
***** 

The  criteria  used  in  making  the  deter¬ 
minations  required  by  this  section  are 
set  forth  in  Appendix  D. 

(b)  By  adding  an  Appendix  D  reading 
as  follows : 

Appendix  D 

Criteria  for  determining  minimum  flight 
crew.  The  following  are  considered  by  the 
Agency  In  determining  the  minimum  flight 
crew  imder  S  25.1523 : 

a.  Basic  workload  functions.  The  following 
basic  workload  frmctlons  are  considered: 

( 1 )  Flight  path  control. 

(2)  Collision  avoidance. 

(3)  Navigation. 

(4)  Communications. 

(5)  Operation  and  monitoring  of  aircraft 
engines  and  systems. 

(6)  Command  decisions. 

b.  Workload  factors.  The  following  work¬ 
load  factors  are  considered  significant  when 
analyzing  and  demonstrating  workload  for 
minimum  flight  crew  determination: 

(1)  The  accessibility,  ease,  and  simplicity 
at  (H>efation  of  all  necessary  flight,  power,  and 
equipment  controls.  Including  emergency 
fuel  shutoff  valves,  electrical  controls,  ^ec- 
tronic  controls,  pressurization  system  con¬ 
trols,  and  engine  controls. 

(2)  The  accessibility  and  consplculty  of  all 
necessary  Instruments  and  failure  warning 
devices  such  as  fire  warning,  electrical  sys¬ 
tem  malfunction,  and  other  failure  or  cau¬ 
tion  Indicators.  The  extent  to  which  such 
instruments  or  devices  direct  the  proper  cor¬ 
rective  action  is  also  considered. 

(3)  The  number,  urgency,  and  complexity 
of  operating  procedures  with  particular  con¬ 
sideration  given  to  the  specific  fuel  manage¬ 
ment  schedule  imposed  by  center  of  gravity, 
structural  or  other  considerations  of  an  air¬ 
worthiness  nature,  and  to  the  ability  of  each 
engine  to  operate  at  all  times  from  a  single 
tank  or  source  which  is  automatically  re¬ 
plenished  if  fuel  is  also  stored  in  other  tanks. 

(4)  The  degree  and  duration  of  concen¬ 
trated  mental  and  physical  effort  involved  in 
normal  operation  and  in  diagnosing  and 
coping  with  malfunctions  and  emergencies. 

(5)  The  extent  of  required  monitoring  of 
the  fuel,  hydraulic,  pressurization,  electrical. 
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electronic,  deicing,  and  other  systems  while 
en  route. 

(6)  The  actions  requiring  a  crewmember 
to  be  unavailable  at  his  assigned  duty  sta¬ 
tion,  including:  observatlcxi  of  systems, 
miergency  (q>eraUon  at  any  control,  and 
emergencies  in  any  compartment. 

(7)  The  degree  of  automation  provided  in 
the  aircraft  systons  to  afford  (after  failures 
or  malfunctions)  automatic  crossover  or 
isolation  of  difficulties  to  minimize  the  need 
for  flight  crew  action  to  guard  against  loss 
of  hydraulic  or  electric  power  to  flight  con¬ 
trols  or  to  other  essential  systems. 

(8)  The  conununlcations  and  navigation 
workload. 

(9)  The  possibility  of  increased  workload 
associated  with  any  emergency  that  may  lead 
to  other  emergencies. 

(10)  Incapacitation  of  a  flight  crewmem¬ 
ber  whenever  the  applicable  operating  rule 
requires  a  minimum  flight  crew  of  at  least 
two  pilots. 

(c)  Kind  of  operation,  authorized.  The 
detennination  of  the  kind  of  operation  au¬ 
thorized  requires  consideration  of  the  oper¬ 
ating  rules  under  which  the  airplane  will  be 
operated.  Unless  an  applicant  desires  ap¬ 
proval  for  a  more  limited  kind  of  operation, 
it  is  assumed  that  each  airplane  certificated 
imder  this  Part  will  operate  under  IPR 
conditions. 

2.  Section  121.387  of  Part  121  is 
amended  to  read  as  follows: 

§  121.387  Flight  engineer. 

No  certificate  holder  may  operate  an 
airplane  for  which  a  type  certificate  was 
issued  before  January  2,  1964,  having  a 
maximum  certificated  takeoff  weight  of 
more  than  80,000  pounds  without  a  flight 
crewmember  holding  a  current  flight  en¬ 
gineer  certificate.  For  each  airplane 
type  certificated  after  January  1,  1964, 
the  requirement  for  a  flight  engineer  is 
determined  under  the  type  certification 
requirements  of  §  25.1523  . 

(Secs.  313(a) ,  601,  604,  and  605,  Federal  Avia¬ 
tion  Act  of  1958;  49  U.S.C.  1354,  1421,  1424, 
1425) 

Issued  in  Washington,  D.C.,  on  April 
21, 1965. 

N.  E.  Halaby, 
Administrator. 

[F.R.  Doci  65-4484;  Filed.  Apr.  28.  1965; 

8:47  am.) 

[Docket  No.  6236;  Arndt.  39-61] 

PART  39— AIRWORTHINESS 
DIRECTIVES 

Boeing  Model  707  Series  Aircraft 

A  proposal  to  amend  Part  507  of  the 
regulations  of  the  Administrator  to  in¬ 
clude  an  airworthiness  directive  requir¬ 
ing  inspection  of  the  engine  mount  cone 
bolt  nut  for  cracks  or  evidence  of  melted 
cadmium  and  replacement  of  the  cad¬ 
mium-plated  nut  and  washer  with 
silver-plated  nut  and  washer  on  Boeing 
Model  707  Series  aircraft  was  published 
in  29  FJl.  14036.  Since  the  publication 
of  that  proposal.  Part  507  has  been  re¬ 
codified  into  Part  39  of  the  Federal  Avia¬ 
tion  Regulations,  effective  November  20, 
1964;  therefore,  this  amendment  is  being 
made  to  Part  39. 

Interested  persons  have  been  sifforded 
an  opportunity  to  participate  in  the 
making  of  the  amendment.  No  objec¬ 
tions  were  received,  however,  there  was 
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a  comment  stating  that  incorrect  part 
number  information  is  shown  in  Service 
Bulletin  1874A.  The  manufacturer  has 
advised  the  Agency  that  the  part  number 
information  which  s^pears  in  the  service 
buUetin  is  correct.  Boeing  has  prefaced 
the  part  number  of  nut,  P/N  55602-S- 
1216,  with  the  letters  “SPS-N”  to  indi¬ 
cate  the  manufacturer  of  the  nut.  A 
footnote  at  the  bottom  of  the  ixige  on 
which  this  part  number  appears  identi¬ 
fies  the  manufacturer  by  name. 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  delegated  to 
me  by  the  Administrator  (25  F.R.  6489) , 

§  39.13  of  Part  39  (14  CTR  Part  39),  is 
hereby  amended  by  adding  the  foUowing 
new  airworthiness  directive: 

Boeimg.  Applies  to  Model  707  Series  aircraft. 
Serial  Nos.  17592  through  17608,  17614 
through  17627,  17673  through  17690, 
17692  through  17695,  17918  through 
17924,  17928  through  17930,  18083 

through  18085,  18245,  18246,  18374,  18375, 
and  18460. 

Compliance  required  as  Indicated. 

There  have  been  failures  of  a  rear  engine 
mount  nut  attributed  to  embrittlement  re¬ 
sulting  from  the  nut  being  subject  to  tem- 
peratxires  which  caused  the  cadmium  to  melt. 
To  correct  this  condition,  accomplish  the 
following  or  an  equivalent  approved  by  the 
Aircraft  Engineering  Division,  FAA  Western 
Region. 

(a)  On  all  aircraft  which  have  cadmium- 
plated  recu*  engine  mount  cone  bolt  nut  and 
washer,  visually  Inspect  the  engine  mount 
cone  bolt  nut  for  cracks  or  evidence  of  melted 
cadmliun- within  300  hours’  time  in  service 
after  the  effective  date  of  this  AD  and  there¬ 
after  at  periods  not  to  exceed  300  hours'  time 
In  service. 

(b)  If  a  crack,  or  evidence  of  melted  cad¬ 
mium  is  found,  replace  the  cadmium-plated 
nut  and  washer  with  a  silver-plated  nut  and 
washer,  before  further  flight.  In  accordance 
with  the  provisions  of  paragraph  3  of  Boeing 
Service  Bulletin  No.  1874  or  later  FAA-ap- 
proved  revision,  or  an  equivalent  nut  and 
washer  aj^roved  by  the  Aircraft  Engineering 
Division,  FAA  Western  Region.  If  the  In¬ 
stallation  of  the  silver-plated  nut  and  washer 
is  made  In  accordance  with  Service  Bulletin 
No.  1874,  visually  check  the  Installation  for 
Insufllcient  bolt  thread  exposure  beyond  the 
end  of  the  nut  as  deflned  in  paragraph  1  of 
Boeing  Service  Bulletin  No.  1874A  or  later 
FAA-approved  revision.  If  there  is  insuffi¬ 
cient  thread  exposure,  replace  with  new 
silver-plated  nut  and  washer  in  accordance 
with  paragraph  2  of  Service  Bulletin  No. 
1874A  or  later  FAA-approved  revision. 

(c)  Within  1,000  hours’  time  In  service 
after  the  effective  date  of  this  AD,  replace 
cadmium-plated  nut  and  washer  with  silver- 
plated  nut  and  washer  In  accordance  with 
the  provisions  of  paragraph  (b). 

(d)  Unless  already  accomplished,  on  all 
aircraft  that  have  complied  with  Service 
Bulletin  No.  1874  prior  to  the  effective  date 
of  this  AD,  visually  Inspect  the  silver-plated 
rear  eng^ine  mount  cone  bolt  and  nut  for 
insufficient  bolt  thread  exposure  beyond  the 
end  of  the  nut  as  deflned  In  paragraph  1  of 
Boeing  Service  Bulletin  No.  1874A  or  later 
FAA-approved  revision  within  300  hours’ 
time  In  service  after  the  effective  date  of 
this  AD.  If  there  is  Insufficient  bolt  thread 
exposure  beyond  the  end  of  the  nut,  replace 
with  new  nut  and  washer  In  accordance  with 
paragraph  2  of  Service  Bulletin  No.  1874A 
or  later  FAA-approved  revision  before  further 
flight. 

(e)  Upon  request  of  the  operator,  an  FAA 
maintenance  inspector  subject  to  prior  ap¬ 
proval  of  the  Chief,  Aircraft  Engineering 
Division,  FAA  Western  Region,  may  adjust 
the  repetitive  Inspection  Intervals  speclfled 


in  this  AD  to  permit  compliance  at  an  estab¬ 
lished  Inspection  period  of  the  operator  if  the 
request  contains  substantiating  data  to  Jus¬ 
tify  the  Increase  for  such  operator. 

This  amendment  becomes  effective 
May  29,  1965. 

(Secs.  313(a).  601,  and  603,  Federal  Aviation 
Act  of  1958;  49  U.S.C.  1354(a),  1421,  1423) 

Issued  in  Washington,  D.C„  on  April 
22,  1965. 

C.  W.  Walker, 

Acting  Director, 
Flight  Standards  Service. 

(F.R.  Doc.  65-4459;  Filed,  Apr.  28,  1965; 
8:45  am.] 


(Airspace  Docket  No.  63-SO-40] 

PART  71— DESIGNATION  OF  FEDERAL 

AIRWAYS,  CONTROLLED  AIRSPACE, 

AND  REPORTING  POINTS 

Alteration  of  Control  Zone  and 
Transition  Area 

On  February  2,  1965,  a  notice  of  pro¬ 
posed  rule  making  was  published  in  the 
Federal  Register  (30  F.R.  1052)  stating 
that  the  Federal  Aviation  Agency  pro¬ 
posed  to  alter  the  control  zone  and  tran¬ 
sition  area  at  Asheville,  N.C. 

Based  upon  objections  received  in  re¬ 
sponse  to  Uie  notice  of  proposed  rule 
making,  a  supplemental  notice  of  pro¬ 
posed  rule  making,  altering  the  proposal, 
was  issued  and  published  in  the  Fed¬ 
eral  Register  (30  F.R.  3664)  on  March 
19.  1965. 

Interested  persons  were  afforded  an 
opportunity  to  participate  in  the  rule 
making  through  submission  of  com¬ 
ments.  All  comments,  relative  to  the 
supplemental  notice  of  proposed  rule 
making,  received  were  favorable. 

In  consideration  of  the  foregoing.  Part 
71  of  the  Federal  Aviation  Regulations  is 
amended,  effective  0001  e.s.t.,  June  24, 
1965,  as  hereinafter  set  forth. 

1.  In  !  71.171  (29F.R.  17581)  the  Ashe¬ 
ville,  N.C.,  control  zone  is  amended  to 
read: 

Asheville,  N.C. 

Within  a  5-mUe  radius  of  Asheville  Airport 
(latitude  35'’26'00"  N,  longitude  82*32'25'' 
W) ;  within  2  miles  each  side  of  a  341*  bear¬ 
ing  from  the  Broad  River  RBN  extending 
from  the  5-mlle  radius  zone  to  9  miles  S  of 
the  airport;  within  2  miles  each  side  of  a 
159*  bearing  from  the  Asheville  RBN  ex¬ 
tending  from  the  5-mlle  radius  zone  to  5.5 
miles  N  of  the  airport;  and  within  2  miles 
each  side  of  a  129*  bearing  from  the  Asheville 
Aliport  extending  from  the  5-mile  radius 
zone  to  7.5  miles  SE  of  the  airport. 

2.  In  §  71.181  (29  F.R.  17643)  the 
Asheville,  N.C.,  transition  area  is  amend¬ 
ed  to  read: 

Asheville,  N.C. 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  2  miles  W  and 
8  miles  E  of  a  341*  bearing  from  the  Broad 
River  RBN  extending  from  the  RBN  to  7  miles 
N;  within  2  mUes  E  and  6  mUes  W  of  a  161* 
bearing  from  the  Broad  River  RBN,  extend¬ 
ing  from  the  RBN  to  3  miles  S  of  the  RBN; 
within  2  miles  each  side  of  the  Asheville 
VORTAC  244*  radial  extending  from  l  mile 
SW  to  8  miles  SW;  and  within  5  miles  W  and 
6  miles  E  of  the  159*  and  339*  bearings  from 
the  Asheville  RBN  extending  from  6  miles  N 
to  10  miles  S  of  the  RBN;  and  that  airspace 


extending  upward  from  1,200  feet  above  the 
surface  bounded  by  a  line  beginning  at  the 
Intersection  of  a  26-mlle  arc  centered  at  the 
AshevUle  Airport  (latitude  35*26'00"  N,  lon¬ 
gitude  82*32'26"  W)  and  a  line  10  miles  S  ol 
and  parallel  to  the  Asheville  VORTAC  300*  ' 
radial,  extending  clockwise  along  this  arc  to 
the  AsheviUe  VORTAC  061*  radial,  thence 
SE  along  a  line  perpendicular  to  the  Ashe¬ 
vUle  VORTAC  061*  radial  to  the  S  boundary 
of  V-222,  thence  SW  along  the  S  boundary  of 
V-222  to  a  line  6  mUes  W  of  and  parallel  to 
the  161*  bearing  from  the  Broad  River  RBN, 
thence  N  along  a  line  6  miles  W  of  and  paral- 
lei  to  the  161*  and  341*  bearings  from  the 
Broad  River  RBN  to  a  line  10  miles  S  of  and 
parallel  to  the  AsheviUe  VORTAC  300*  radial, 
thence  NW  along  this  line  to  the  point  of 
beginning:  and  that  airspace  bounded  on  the 
NW  by  V-222.  on  the  NE  by  V-269,  on  the  SB 
by  V-20  and  on  the  SW  by  V-296. 

(Sec.  307(a),  Federal  Aviation  Act  of  1958- 
49  U.S.C.  1348(a)) 

Issued  in  East  Point,  Ga..  on  April  21 
1965. 

Arvin  O.  Basnight, 
Director,  Southern  Region. 

(F.R.  Doc.  65-4460;  FUed,  Apr.  28.  1965;  j 
8:45  ajn.] 


[Airspace  Docket  No.  65-WA-271 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  CONTROLLED  AIRSPACE, 

AND  REPORTING  POINTS 

Alteration  of  Control  Area 

The  purpose  of  this  amendment  to 
Part  71  of  the  Federal  Aviation  Regula¬ 
tions  is  to  alter  the  description  of  Control 
1228. 

Control  1228  is  presently  designated  [ 
with  reference  to  the  Tampa,  Fla.,  radio 
beacon.  The  Federal  Aviation  Agency 
has  scheduled  the  rel(x:ation  of  this  radio 
beacon  on  May  1,  1965.  Accordingly,  in  ■ 
order  to  retain  the  same  amount  of  con¬ 
trolled  airspace  presently  designated 
with  Control  1228,  action  is  being  taken 
herein  to  substitute  In  the  description 
of  Control  1228  a  set  of  geographical 
coordinates  (latitude  27*53'18"  N.,  lon¬ 
gitude  82‘’29'29"  W.)  for  the  Tampa 
radio  beacon  at  its  present  location.  [ 

Since  this  amendment  is  editorial  in  F 
nature,  notice  and  public  procedure  I 
hereon  are  unnecessary  and  the  amend¬ 
ment  may  become  effective  on  less  than 
30  days’  notice. 

In  consideration  of  the  foregoing.  Part 
71  of  the  Federal  Aviation  Regulations 
is  amended,  effective  upon  publication  in 
the  Federal  Register,  as  hereinafter  set  * 
forth.  I 

In  §71.163  (29  F.R.  17552),  Control 
1228  is  amended  by  deleting  “from  the  \ 
Tsunpa,  Fla.,  RBN”  and  substituting 
“from  latitude  27*53' 18"  N.,  longitude 
82*29'29"  W.”  therefor. 

(Sec.  307(a),  Federal  Aviation  Act  of  1958; 

49  U.S.C.  1348) 

Issued  in  Washington,  D.C.,  on  April 
23,  1965. 

H.  B.  Helstrom, 

Acting  Chief,  Airspace  Regulations 
and  Procedures  Division. 

[FR.  Doc.  65-4461;  PUed,  Apr.  28,  1965; 

8:45  am.] 
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[Airspace  Docket  No.  66-30-16] 

part  71— designation  OF  FEDERAL 

AIRWAYS,  CONTROLLED  AIRSPACE, 

and  REPORTING  POINTS 

Alteration  of  Transition  Area 

On  March  19,  1965,  a  notice  of  pro¬ 
posed  rule  making  was  published  in  the 
Federal  Register  (30  P.R.  3665)  stating 
that  the  Federal  Aviation  Agency  pro¬ 
posed  to  alter  the  transition  area  at  Win¬ 
ston-Salem,  N.C. 

Interested  persons  were  afforded  an 
opportunity  to  participate  in  the  rule 
making  through  submission  of  com¬ 
ments.  All  comments  received  were 
favorable. 

In  consideration  of  the  foregoing.  Part 
71  of  the  Federal  Aviation  Regulations  is 
amended,  effective  0001  e.s.t.,  June  24, 
1965,  as  hereinafter  set  forth. 

Section  71.181  is  amended  by  altering 
the  Winston-Salem,  N.C.,  transition  area 
(29  F.R.  16245)  to  read: 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5-mile  radius 
of  Smith-Reynolds  Airport  (latitude  36°08'- 
00"  N.,  longitude  80'’13'20"  W.);  within  2 
miles  each  side  of  the  Winston-Salem  IDS 
localizer  SE  course,  extending  from  the  5- 
mlle  radius  area  to  8  rnUts  tE  of  the  LOM. 

(Sec.  307(a),  Federal  Aviation  Act  of  1058; 
40X7.3.0. 1348(a)) 

Issued  in  East  Point,  Ga.,  April  21, 
1965. 

Arvin  O.  Basnight, 
Director,  Southern  Region. 

(P.R.  Doc.  65-4462;  Piled,  Apr.  28,  1965; 

8:45  a.m.] 


[Airspace  Docket  No.  63-WS-95] 

part  71— designation  of  federal 

AIRWAYS,  CONTROLLED  AIRSPACE, 
AND  REPORTING  POINTS 

Alteration  of  Control  Zone,  Revocation 
of  Control  Area  Extension  and  Des¬ 
ignation  of  Transition  Areas;  Cor¬ 
rection 

On  March  5,  1965,  Federal  Register 
Document  65-2284  was  published  in  the 
Federal  Register  (30  F.R.  2855)  amend¬ 
ing  Part  71  of  the  Federal  Aviation  Reg¬ 
ulations  by  altering  the  controlled  air¬ 
space  in  the  Boise,  Idaho,  terminal  area. 

In  the  description  of  the  alteration,  the 
degrees  of  latitude  for  the  location  of 
Boise  Air  Terminal  was  inadvertently 
given  as  44*  instead  of  43°.  Accordingly, 
action  is  taken  herein  to  correct  the  lati¬ 
tude  for  Boise  Air  Terminal  to 
43°33'55"  N. 

Since  this  correction  is  editorial  in 
nature,  notice  and  public  procedure 
hereon  are  unnecessary  and  impracti¬ 
cable,  and  the  correctjpn  is  effective 
immediately. 

(Sec.  307(a),  Federal  AvlaUon  Act  of  1958, 
as  amended;  72  Stat.  749;  49  X7J3.C.  1348) 

Issued  in  Los  Angeles,  Calif.,  on  April 
22, 1965. 

Joseph  H.  Tippbts, 
Director,  Western  Region. 

1P.R.  Doc.  65-4463;  Filed,  Apr.  28,  1966; 
8:46  ajn.] 


[Airspace  Docket  No.  65-80-8] 

PART  71— DESIGNATION  OF  FEDERAL 

AIRWAYS,  CONTROUED  AIRSPACE, 

AND  REPORTING  POINTS 

Designation  of  Transition  Area 

On  March  20,  1965,  a  notice  of  pro¬ 
posed  rule  making  was  published  in  the 
Federal  Register  (30  F.R.  3713)  stating 
that  the  Federal  Aviation  Agency  pro¬ 
posed  to  designate  a  transition  area  at 
Albemarle,  N.C. 

Interested  persons  were  afforded  an 
opportunity  to  participate  in  the  rule 
making  through  submission  of  comments. 
All  comments  received  were  favorable. 

In  consideration  of  the  foregoing. 
Part  71  of  the  Federal  Aviation  Regula¬ 
tions  is  amended  effective  0001  e.s.t., 
June  24,  1965,  as  hereinfater  set  forth. 

Section  71.181  (29  F.R.  17643)  is 
amended  by  adding  the  following: 

Albemarle,  N.C. 

That  airspace  extending  upward  from  700 
feet  above  the  smTace  within  a  4-mlle  radius 
of  the  Albemarle  Airport  (latitude  35°20'20" 
N.,  longtlude  80°10'30"  W.);  within  2  miles 
each  side  of  a  331°  bearing  from  a  reference 
point  located  at  latitude  35°22'40"  N.,  longi¬ 
tude  80°11'38"  W.,  extending  from  the  4-mlle 
radius  area  to  8  miles  NW  of  the  reference 
point. 

(Sec.  307(a),  Federal  Aviation  Act  of  1958;  49 
U.S.C.  1348(a) ) 

Issued  in  East  Point,  Ga.,  on  April  21, 
1965. 

Arvin  O.  Basnight, 
Director,  Southern  Region. 

1P.R.  Doc.  65-4464;  FUed,  Apr.  28,  1965; 

8:45  a.m.] 


[  Airspace  Docket  No.  63-80-77 ] 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  CONTROLLED  AIRSPACE, 
AND  REPORTING  POINTS 

Designation  of  Transition  Area 

On  January  8,  1965,  a  notice  of  pro¬ 
posed  rule  making  was  published  in  the 
Federal  Registri  (30  F.R.  234)  stating 
that  the  Federal  Aviation  Agency  pro¬ 
posed  to  designate  a  transition  area  at 
Ocala,  Fla. 

On  March  19,  1965,  a  sujHilemental 
notice  of  proposed  rule  making  was  pub¬ 
lished  in  the  Federal  Register  (30  FJt. 
3665)  altering  the  proposed  transition 
area. 

Interested  persons  were  afforded  an 
opportunity  to  participate  in  the  nile 
making  through  submission  of  comments. 
All  comments  received  were  favorable. 

In  consideration  of  the  foregoing. 
Part  71  of  the  Federal  Aviation  Regula¬ 
tions  is  amended,  effective  0001  e.s.t., 
June  24,  1965,  as  hereinafter  set  forth. 

In  §  71.181  (29  F.R.  17643)  the  follow¬ 
ing  transition  area  is  added; 

Ocala,  Fla. 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5-mUe  radius 
of  Ocala  Municipal  (Jim  Taylor)  Airport 
(latitude  29°10'20"  N.,  loogltude  82*13'26" 
W.);  within  8  miles  W  and  5  mUes  E  of  the 
Ocala  VORTAC  171*  radial  extending  frcan 
the  5-mlle  radius  area  to  12  miles  S  of  the 
VORTAC;  that  airspace  extending  upward 


from  1,200  feet  above  the  stirface  within  a 
6-mile  radius  of  Ocala  Municipal  Airport, 
including  Ihe  area  bounded  m  the  8  by  a 
16-mile  radius  arc  centered  on  the  Ocala 
VORTAC,  (m  the  NW  by  the  NW  boimdary  of 
V-441  and  on  the  NE  by  the  NE  boundary 
of  V-159. 

(3ec.  307(a),  Federal  Aviation  Act  of  1958; 
49  U.S.C.  1348(a) ) 

Issued  in  East  Point,  Ga.,  on  April  21, 
1965. 

Arvin  O.  Basnight, 
Director,  Southern  Region. 

[F.R.  Doc.  65-4465;  Filed,  Apr.  28,  1965; 
8:45  am.] 


[Airspace  Docket  No.  66-CE-27] 

PART  73— SPECIAL  USE  AIRSPACE 
Alteration 

On  March  20,  1965,  a  rule  was  pub¬ 
lished  in  the  Federal  Register  (30  F.R. 
3705)  as  Federal  Register  Document  65- 
2843,  stating  that  in  §  73.43,  Rr-4304  was 
amended  by  deleting  “Time  of  designa¬ 
tion.  0700  to  1700  e.s.t..  May  1  through 
October  31.”  and  substituting  therefor 
“Time  of  designation.  0700  to  1700  hours 
eA.t.,  Saturday  and  Sunday,  July  1 
through  August  31.”  The  above  times 
should  have  been  expressed  as  central 
standard  time  rather  than  eastern  stand¬ 
ard  time.  Therefore,  action  is  taken 
herein  to  correct  Federal  Register  Docu¬ 
ment  65-2843  by  changing  the  time  of 
designation  to  central  standard  time. 

Since  this  amendment  is  editorial  in 
nature,  notice  and  public  procedure  here¬ 
on  are  unnecessary  and  the  amendment 
may  be  made  effective  on  less  than  30 
days’  notice.  The  effective  date  of  the 
rule,  0001  e.s.t..  May  27,  1965,  as  origi¬ 
nally  adopted,  is  retainexL 

In  con^deration  of  the  foregoing,  ef¬ 
fective  immediately.  Federal  Register 
Document  65-2843  is  amended  as  herein¬ 
after  set  forth. 

In  §  73.43  (29  F.R.  17752,  30  FJl.  3705) , 
Restricted  Area  R-4304  is  amended  by 
substituting  c.s.t.  for  es.t.  where  It  ap¬ 
pears  in  the  text  oi  the  time  of  desig¬ 
nation. 

(Sec.  307(a),  Federal  Aviation  Act  of  1958; 
49  U.S.C.  1348) 

Issued  in  Washington,  D.C.,  on  April 
22,  1965. 

ChlARLES  W.  Carmodt, 
Acting  Director, 

Air  Traffic  Service. 

[F.R.  Doc.  65-4466;  Filed.  Apr.  28,  1965; 

8:45  a.m.] 


[Airspace  Docket  No.  66-WA-28] 

PART  73— SPECIAL  USE  AIRSPACE 
Alteration  of  Restricted  Areas 

The  purpose  of  these  amendments  to 
Part  73  of  the  Federal  Aviation  Regula¬ 
tions  is  to  change  the  Using  Agency  of 
Restricted  Areas  R-2525,  Vemalis,  Calif. ; 
R-2528,  Newman,  Calif.;  R-4802,  Lone 
Rock,  Nev.;  Rr-4803,  Fallon,  Nev.;  and 
R-4804,  Twin  Peaks,  Nev. 

ITie  Department  of  the  Navy  has  in¬ 
formed  the  Federal  Aviation  Agency  that 
responsibility  for  the  facilities  and  actlvi- 
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ties  at  the  above  restricted  areas  has 
been  assumed  by  the  Commander,  Fleet 
Air.  Alameda,  Calif.  For  this  reason,  the 
U.S.  Navy  has  requested  appropriate 
amendments  to  R-2525,  R-2528.  R-4802, 
R-4803,  and  R-4804. 

Since  these  amendments  are  editorial 
in  nature,  notice  and  public  procedure 
hereon  are  unnecessary  and  these 
amendments  may  be  made  effective  on 
less  than  30  days’  notice. 

In  consideration  of  the  foregoing.  Part 
73  of  the  Federal  Aviation  Regulations  is 
amended,  effective  immediately,  as  here¬ 
inafter  set  forth. 

1.  In  §  73.25  (29  F.R.  17733,  30  FJl. 
1036),  Restricted  Areas  R-2525  and  R- 
2528  are  amended  by  deleting  from  the 
respective  texts  “Using  agency.  Com¬ 
mander.  Naval  Air  Bases,  12th  Naval  Dis¬ 
trict,  Alameda,  Calif.’’  and  substituting 
therefor  “Using  agency.  Commander, 
Fleet  Air,  Alameda,  Calif.’’ 

2.  In  §  73.48  (29  F.R.  17754) ,  Re¬ 
stricted  Areas  R-4802,  R-4803  and  R- 
4804  are  amended  by  deleting  from  the 
respective  texts  “Using  agency.  Com¬ 
mander,  Naval  Air  Bases,  12th  Naval  Dis¬ 
trict,  Alameda,  Calif.’’  and  substituting 
therefor  “Using  agency.  Commander, 
Fleet  Air.  Alameda,  Calif.’’ 

(Sec.  307(a),  Federal  Aviation  Act  of  1958; 
49  UfS.C.  1348) 

Issued  in  Washington,  D.C.,  on  April 
23,  1965. 

Charles  W.  Carmody, 
Acting  Director, 

Air  Traffic  Service. 

[FJt.  Doc.  6&-4467;  Filed,  Apr.  28,  1966; 

8:45  ajn.] 


[Reg.  Docket  No.  6235;  Arndt.  91-18] 

PART  91— GENERAL  OPERATING 
AND  FLIGHT  RULES 

Alternate  Airports 

The  purpose  of  this  amendment  to 
Part  91  of  the  Federal  Aviation  Regula¬ 
tions  is  to  alter  flight  plan  and  fuel  re¬ 
quirements  pertaining  to  alternate  air¬ 
ports.  A  notice  of  proposed  rule  making 
regarding  this  action  was  circulated  as 
Federal  Aviation  Notice  64-45,  and  pub¬ 
lished  in  the  Federal  Register  (29  F.R. 
14034) ,  on  October  10,  1964. 

Section  91.23  presently  requires  suffi¬ 
cient  fuel  be  carried  by  civil  aircraft 
operating  in  IFR  conditions  to  fly  from 
the  flrst  airport  of  intended  landing  to 
the  alternate  airport.  Section  91.83  re¬ 
quires  each  person  filing  an  IFR  flight 
plan  to  include  therein,  an  alternate  air¬ 
port,  and  sets  forth  criteria  for  the  selec¬ 
tion  of  an  alternate  airport. 

In  Notice  64-45  the  Agency  proposed 
to  omit  the  requirement  of  including  an 
alternate  airport  in  the  required  flight 
plan  information  when  the  destination 
airport  has  an  approach  published  in 
Part  97  and  the  weather  there  is  forecast 
to  be  a  ceiling  at  least  1,000  feet  above 
the  lowest  initial  approach  altitude  and 
the  visibility  to  be  at  least  three  miles, 
or  2  miles  more  than  the  lowest  author¬ 
ized  landing  minimum  visibility  which¬ 
ever  is  greater,  from  two  hours  before  to 
two  hours  after  the  estimated  time  of 
arrival.  Concomitantly,  the  Agency  pro¬ 


posed  to  omit  the  requirement  in  5  91.23 
for  fuel  to  fly  from  the  flrst  airport  of 
intended  landing  to  an  alternate  airport 
if  the  same  conditions  are  met  that  per¬ 
mit  a^pilot  to  omit  an  alternate  from 
an  IFR  flight  plan.  The  requirement  of 
fuel  for  45  minutes  at  normal  cruise 
would  remain  unchanged. 

The  IFR  alternate  airport  weather 
minimums  presently  contained  in  §  91.83 
(b)  would  be  revised  to  assure  an  instru¬ 
ment  approach  capability  where  the 
weather  would  require  that  an  instru¬ 
ment  approach  be  made. 

Interested  persons  were  afforded  an 
opportunity  to  participate  in  the  rule 
making  through  the  submission  of  com¬ 
ments.  Due  consideration  was  given  to 
all  relevant  matter  presented. 

Only  one  comment  directly  opposed 
adoption  of  the  proposed  amendments 
stating  that  the  private  pilot  has  no  dis¬ 
patching  system  comparable  to  air  car¬ 
riers  or  military  flights  that  would  advise 
the  pilot  of  deteriorating  weather  at  his 
destination,  and  the  unreliability  of 
weather  forecasts  was  emphasized. 
Therefore,  the  imskilled,  unwary  pilot 
would  be  encouraged  to  rely  upon  a  po¬ 
tentially  unreliable  forecast  and  would 
fly  without  current  information  and 
without  a  sufficient  fuel  reserve  to  a 
destination  where  a  landing  would  be 
inadvisable,  but  no  alternative  action 
would  then  be  available.  Consequently, 
there  must  be  an  inherent  impairment 
of  flight  safety  without  a  corresponding 
benefit  conferred. 

The  Agency  does  not  believe  that  the 
proposed  amendments  will  derogate 
safety  by  misleading  the  unskilled  or 
imwary.  The  applicable  sections  of  the 
regulations  pertain  only  to  those  pilots 
possessing  instrument  ratings,  who  may 
not  be  characterized  as  unskilled  or  un¬ 
wary.  As  stated  in  a  comment  by  the 
Aircraft  Owners  and  Pilots  Association, 
the  prudent  pilot  will  periodically  check 
marginal  conditions  through  the  facili¬ 
ties  of  the  Flight  Service  Station  network 
to  ascertain  that  the  weather  is  as  fore¬ 
cast.  There  would  be  no  prohibition 
against  a  pilot  designating  one  or  more 
suitable  alternates  on  his  own  volition, 
regardless  of  the  forecast  weather  at  his 
destination,  so  the  proposal  cannot  be 
said  to  derogate  safety.  This  amend¬ 
ment  will  remove  the  burden  of  carry¬ 
ing  extra  fuel  in  order  to  receive  the 
beneflt  of  an  IFR  flight  plan  when  the 
destination  of  an  alternate  is  unneces¬ 
sary,  and  should  enhance  safety  by  re- 
moving  this  deterrent  to  filing  an  IFR 
flight  plan  when  en  route  weather  con¬ 
ditions  are  marginal. 

The  National  Business  Aircraft  Asso¬ 
ciation  endorsed  the  proposal  but  em¬ 
phasized  the  need  of  cooperation  between 
the  pilot,  the  FAA,  and  the  Weather 
Bureau  to  assure  the  availability  of  cur¬ 
rent  weather  information  to  the  pilot. 

Bonanza  Air  Lines  suggested  specify¬ 
ing  the  weather  forecast  at  depature  to 
obviate  the  need  of  adding  fuel  en  route, 
in  the  event  of  deteriorating  weather 
conditions  at  the  destination.  This  sug¬ 
gested  alteration  would  compromise  a 
safety  factor  inherent  in  the  proposal 
and  Is,  therefore,  not  adopted. 

All  oUier  responses,  which  constitute 
the  pre^nderance  of  comments  received. 


were  favorable  to  the  adoption  of  the 
proposal. 

In  consideration  of  the  foregoing,  and 
for  the  reasons  stated  in  the  notice  of 
proposed  rule  making.  Part  91  of  the 
Federal  Aviation  Regulations  is  amend¬ 
ed,  effective  May  28,  1965,  as  hereinafter 
set  forth. 

1.  Section  91.23  is  amended  to  read  as 
follows: 

§  91.23  Fuel  requirements  for  flight  in 
IFR  conditions. 

No  person  may  operate  a  civil  aircraft 
in  conditions  unless  it  carries 

enough  fuel  (considering  weather  re¬ 
ports  and  forecasts,  and  weather  condi¬ 
tions)  to — 

(a)  Complete  the  flight  to  the  flrst  air¬ 
port  of  intended  landing; 

(b)  Fly  from  that  airport  to  the  alter¬ 
nate  airport;  and 

(c)  Fly  thereafter  for  45  minutes  at 
normal  cruising  speed. 

However,  the  requirement  for  fuel  to  fly 
from  the  flrst  airport  of  intended  land¬ 
ing  to  the  alternate  airport  does  not  ap¬ 
ply  if  Part  97  of  this  subchapter  pre¬ 
scribes  a  standard  instrument  approach 
procedure  for  the  flrst  airport  of  Intended 
landing  and  the  weather  conditions  at 
that  airport  are  forecast  to  be,  from  2 
hours  before  to  2  hours  after  the  esti¬ 
mated  time  of  arrival,  a  ceiling  of  at  least 
1,000  feet  above  the  lowest  initial  ap¬ 
proach  altitude  for  the  airport  and  visi¬ 
bility  at  least  3  miles,  or  2  miles  more 
than  the  lowest  authorized  landing  mini¬ 
mum  visibility,  whichever  is  greater. 

2.  Section  91.83  (a)(9)  and  (b)  are 
amended  and  (c)  is  added  to  read  as  fol¬ 
lows; 

§91.83  Flight  plan;  information  re¬ 
quired. 

(a)  Information  required.  *  *  • 

•  •  •  •  * 

(9)  In  the  case  of  an  IFR  flight  plan, 
an  alternate  airport,  except  as  provided 
in  paragraph  (b)  of  this  section. 

•  *  •  *  • 

(b)  Paragraph  (a)  (9)  of  this  section 
does  not  apply  if  Part  97  of  this  subchap¬ 
ter  prescribes  a  standard  instrument 
approach  procedure  for  the  flrst  airport 
of  intended  landing  and  the  weather 
conditions  at  that  airport  are  forecast  to 
be,  from  2  hours  before  to  2  hours  after 
the  estimated  time  of  arrival,  a  ceiling  of 
at  least  1,000  feet  above  the  lowest  initial 
approach  altitude  for  the  airport  and 
visibility  at  least  3  miles,  or  2  miles  more 
than  the  lowest  authorized  landing  mini¬ 
mum  visibility,  whichever  is  greater. 

(c)  IFR  alternate  airport  weather 
minimums.  Unless  otherwise  authorized 
by  the  Admir^trator,  no  person  may  in¬ 
clude  an  alternate  airport  in  an  IFR 
flight  plan  unless  current  weather  fore¬ 
casts  indicate  that,  at  the  estimated  time 
of  arrival  at  the  alternate  airport,  the 
ceiling  and  vlslbiliy  at  that  airport  will 
be  at  or  above  the  alternate  airport 
weather  minimums  prescribed  for  the 
airport  in  Part  97  of  this  subchapter,  or, 
if  no  minimums  are  so  prescribed,  the 
ceiling  and  visibility  at  the  airport  will 
allow  descent  from  the  IFR  minimum  en 
route  altitude,  approach  and  landing  in 
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basic  VFR  weather  conditions  for  con¬ 
trolled  airspace  outside  of  the  continen¬ 
tal  control  area, 

(Sec.  307  and  601,  Federal  Aviation  Act 
1958:  49  US.O.  1348  and  1421) 

Issued  in  Washington,  D.C.,  on  April 
21, 1965. 

N.  E.  Halaby, 
Administrator. 

IPJl.  Doc.  65-4468;  Piled,  Apr.  28,  1966; 
8:46  ajn.] 

Title  21— FOOD  AND  DRUGS 

Chapter  I — Food  and  Drug  Adminis¬ 
tration,  Department  of  Health,  Edu¬ 
cation,  and  Welfare 

7UBCHAPTER  A— GENERAL 

part  3--STATEMENTS  OF  GENERAL 
POLICY  OR  INTERPRETATION 

Potassium  Salt  Preparations  Intended 
for  Oral  Ingestion  by  Man 

Correction 

In  F.R.  Doc.  65-4302  appearing  at  page 
5790  in  the  issue  for  Saturday,  April  24, 
1965,  the  following  changes  should  be 
made  in  §  3.15; 

1.  In  paragraph  (a)  (1)  (iii)  the  phrase 
"in  subparagraph  (2)  of  this  paragraph” 
should  read  “in  subdivision  (il)  of  this 
subparagraph”. 

2.  In  the  introductory  text  of  para¬ 
graph  (b)  the  phrase  “or  per  single  dose” 
which  begins  in  the  8th  line  should  be 
deleted;  in  the  11th  line  the  figure  “100” 
should  be  changed  to  “20”;  and  in  the 
13th  line  the  words  “single  dose”  should 
be  changed  to  “milliliter”. 

SUBCHAPTER  C — DRUGS 

PART  144— ANTIBIOTIC  DRUGS;  EX¬ 
EMPTION  FROM  LABELING  AND 
CERTIFICATION  REQUIREMENTS 

Reduction  of  Permitted  Levels  of  3- 
Nitro-4-Hydroxyphenylarsonic  Acid 
in  Chicken  and  Turkey  Feeds  Con¬ 
taining  Certifiable  Antibiotic  Drugs 

No  comments  were  received  in  response 
to  the  notice  published  in  the  Federal 
Register  of  November  25,  1964  (29  FJl. 
15820) ,  proposing  that  9  144.26  be 
amended  by  reducing  the  upper  limit  for 
3-nitro-4-hydroxyphenylarsonic  acid  to 
0.005  percent  in  the  combinations  author¬ 
ized  in  that  section  for  chicken  smd  tur¬ 
key  feeds.  Portions  of  the  section  in¬ 
volved  do  not  specify  the  particular 
animals  to  which  these  combinations  may 
be  administered;  consequently,  in  the  re¬ 
duction  of  the  limit  of  3-nitro-4-hy- 
droxyphenylarsonlc  acid  in  chicken  and 
turkey  feeds,  it  is  necessary  to  specify 
those  animals  to  which  fhe  reduction 
must  apply.  Therefore,  pursuant  to  the 
provisions  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (sec.  507,  59  Stat.  463,  as 
amended;  21  U.S,C.  357)  and  under  the 
authority  delegated  to  the  Commissioner 
of  Pood  and  Drugs  by  the  Secretary  of 
Health,  Education,  and  Welfare  (21  CFR 
2.90) ;  It  is  ordered.  That  the  proposed 
reduction  be  effected  by  changing  9  144.26 
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(a)  (3)  and  (5),  (b)  (1)  (iv)  and  (v),  and 

(b)  (20)  to  read  as  follows: 

§  144.26  Animal  feed  containing  certi¬ 
fiable  antibiotic  drugs. 

•  •  •  *  * 

(a)  •  *  • 

( 3 )  3  -  Nitro  -  4  -  hy  droxyphenylarsonic 
acid;  Not  less  than  0.0025  percent  and 
not  more  than  0.0075  percent  except  in 
chicken  or  tm'key  feed  which  shall  con¬ 
tain  not  less  than  0.0025  percent  and  not 
more  than  0.005  percent. 

•  •  •  *  « 

(5)  Furazolidone  0.00083  percent,  with 
or  without  nitrofurazone  0.0056  percent, 
and/or  3-nitro-4-hydrox3rphenylarsonic 
acid  not  less  than  0.0025  percent  and 
not  more  than  0.0075  percent  except  in 
chicken  or  turkey  feed  in  which  the  limit 
of  3-nitro-4-hydroxyphenylarsonic  acid 
shall  be  not  less  than  0.0025  percent  and 
not  more  than  0.005  percent. 

(b)  •  •  • 

(!)•*• 

(iv)  N*-acetyl-N‘-(4-nitrophenyl)  sul¬ 
fanilamide  0.03  percent  and  3-nitro-4- 
hydroxirphenylarsonlc  acid  0.005  percent. 

(v)  Furazolidone  0.00083  percent,  ni¬ 
trofurazone  0.0056  percent,  with  or  with¬ 
out  3-nltro-4-hydroxyphenylarsonic 
acid  not  less  than  0.0025  percent  and  not 
more  than  0.005  percent. 

•  •  •  •  • 

(20)  It  is  intended  as  an  aid  in  stimu¬ 
lating  errowth,  the  prevention  of  coccld- 
iosis,  large  roundworms  and  tapeworms 
in  chickens  and  turkeys  and  the  preven¬ 
tion  of  hexamitlasis  in  turkeys,  and  it 
contains  in  a  quantity  by  weight  of  feed 
acetyl  (p-nitrophenyl)  sulfanilamide  0.03 
percent,  dibutyltin  dilaurate  0.02  percent, 
dinitrodiphenylsulf  onylethylenedia  m  i  ne 
0.02  piercent,  and  3-nltro-4-hydroxy- 
phenylarsonic  acid  0.005  piercent. 

•  •  •  •  • 
Effective  date.  This  order  shall  be¬ 
come  effective  30  days  from  the  date  of 
its  publication  in  the  Federal  Register. 

(Sec.  507,  59  Stat.  463  as  amended;  21  U.S.C. 
357) 

Dated:  April  22,  1965. 

Geo.  P.  liARRicK, 

Commissioner  of  Food  and  Drugs. 

|FJt.  Doc.  65-4508;  FUed,  Apr.  28,  1965; 

8:48  a.m.] 

PART  146a— CERTIFICATION  OF  PEN¬ 
ICILLIN  AND  PENICILLIN-CONTAIN¬ 
ING  DRUGS 

Sodium  Cloxacillin  Monohydrate;  So¬ 
dium  Cloxacillin  Monohydrate  Cap¬ 
sules 

Under  the  authority  vested  in  the  Sec¬ 
retary  of  Health,  Education,  and  Welfare 
by  the  Federal  Pood,  Drug,  and  Cos¬ 
metic  Act  (sec.  507,  59  Stat.  463  as 
amended;  21  U.S.C.  357)  and  delegated 
to  the  Commissioner  of  Food  and  Drugs 
by  the  Secretary  (21  CFR  2.90) ,  the  regu¬ 
lations  for  the  certification  of  sodium 
cloxacillin  monohydrate  and  sodium 
cloxacillin  monohydrate  capsules  (21 
CFR  146a.ll4, 146a.ll5)  are  amended  as 


follows  to  provide  additional  expiration 
periods  imder  spiecified  conditions: 

1.  Section  146a.ll4(c)  (3)  is  amended 
by  changing  the  words  “or  30  months”  to 
read  “30  months,  or  36  months.”  As 
amended,  subparagraph  (3)  reads  as 
follows : 

§  146a. 114  Sodium  cloxacillin  monohy¬ 
drate. 

*  *  *  *  « 

(c)  Labeling.  •  *  * 

(3)  The  statement  “Expiration  date 

_ ,”  the  blank  being  filled  in 

with  the  date  that  is  12  months  after  the 
month  during  which  the  batch  was  cer¬ 
tified,  except  that  the  blank  may  be 
filled  in  with  the  date  that  is  18  months, 
24  months,  30  months,  or  36  months  after 
the  month  during  which  the  batch  was 
certified  if  the  pierson  who  requests  cer¬ 
tification  has  submitted  to  the  Commis¬ 
sioner  results  of  tests  and  assays  showing 
that  after  having  been  stored  for  such 
period  of  time  such  drug  as  prepared  by 
him  complies  with  the  standards  pre¬ 
scribed  by  paragraph  (a)  of  this  section. 

*  •  •  «  • 

2.  Section  146a.l  15(c)  is  amended  by 
changing  the  final  period  to  a  comma 
and  adding  thereto  a  new  clause.  As 
amended,  paragraph  (c)  reads  as  fol¬ 
lows: 

§  146a.ll5  Sodium  cloxacillin  monohy. 

drate  capsules. 

•  «  •  *  • 

(c)  Labeling.  In  addition  to  the  label¬ 
ing  requirements  prescribed  by  9  1.106(b) 
of  this  chapter  (regulations  issued  under 
section  502(f)  of  the  act),  each  package 
shall  bear  on  the  outside  wrapper  or  con¬ 
tainer  and  the  immediate  container  the 

statement  “Expiration  date _ ,” 

the  blank  being  filled  in  with  the  date 
that  is  12  months  after  the  month  dur¬ 
ing  which  the  batch  was  certified,  except 
that  the  blank  may  be  filled  in  with  the 
date  that  is  18  months,  24  months,  30 
months,  or  36  months  sdter  the  month 
during  which  the  batch  was  certified  if 
the  person  who  requests  certification  has 
submitted  to  the  Commissioner  results  of 
tests  and  assays  showing  that  after  hav¬ 
ing  been  stored  for  such  period  of  time 
such  drug  as  prepared  by  him  complies 
with  the  standards  prescribed  by  para¬ 
graph  (a)  of  this  section. 

•  •  •  •  ^ 
Notice  and  public  procedure  and  de¬ 
layed  effective  date  are  unnecessary  pre¬ 
requisites  to  the  promulgation  of  this 
order,  and  I  so  find,  since  the  changes 
are  such  that  they  cannot  be  applied  to 
any  specific  product  unless  the  manufac¬ 
turer  thereof  has  supplied  adequate  data 
regarding  that  article. 

Effective  date,  lliis  order  shall  be  ef¬ 
fective  on  the  date  of  its  publication 
in  the  Federal  Register. 

(Sec.  507,  59  Stat.  463  as  amended;  21  U.S.O. 
357) 

Dated:  April  22, 1965. 

Geo.  P.  Larrick, 

Commissioner  of  Food  and  Drugs. 

[FJR.  Doc.  65-4509;  FUed,  Apr.  28,  1965; 

8:49  ajn.] 
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RULES  AND  REGULATIONS 


Title  42— PUBUG  HEALTH 

Chapter  I-— Public  Health  Service,  De¬ 
partment  of  Health,  Education,  and 

Welfare 

SUBCHAPTER  E — FELLOWSHIPS,  INTERNSHIPS, 
TRAINING 

PART  61— FELLOWSHIPS 

PART  63— NATIONAL  INSTITUTES  OF 
HEALTH  TRAINEESHIPS 

Oath  of  Allegiance 

Notice  of  proposed  rule  making,  public 
rule  making  procedures  and  delay  in  ef¬ 
fective  date  have  been  omitted  in  the 
issuance  of  the  following  amendments 
which  relate  exclusively  to  the  award 
of  fellowships  and  trt^eeships.  The 
purpose  in  amending  the  regulations  is 
to  conform  Public  Health  Service  policy 
to  the  policy  adopted  by  the  Congress  for 
comparable  programs  of  the  National 
Science  Foundation  (42  UH.C.  1874)  and 
the  Office  of  Education  (20  UH.C.  581). 

1.  Amend  S  61.9  of  Part  61  by  revising 
paragraph  (e)  and  adding  paragraph 
(f)  to  read  as  follows: 

§  61.9  Benefits. 

•  •  •  •  • 

(e)  Condition  to  payments;  regular 
fellowships.  No  pa3nnents  shall  be  made 
to  or  for  a  citizen  or  a  noncitizen  national 
of  the  United  States  receiving  a  regular 
fellowship  unless  such  citizen  or  non¬ 
citizen  national  has  taken,  subscribed 
to,  and  filed  with  the  Public  Health  Serv¬ 
ice  a  written  oath  or  affirmation  in  the 
following  form:  “I  do  solemnly  swear  (or 
affirm)  that  I  bear  true  faith  and  alle¬ 
giance  to  the  United  States  of  America 
and  will  support  and  defend  the  Consti¬ 
tution  and  laws  of  the  United  States 
against  all  its  enemies,  foreign  and 
domestic.” 

(f )  Noncitizen  national;  definition.  A 
noncitizen  national  of  the  United  States 
is  a  person,  who.  though  not  a  citizen  of 
the  United  States,  owes  permanent  al¬ 
legiance  to  the  United  States. 

2.  Amend  S  63.5  of  Part  63  by  revising 
paragraph  (c)  and  adding  paragraph  (e) 
to  read  as  follows: 

§  63.5  Terms  and  conditions  of  award. 
•  •  •  •  • 

(c)  No  pasmient  shall  be  made  to  any 
citizen  or  noncitizen  national  of  the 
United  States  receiving  an  award  imder 
the  regulations  in  this  part  unless  such 
citizen  or  noncitizen  national  has  taken, 
subscribed  to,  and  filed  with  the  Public 
Health  Service  a  written  oath  or  affirma¬ 
tion  In  the  following  terms:  “I  do  solemn¬ 
ly  swear  (or  affirm)  that  I  bear  true  faith 
and  allegiance  to  the  United  States  of 
America  and  will  support  and  defend  the 
Constitution  and  laws  of  the  United 
States  against  all  its  enemies,  foreign 
and  domestic.” 

•  •  •  *  * 

(e)  A  noncitizen  national  of  the 
United  States  is  a  person,  who,  though 
not  a  citizen  of  the  United  States,  owes 
permanent  allegiance  to  the  United 
States. 


3.  These  amendments  shall  be  effec¬ 
tive  immediately  upon  publication  in  the 
Federal  Register. 

(Sec.  215,  58  Stat.  690,  as  amended,  sec.  10, 
62  Stat.  1160,  as  amended,  42  US.C.  216,  33 
US.C.  4661;  interpret  or  apply  secs.  207,  301, 
402,  403,  58  Stat.  686,  as  amended,  692,  707, 
sec.  303,  60  Stat.  423,  secs.  412,  422,  62  Stat. 
465,  698,  sec.  433,  64  Stat.  444,  sec.  308,  74 
Stat.  364,  sec.  444,  76  Stat.  1073,  sec.  4,  70 
Stat.  499;  42  UJS.C.  209,  241,  242a,  282,  283, 
287a.  288a,  289c,  2421,  289g.  33  US.C.  466c) 

Dated:  February  25.  1965. 

[seal]  Luther  L.  Terry, 

Surgeon  General. 

Approved:  April  23, 1965. 

Anthony  J.  Celebrezze, 

Secretary. 

[PH.  Doc.  65-4607;  Piled,  Apr.  28,  1966; 
8:48  am.] 

Title  43— PUBLIC  LANDS; 
INTERIOR 

Chapter  II — Bureau  of  Land  Manage¬ 
ment,  Department  of  the  Interior 
APPENDIX — PUBLIC  LAND  ORDERS 

[Public  Land  Order  3652] 

[Montana  (SD.)  066029] 

SOUTH  DAKOTA 

Partial  Revocation  of  Reclamation 
Withdrawals 

By  virtue  of  the  authority  contained  in 
section  3  of  the  Act  of  June  17,  1902  (32 
Stat.  388;  43  UB.C.  416) .  as  amended  and 
supplemented,  it  is  ordered  as  follows: 

1.  The  departmental  orders  of  Sep¬ 
tember  27,  1909,  March  8.  1909,  and 
March  4,  1904,  withdrawing  lands  for 
reclamation  purposes  in  connection  with 
the  Belle  Fourche  project,  are  hereby  re¬ 
voked  so  far  as  they  affect  the  following- 
described  lands: 

Black  Hnxs  Mesidian 

T.  7  N.,  R.  7  E., 

Sec.  12,NV^NE^. 

The  area  described  contains  80  acres 
in  Meade  Coimty.  It  is  relatively  level, 
having  a  sandy  loam  soil. 

2.  Until  10  am.  on  October  19,  1965, 
the  State  of  South  Dakota  shall  have  a 
preferred  right  of  application  to  select 
the  lands  as  provid^  by  RB.  2276,  as 
amended  (43  UB.C.  852).  After  that 
date  and  hour  the  lands  shall  become 
subject  to  operation  of  the  public  land 
laws  generally,  subject  to  valid  existing 
rights,  the  provisions  of  existing  with¬ 
drawals  and  the  requirements  of  appli¬ 
cable  law.  All  valid  applications  received 
at  or  prior  to  10  am.  on  May  26,  1965, 
shall  be  considered  as  simultaneously 
filed  at  that  time.  Those  filed  thereafter 
shall  be  considered  in  the  order  of  filing. 

3.  The  lands  have  been  open  to  appli¬ 
cations  and  offers  imder  the  mineral 
leasing  laws.  They  will  be  open  to  lo¬ 
cation  under  the  United  States  mining 
laws  after  10  am.  on  October  19,  1965. 

Inquiries  concerning  the  lands  should 
be  addressed  to  the  Manager,  Land  Office, 


Bureau  of  Land  Management,  Billings, 
Mont. 

John  A.  Carver,  Jr., 
Under  Secretary  of  the  Interior. 

April  20,  1965. 

[P.R.  Doc.  65-4479;  FUed,  ^r.  28.  1965; 
8:47  am.] 


[  Public  Land  Order  3653  ] 

[Wyoming  0312819] 

WYOMING 

Withdrawal  for  Public  Recreation  Site 

By  virtue  of  the  authority  vested  in 
the  President  and  pursuant  to  Executive 
Order  No.  10355  of  May  26.  1952  (17  F.R. 
4831),  it  is  ordered  as  foUows: 

Subject  to  valid  existing  rights  the  fol¬ 
lowing-described  public  lands  which  are 
under  the  jurisdiction  of  the  Secretary 
of  the  Interior  are  hereby  withdrawn 
from  all  forms  of  appropriation  under 
the  public  land  laws  including  the  mining 
laws  (ch.  2,  Title  30,  U.S.C.) ,  for  protec¬ 
tion  of  a  public  recreation  site: 

Sixth  Principal  Meridian 
T.  21  N.,  R.  105  W, 

Sec.  32.  SW%NB>4SEV4.  SEi4NW>4SEVi, 
NEV4SW^SE>/4  andSEV4SEV4. 

Containing  70  acres  in  Sweetwater 
County. 

The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  the 
public  land  laws  governing  the  use  of  the 
lands  imder  lease,  license,  or  permit,  or 
governing  the  dispossd  of  their  mineral 
and  vegetative  resources  other  than 
imder  the  mining  laws. 

John  A.  Carvek,  Jr., 
Under  Secretary  of  the  Interior. 

April  20, 1965. 

[FH.  Doc.  65-4480;  FUed,  Apr.  28,  1965; 

8:47  am.] 


[PubUc  Land  Order  3654] 

,  [Riverside  05707] 

CALIFORNIA 

Withdrawal  for  National  Forest 
Administrative  Site 

By  virtue  of  the  authority  vested  in 
the  President  and  pursuant  to  Executive 
Order  No.  10355  of  May  26.  1952  (17  P.R. 
4831),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following-described  national  forest  lands 
are  hereby  withdrawn  from  appropria¬ 
tion  imder  the  U.S.  mining  laws  (ch.  2, 
Title  30  U.S.C.) ,  in  aid  of  programs  of  the 
Department  of  Agriculture: 

San  Bernardino  National  Forest 

SAN  BERNARDINO  MERIDIAN 

Camp  Angelas  Administrative  Site 

T.  1  N..  R.  1  W.. 

Sec.  21,  EVaSEViSEVi: 

Sec.  22,  lots  1,  2,  4,  Ny2SW>^SWl^  and 
SE%SW%SW%. 

The  areas  described  aggregate  57.50 
acres  in  San  Bernardino  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of  the 
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national  forest  lands  under  lease,  license, 
or  permit,  or  governing  the  disposal  of 
their  mineral  and  vegetative  resources 
other  than  under  the  mining  laws. 

John  A.  Carver,  Jr. 
Under  Secretary  of  the  Interior. 

April  20,  1965. 

[FA.  Doc.  05-4481;  Filed,  Apr.  28,  1965; 
8:47  ajn.) 

Title  50— WILDLIFE  AND 
FISHERIES 

Chapter  I— Bureau  of  Sport  Fisheries 
and  Wildlife,  Fish  and  Wildlife 
Service,  Department  of  the  Interior 

PART  33— SPORT  FISHING 

Columbia  National  Wildlife  Refuge, 
Washington 

The  following  special  regulation  is  is¬ 
sued  and  is  effective  on  date  of  publica¬ 
tion  in  the  Federal  Register. 

§  33.5  Special  regulations;  sport  fish¬ 
ing;  for  individual  wildlife  refuge 
areas. 

Washington 

COLUMBIA  national  WILDLIFE  REFUGE* 

Sport  fishing  on  the  Columbia  National 
Wildlife  Refuge,  Washington,  is  permit¬ 
ted  only  on  the  area  designated  by  signs 
as  open  to  fishing.  This  open  area,  com¬ 
prising  1,500  acres  of  lakes  and  41  miles 
of  streams,  is  delineated  on  maps  avail¬ 
able  at  the  refuge  headquarters  and  from 
the  office  of  the  Regional  Director,  Bu¬ 
reau  of  Sport  Fisheries  and  Wildlife, 
1002  Northeast  Holladay  Street,  Port¬ 
land,  Oreg.,  97208.  Sport  fishing  shall 
be  in  accordance  with  all  applicable 
State  regulations,  subject  to  the  follow¬ 
ing  special  conditions: 

( 1 )  Sport  fishing  shall  be  permitted  on 
the  refuge  as  follows: 

Waters  open  April  25  through  August 
15, 1965:  Bobcat  Creek  and  ponds.  Coyote 


Creek  and  ponds.  Canal  Lake,  Cattail 
Lake,  Falcon  Lakes.  Gadwall  Lake, 
Goldeneye  Lake,  Hays  Creek,  and  ponds. 
Hampton  Lakes,  Herman  Lake,  Heron 
Lake,  Hourglass  Lake,  Hutchinson  Lake, 
Lemna  Lake.  Mallard  Lake,  McManna- 
man  Lake,  North  Teal  Lake,  Para  Lake, 
Pillar  Lake,  Pit  Lake,  Poacher  Lake. 
Quail  Lake,  Sage  Lakes,  Sago  Lake. 
Shoveler  Lake,  Shiner  Lake.  Snipe  Lake, 
South  Teal  Lake,  and  Widgeon  Lake. 

Waters  open  April  25  through  October 
31, 1965:  Blythe  Lake,  Chukar  Lake,  and 
Scaup  Lake. 

Waters  open  April  25  through  Septem¬ 
ber  30,  1965:  Royal  Lake,  Lower  Crab 
Creek  within  management  units  H,  IV, 
and  V,  as  posted. 

Waters  open  July  10  through  Septem¬ 
ber  30,  1965:  Lower  Crab  Creek  within 
management  units  I  and  m,  as  posted. 

Waters  open  October  31, 1965,  through 
March  15,  1966:  Halfmoon  Lake  and 
Morgan  Lake. 

Waters  open  year  around:  Potholes 
Canal,  including  Soda  Lake.  Long  Lake, 
Crescent  Lake,  and  Corral  Lake. 

(2)  The  use  of  boats  is  permitted,  ex¬ 
cept  where  posted  otherwise,  and  only 
for  the  purpose  of  fishing  designated 
Refuge  waters.  One  outboard  motor, 
not  to  exceed  10  hp  on  each  boat,  may 
be  used  except  where  posted  otherwise. 
The  use  of  racing  crafts,  hydroplanes, 
airthrust  crsdts  or  inboard  motor  boats 
is  prohibited. 

The  provisions  of  this  special  regula¬ 
tion  supplement  the  regulations  which 
govern  fishing  on  wildlife  refuge  areas 
generally  which  are  set  forth  in  Title  50, 
Code  of  Federal  Regulations,  Part  33, 
and  are  effective  to  April  15, 1966. 

Henry  Baetkey, 
Acting  Regional  Director,  Bu¬ 
reau  of  Sport  Fisheries  and 
WildUfe. 

April  20, 1965. 

|F.R.  Doc.  65-4485;  Filed,  Apr.  28,  1965; 

8:47  a.m.] 
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Proposed  Rule  Making 


DEPARTMENT  OF  THE  TREASURY 

Comptroller  of  the  Currency 
[  12  CFR  Part  17  1 

REQUIRED  NOTIFICATION  TO 

NOMINATE  BANK  DIRECTORS 

Notice  of  Proposed  Rule  Making 

Notice  is  hereby  given  that  the  Comp¬ 
troller  of  the  Currency,  pursuant  to  the 
authority  contained  in  the  National 
Banking  I^ws  (RJS.  324  et  seq.,  as 
amended;  12  U.S.C.  1  et  seq.),  is  con¬ 
sidering  the  adoption  of  a  new  regula¬ 
tion  to  be  designated  12  CFR  Part  17, 
relating  to  the  requirement  that  notice 
be  given  prior  to  the  nomination  of  a 
national  bank  director. 

Prior  to  the  adoption  of  the  regulation, 
consideration  will  be  given  to  any  writ¬ 
ten  comments  pertaining  thereto  which 
are  submitted  within  30  days  of  the 
publication  hereof  to  the  Comptroller  of 
the  Currency,  Washington,  D.C.  All  na¬ 
tional  banks  and  other  interested  parties 
are  Invited  to  submit  such  comments. 
The  proposed  regxilation  follows: 

A  new  Part  17  is  added  to  read: 

Required  Notification  To  Nominate 
Bank  Directors 

Any  national  bank  may  provide  in  its 
articles  of  association  or  bylaws  for  a 
requirement  that  any  shareholder  who 
intends  to  nominate  or  to  cause  to  have 
nominated  any  candidate  for  election  to 
the  board  of  directors  (other  than  any 
candidate  proposed  by  the  bank’s  pres¬ 
ent  management)  shall  notify  the  bank’s 
chief  executive  ofBcer  and  the  Comp¬ 
troller  of  the  Currency.  Such  notifica¬ 
tion  shall  be  sent  by  first  class  registered 
mail  to  each  of  the  foregoing  persons  at 
least  21  days  before  the  scheduled  meet¬ 
ing  of  shareholders  at  which  directors 
will  be  elected  and  shall  contain  to  the 
extent  known  to  the  shareholder  giving 
such  notification: 

(1)  The  names  and  addresses  of  all 
nominees; 

(2)  The  principal  present  occupations 
of  all  such  nominees; 

(3)  The  total  niunber  of  shares  that 
to  the  knowledge  of  the  nominating 
shareholders  may  be  voted  for  each  of 
the  proposed  nominees; 

(4)  The  name  and  residence  address  of 
the  nominating  shareholder. 

If  a  national  bank  du]^  adopts  the 
foregoing  notice  requirements,  any  nom¬ 
ination  for  director  not  in  accordance 
therewith,  may  be  disregarded  by  the 
chairman  of  the  meeting  and  the  votes 
cast  for  each  nominee  may  be  disre¬ 
garded  by  the  vote  tellers.  In  the  event 
a  person  is  nominated  by  more  than  one 
shareholder,  the  nomination  shsdl  be 
honored  and  all  shares  shall  be  counted 
if  at  least  one  nomination  for  that  per¬ 
son  complies  with  this  regulation. 
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Elated:  April  23, 1965. 

[seal]  James  J.  Saxon, 

Comptroller  of  the  Currency. 

[FJl.  Doc.  66-4495;  Filed,  Apr.  28,  1965; 
8:48  a.m.] 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 
[  25  CFR  Part  221  1 

UINTAH  INDIAN  IRRIGATION 
PROJECT,  UTAH 

Operation  and  Maintenance  Charges 

Basis  and  purpose.  Notice  is  hereby 
given  that  pursuant  to  the  authority 
vested  in  the  Secretary  of  the  Interior 
by  the  Acts  of  June  21,  1906  (34  Stat. 
375),  August  1,  1914  (38  Stat.  583)  and 
March  7,  1928  (45  Stat.  210) ,  it  is  pro¬ 
posed  to  amend  §  221.78  of  Part  221  of 
Title  25  of  the  Code  of  Federal  Regu¬ 
lation  by  adding  $  221.78(e)  as  set  forth 
below.  The  purpose  of  the  amendment 
is  to  provide  excess  water  to  certain 
lands  at  no  cost  to  the  landowner  or 
lessee  for  reclaiming  by  leaching  lands 
temporarily  nonassessable  due  to  alkali 
conditions. 

It  is  the  policy  of  the  Department  of 
the  Interior,  whenever  practicable,  to 
afford  the  public  an  opportunity  to  par¬ 
ticipate  in  the  rulemaking  process.  Ac¬ 
cordingly,  interested  persons  may  sub¬ 
mit  written  comments,  suggestions  or 
objections  with  respect  to  the  proposed 
amendment  to  the  Bureau  of  Indian  Af¬ 
fairs,  Washington,  D.C.,  20240,  within 
30  days  of  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Section  221  is  amended  by  the  addi¬ 
tion  of  a  new  paragraph  to  read  as 
follows: 

§  221.78  Payment. 

•  •  •  •  • 

(e)  The  Superintendent  may  author¬ 
ize  the  delivery  of  water  without  pay¬ 
ment  of  Operation  and  Maintenance 
charges  for  the  leaching  of  alkali  and  as 
an  aid  in  reclaiming  temporarily  non¬ 
assessable  land.  The  amount  and  deliv¬ 
ery  of  free  water  will  be  made  only  under 
predetermined  terms  and  conditions  that 
have  been  mutually  agreed  to  by  the  land 
operator  and  the  Superintendent.  Use 
of  free  water  ivill  be  terminated  and  the 
land  will  be  reclassified  as  assessable 
when,  in  the  opinion  of  the  Superin¬ 
tendent,  the  reclamation  work  is  com¬ 
pleted.  In  no  event  will  free  water  be 
delivered  for  more  than  2  years. 

John  A.  Carver,  Jr., 
Under  Secretary  of  the  Interior. 

April  22,  1965. 

[FJl.  Doc.  65-4477:  FUed,  Apr.  88,  1965; 
8:46  a.m.] 


FEDERAL  AVIATION  AGENCY  I 

I  14  CFR  Parts  1,  23,  25,  27,  29,  37, 

^  61,71,75,91,95,97,135  1 

(Docket  No.  6606;  Notice  65-9] 

AIRBORNE  RADIO  NAVIGATION  AND 
COMMUNICATIONS  EQUIPMENT 
FOR  GENERAL  AVIATION  AIR- 
CRAFT,  AND  RELATED  CONSIDERA¬ 
TIONS,  1965-75 

Advance  Notice  of  Proposed 
Rule  Making 

The  Federal  Aviation  Agency  is  con¬ 
sidering  rule  making  that  would  affect 
various  provisions  of  the  Federal  Avia¬ 
tion  Regulations  (FAR’s)  dealing  with 
airborne  radio  (navigation  and  commu¬ 
nications)  equipment  requirements  and 
minimum  performance  requirements  for 
that  equipment,  for  genertd  aviation  air¬ 
craft,  and  with  the  related  problems  of 
airspace  environment  and  pilot  profi¬ 
ciency,  during  the  period  1965  to  1975. 
Rule  making  will  be  needed  because  in 
the  development  and  improvement  of  the 
National  Airspace  System  it  will  be  neces¬ 
sary  to  consider  airborne  as  well  as 
groimd-based  equipment  requirements. 
The  regulations  affected  will  be  those 
concerned  with  aircraft  certification  pro¬ 
cedures,  pilots,  airspace.  Jet  routes,  gen¬ 
eral  operating  and  flight  rules,  air  taxi 
and  commercial  operator  of  small  air¬ 
craft  certification  and  operations,  stand¬ 
ard  instnunent  approach  procedures, 
definitions,  and  related  rules. 

This  advance  notice  of  proposed  rule 
making  is  being  issued  pursuant  to  the 
Agency’s  policy  for  the  early  institution 
of  public  rule  making  proceedings.  An 
“advance”  notice  is  issued  when  it  is 
found  that  the  resources  of  the  Agency 
and  reasonable  inquiry  outside  of  the 
Agency  do  not  yield  a  sufficient  basis  to 
Identify  and  select  a  tentative  course  or 
alternate  courses  of  action,  or  where  it 
would  be  helpful  to  invite  public  partici¬ 
pation  in  the  identification  and  selection 
of  a  course  or  alternate  comses  of  action. 

Interested  persons  are  invited  to  par¬ 
ticipate  in  the  making  of  the  proposed 
rules  by  submitting  such  written  data, 
views,  or  arguments  as  they  may  desire. 
Communications  should  identify  the  no¬ 
tice  or  docket  niunber,  and  be  submit¬ 
ted  in  duplicate  to  the  Federal  Aviation 
Agency,  Office  of  the  General  Counsel: 
Attention  Rules  Docket.  800  Independ¬ 
ence  Avenue  SW.,  Washington,  D.C., 
20553.  Communications  should  be  re¬ 
ceived  on  or  before  July  28, 1965,  in  order 
to  insure  proper  consideration.  All  com¬ 
ments  submitted  will  be  available  both 
before  and  after  the  closing  date  for 
comments,  in  the  Rules  Docket  for  ex¬ 
amination  by  interested  persons.  If  it 
is  determined  to  proceed  further,  after 
consideration  in  ^e  light  of  the  avail- 
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able  data  and  the  comments  received  in 
response  to  this  notice,  subsequent  notice 
of  proposed  rule  making  will  be  issued. 

The  Agency’s  activity  to  improve  the 
Federal  Airway  System  (Federal  ground- 
based  systems  for  communications  and 
navigation),  and  the  structuring  of  the 
Nation’s  airspace,  directly  Involves  the 
airborne  environment  and  the  equipment 
required  for  safe  and  efficient  operations 
in  the  airspace.  Over  the  years,  portions 
of  the  Agency’s  program  for  general 
aviation  in  this  area  have  been  presented 
through  press  releases,  conferences,  re¬ 
ports,  speeches,  and  rule  making.  But 
nowhere  have  all  elements  been  pulled 
together. 

The  Agency  believes  it  should  now  in¬ 
dicate,  primarily  for  the  general  aviation 
interests,  its  plans  for  ground  radio  com¬ 
munications  and  navigation  equipment 
of  the  National  Airspace  System,  and  the 
associated  airborne  equipment  require¬ 
ments.  'Therefore,  the  Agency  proposes 
through  this  Notice  to  inform  aircraft 
owners  and  operators,  manufacturers, 
and  other  interested  persons,  concerning 
its  tentative  plans,  for  the  next  10  years, 
with  timetables,  that  may  have  an  im¬ 
pact  on  them,  and  at  the  same  time  pro¬ 
vide  an  opportunity  for  them  to  submit 
comments  to  assist  the  Agency  later  in 
the  rulemaking  process.  Emphasis  is 
placed  on  requirements  applicable  to 
general  aviation  aircraft  because  infor¬ 
mation  pertinent  to  this  element  of  the 
aviation  community  is  most  needed.  Ex¬ 
tensive  rule  making  and  the  issue  of 
Technical  Standard  Orders  have  been 
accomplished  where  airborne  equipment 
for  air  carrier  operations  is  concerned. 

In  February  1962,  a  symposium  on  air¬ 
borne  equipment  was  held  by  the  Agency 
in  Washington,  D.C.  At  that  time  the 
aviation  community  was  informed  of 
plans  of  the  Agency  that  would  impose 
certain  requirements  involving  airborne 
equipment  used  in  the  nation’s  airspace. 
This  notice  reflects  full  consideration  of 
the  1962  plans,  brought  up  to  date  to 
meet  changing  requirements,  as  well  as 
the  needs  of  the  future  as  they  are  en¬ 
visioned  for  the  1965-75  period.  The 
Agency  is  aware,  however,  that  its  plans 
directly  affect  many  elements  of  aviation, 
and  might  overlook  the  needs  of  some 
or  place  undue  burdens  on  others.  In 
view  of  these  possibilities,  the  opinions 
of  all  concerned  are  needed  if  a  sound, 
comprehensive,  and  workable  program  is 
to  be  implemented.  ’Therefore,  the  views 
of  all  interested  persons  are  solicited  on 
the  subject  of  airborne  radio  equipment 
requirements  for  general  aviation  air¬ 
craft,  as  well  as  the  requirements  con¬ 
cerned  with  airspace  structuring  and 
pilot  proficiency  to  the  extent  these  are 
relevant.  The  Agency  will  review  the 
comments,  and  will  use  all  findings  to 
undertake  specific  rule  making  action 
considered  necessary  and  arftjropriate  in 
the  future. 

Airspace  structuring.  At  the  outset.  It 
must  be  noted  that  the  Agency’s  plans 
for  airspace  structuring  envisions  equi¬ 
table  distribution  of  the  national'  air¬ 
space  consistent  with  safety  and  eflB- 
cient  use  of  that  airspace.  This  con¬ 
templates  maximum  freedom  for  the 
pilot  to  operate  visual  flight  rules  (VFR) 


safely  anywhere  in  the  national  airspace, 
with  minimum  restriction.  Improved 
ground-based  equipment  and  better  air¬ 
space  management  may  permit  even 
more  freedom  than  exists  today.  In  gen¬ 
eral,  the  planned  elements  of  the  air¬ 
space  structure  will  be  the  same  as  those 
known  today: 

( 1 )  Uncontrolled  airspace — where  vis¬ 
ual  flight  rules  (VFR)  and  instrument 
flight  rules  (IPR)  flights  may  be  con¬ 
ducted. 

(2)  Controlled  airspace — also  where 
VFR  and  IFR  flights  may  be  conducted. 

(3)  Area  positive  controlled  airspace — 
where  only  IFR  flights  and  a  planned 
new  set  of  controlled  visual  rules  (CTVR) 
flights  in  VFR  weather  conditions  will  be 
allowed.  Pilot  proficiency  for  CVR 
flights  is  discussed  later  in  this  notice. 

The  designation  and  configuration  of 
these  areas  quite  possibly  will  be  altered 
somewhat  to  assure  safe  and  efficient 
operations.  ’The  Agency’s  planning  has 
developed  the  following,  subject  of  course 
to  change  should  requirements  change 
or  new  justifications  arise: 

The  Agency  has  no  plan  to  lower  area 
positive  control  to  the  ground  during 
the  1965-75  period.  Some  need  is  fore¬ 
seen,  however,  to  lower  area  positive  con¬ 
trolled  airspace  to  perhaps  10,000  feet, 
or  possibly  lower,  along  some  routes  that 
are  heavily  traveled,  when  required  to 
assure  the  safety  of  all  airspace  users 
and  the  efficient  handling  of  all  air  traffic 
in  given  areas.  A  precise  time  for  this 
action  cannot  be  forecast  now,  but  the 
Agency  intends  to  consider  it  for  possible 
action  at  some  time  within  the  period 
1965-75. 

Safety  of  IFR  operations  outside  of 
controlled  airspace  has  been  under  study 
for  some  time.  There  are  some  indica¬ 
tions  that,  for  .safety  reasons,  IFR  oper¬ 
ations  in  some  areas  should  be  restricted 
to  controlled  airspace  only.  This  is  most 
apparent  in  areas  of  dense  population, 
where  air  traffic  is  heavy  and  uncon¬ 
trolled  airspace  is  relatively  limited  and 
surrounded  by  high  activity  in  controlled 
areas. 

Comments  are  invited  on  the  plans  for, 
and  the  problems  inherent  in,  airspace 
structuring. 

Airborne  radio  (.communications  and 
navigation)  equipment  to  be  required  for 
operation  of  general  aviation  aircraft. 
’This  notice  concerns  four  categories  of 
airborne  radio  equipment.  Each  cate¬ 
gory  is  identified  by  theiype  of  operation 
in  which  its  use  is  required.  A  proposed 
date  for  required  use  of  the  equipment 
is  given  in  view  of  the  availability  of  the 
ground-based  environment  where  appro¬ 
priate.  It  is  not  expected  that  this 
equipment  will  be  needed  for  VFR  oper¬ 
ation,  where  permitted  inside  controlled 
airspace,  or  outside  oil  that  airspace. 

1.  VHF  communications — transmitter 
and  receiver.  This  equipment  involves 
two  considerations:  the  basic  need. for 
it  whenever  communications  are  re¬ 
quired,  and  the  need  for  50  kc.  frequency 
spacing  to  be  compatible  with  t^e 
ground-based  CMnmunications  system 
of  the  National  Airspace  System.  In 
1960,  the  Agency  annoimced  to  the  public 
certain  plans  for  assignment  of  radio 
frequency  in  air  traffic  control  (ATC). 


These  plans  provided  fw  the  use  of  boUi 
100  kc.  and  50  kc.  frequency  spaced  com¬ 
munications  channels,  for  ATC,  with  50 
kc.  channel  assignments  used  as  needed 
in  areas  of  high  density  traffic  including 
high  density  airports. 

Present  regulatiwis  require  that  a  pilot 
conducting  IFR  flight  in  controlled  air¬ 
space  must  maintain  a  continuous  watch 
on  the  appropriate  frequency  and  con¬ 
duct  certain  communications.  Although 
the  airborne  equipment  normally  is  VHF 
radio  equipment,  the  regulations 
presently  do  not  require  it.  Fifty  kc. 
frequency  capability  in  the  airborne 
equipment  would  assure  adequate  com¬ 
munications  for  the  best  possible  service 
in  the  National  Airspace  System.  Unless 
this  airborne  capability  is  provided,  air¬ 
craft  equipped  with  only  100  kc.  fre¬ 
quency  capability  will  be  served,  but  at 
some  locations  service  will  be  lin^ted  by 
inability  to  use  the  frequency  assigned 
by  ATC. 

After  January  1,  1966,  the  ground- 
based  system  will  provide  50  kc.  ATC 
channel  spacing  throughout  the  118-136 
megacycles  band.  The  Agency’s  mod¬ 
ernization  plan  for  communications  is 
progressing  on  schediile,  therefore  a 
complete  50  kc.  frequency  capability  on 
the  groimd  should  be  achieved  by  that 
date.  Commimications  are  required  now 
for  both  VFR  and  IFR  flight  operating 
in  and  out  of  airports  served  by  U.S.  Gov¬ 
ernment  operated  control  towers.  As  a 
Enrt  oftiie  National  Airspace  System  and 
plans  for  the  future,  the  Agency  is  con¬ 
sidering  the  requirement  of  VHF  air¬ 
borne  radio  equiinnent  with  50  kc.  fre¬ 
quency  capability  after  January  1,  1966, 
for  all  flight  IFR  in  controlled  airspace 
and  CVR  (when  procedures  for  CVR  are 
established)  in  area  positive  controlled 
airspace. 

It  is  not  contemplated  that  all  aircraft 
would  need  to  have  360  channel  VHF  ra¬ 
dio  equipment.  Instead,  it  would  be  nec¬ 
essary  that  only  the  munber  of  channels 
should  be  installed  in  a  particular  air¬ 
craft  that  are  required  for  the  environ¬ 
ment  in  which  it  will  be  operated.  Thus, 
an  aircraft  (H>erated  VFR  in  and  out  of 
a  terminal  served  by  a  U.S.  Government 
operated  control  tower  might  be  able  to 
communicate  properly  with  equipment 
having  only  6  channels  with  50  kc.  fre¬ 
quency  spacing  capability,  while  an  air¬ 
craft  operated  IFR  in  the  midwest  might 
need  24-channel  equipment  with  50  kc. 
frequency  spacing  capability  to  properly 
communicate  with  ATC.  Of  course,  360 
channel 'equipment  would  be  useful,  for 
it  would  provide  the  maximum  in  com¬ 
munications  capability. 

It  will  be  helpful  to  receive  comment, 
not  only  on  whether  50  kc.  frequency 
capability  should  be  required,  but  also  on 
whether  it  would  be  feasible  to  supply 
equipment  having  a  50  kc.  capability 
with  a  variable  number  of  channels  from 
which  the  aircraft  operator  might  choose 
to  satisfy  his  specific  operational  needs. 

2.  V OR /localizer  receiver.  The  na¬ 
tional  airspace  is  served  by  the  VOR 
ground-based  navigation  aid.  Some  en 
route  areas  and  many  runways  in  the 
terminal  areas  are  served  by  localizers, 
a  component  of  the  Instrument  landing 
system  (IL6).  Although  most  aircraft 
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have  VOR/localizer  receiver  capability 
today,  regiUations  do  not  specifically  re¬ 
quire  this  equipment.  The  Agency  con¬ 
siders  necessary,  for  safe  operations  with 
an  acceptable  degree  of  efficiency,  that 
each  a^raft  operated  IFR  or  CVR 
(when  established)  in  the  nation’s  con¬ 
trolled  or  area  positive  controlled  air¬ 
space  have  VOR/localizer  receiver  with 
a  100  kc.  frequency  tuning  capability 
after  July  1,  1968.  Comment  is  desired 
here  also. 

3.  Distance  measuring  equipment 
(.DME).  The  Agency  has  established  a 
Rho-theta  navigation  system  (VORTAC) 
that  provides  mnnidirectional  course 
guidance  and  distance  measuring  capa¬ 
bility  from  the  station.  Distance  meas¬ 
uring  equipment  (DME)  coupled  with 
the  VOR  receiver  permits  the  pilot  to 
determine  his  position  over  the  ground 
with  a  high  degree  of  accuracy  and  re¬ 
port  that  position  to  ground-based  fa¬ 
cilities.  This  capability  to  report  posi¬ 
tion  acciuately  assists  ATC  to  identify 
the  aircraft  by  use  of  surveillance  radar 
and  to  assure  overall  separation  for  other 
known  traffic. 

Present  regulations  require  United 
States  civil  aircraft  operated  at  or  above 
24,000  feet  m.s.L  using  VOR  navigational 
equipment  for  operations  in  the  48  con¬ 
tiguous  States  or  in  the  District  of 
Columbia  to  be  equipped  with  DMK  The 
Agency  announced  at  its  “Airspace 
Shareholders”  meeting  held  on  Septem¬ 
ber  30  and  October  1,  1964,  that  so  far 
as  it  then  could  see  the  use  of  DME  would 
be  optional  for  general  aviation  aircraft 
in  IFR  fiight  in  control  areas  below 
24,000  feet.  However,  safety  considera¬ 
tions  may  make  it  necessary  to  require 
this  equipment  for  IFR  fiight  regarffiess 
of  altitude,  at  least  in  some  areas,  pos¬ 
sibly  after  July  1,  1968.  The  Agency 
invites  comment  on  whether,  and  to  what 
extent,  such  a  requirement  should  be 
instituted. 

4.  Air  traffic  control  radar  beacon  sys¬ 
tem  iATCRBS).  Ground-based  long- 
range  and  terminal  radar  surveillance 
systems  are  used  by  ATC  to  assure  safety 
of  operations,  and  these  permit  it  to  sep¬ 
arate  aircraft  from  other  observed  air 
traffic  with  greatly  reduced  separation 
ttiinimiiin.ti.  The  AlCRBS  is  a  valuable 
tool  for  identifying  aircraft,  as  well  as  for 
providing  radar  target  reinforcement. 

Through  the  use  of  ATCRBS,  air  traffic 
control  can  safely  handle  a  much  greater 
volume  of  air  traffic  than  without  it. 
However,  greater  fiexibility  of  aircraft 
identification  is  needed.  This  will  be 
provided  when  improved  ground-based 
eqiiipment  and  airborne  equipment  in  the 
National  Airspace  System  permit  the  use 
of  a  greater  number  of  identification 
codes.  The  improved  system  will  pro¬ 
vide  approximately  4096  codes,  as  com¬ 
pared  to  64  codes  in  use  today. 

Furthermore,  automatic  altitude  re¬ 
porting  can  be  provided  by  an  altitude 
encoder,  coupled  with  the  aircraft’s  al¬ 
timeter  system  that,  through  the 
ATCRBS,  transmits  the  information  to 
the  ground  for  the  controller’s  use. 
This  equipment  will  help  to  reduce  voice 
communications  to  a  lower  level,  and  will 
do  much  to  alleviate  the  increasing  con¬ 
gestion  of  air-ground-air  communica¬ 


tions  and  provide  the  controller  with 
more  current  Information  to  use  in  giv¬ 
ing  better  service  to  airspace  users  who 
are  appropriately  equipp^. 

Regulations  now  require  ATCRBS  as 
airborne  equipment  for  operations  in 
area  positive  controlled  airspace.  It  is 
contemplated  that  both  improved  code 
and  automatic  altitude  reporting  capa¬ 
bility  will  be  required  when  they  become 
available  in  both  ground-based  and  air¬ 
borne  equipment.  ’These  will  involve 
ATC  transponders  with  3-pulse  side  lobe 
suppression,  4096  selectable  Mode  3/A 
codes,  and  automatic  altitude  reporting 
capabPity  in  100-foot  increments  on 
Mode  c. 

In  area  positive  controlled  airspace,  at 
the  present  time  IFR  operations  are  al¬ 
lowed,  and  other  operations  only  by  spe¬ 
cial  arrangements.  It  is  planned  that 
CVR  fiights  will  be  permitted  in  area 
positive  controlled  airspace  at  some  time 
in  the  future,  possibly  after  July  1.  1968. 
A  pilot  operating  CVR  in  area  positive 
controlled  airspace  will  be  expected  to 
follow  air  traffic  control  Instructions 
while  operating  in  an  IFR  manner  in 
VFR  conditions.  Aircraft  operated  CVR 
in  area  positive  controlled  airspace  will 
need  4096  code  ATCRBS  airborne  capa¬ 
bility  when  available. 

It  is  expected  that  automatic  altitude 
reporting  capability  will  be  required  for 
IFR  operations  in  area  positive  controlled 
airspace,  but  not  for  CVR  operations  in 
that  airspace,  in  which  case  it  wiU  be 
optional.  ’Die  pilot  who  chooses  to  op¬ 
erate  C7VR  need  not  be  IFR  rated,  nor  his 
aircraft  fully  equipped  for  IFR  opera¬ 
tions.  In  keepiiig  with  this,  and  in  order 
to  allow  the  grreatest  freedom  of  opera¬ 
tion.  it  is  desirable  to  keep  airborne 
equipment  to  a  minimum  level  essential 
to  safety.  Although  it  is  necessary  that 
the  aircraft  be  continuously  identified  by 
use  of  the  radar  beacon,  automatic  alti¬ 
tude  reporting  by  the  radar  beacon  is  not 
considered  necessary,  since  ATC  can 
assign  an  altitude  and  manually  insert 
this  information  into  the  ground  system. 

With  respect  to  actual  target  dates,  it 
is  contemplated  that  expanded  coded 
capability  (4096)  should  be  available  and 
required  after  July  1,  1968,  at  least  for 
operations  in  some  parts  of  area  positive 
controlled  airspace.  As  to  automatic 
altitude  reporting  capability,  it  is  con¬ 
templated  that  the  ground-based  system 
will  be  completed  and  an  airborne  equip- 
ment  requirement  will  become  effective 
for  IFR  fiight  shortly  after  January  1, 
1970. 

Pilot  proficiency.  The  planned  estab¬ 
lishment  of  CVR  procedures  providing 
air  traffic  control  services  for  visual  oper¬ 
ations  in  area  positive  controlled  airspace 
directs  attention  to  pilot  proficiency. 
The  pilot  operating  CVR  will  require,  as 
a  minimum,  sufficient  pilot  proficiency 
to  receive  and  comply  with  ATC  instruc¬ 
tions.  Although  CVR  operations  are  IFR 
in  natme  so  far  as  flight  in  the  National 
Airspace  System  is  concerned,  they  will 
be  conducted  in  VFR  conditions,  and  an 
IFR  rating  is  not  envisioned  as  a  require¬ 
ment.  Proper  response  to  ATC  will  de¬ 
pend  upon  the  presence  of  certain  air¬ 
borne  equipment,  such  as  50  kc.  VHP 
communications,  VOR  receiver,  and  4096 


code  ATCRBS.  But  it  is  not  contem¬ 
plated  that  operations  other  than  CVR 
during  the  1965-75  time  period,  such  as 
VFR  in  or  outside  of  controlled  airspace 
or  IFR  in  or  outside  of  controlled  and 
area  positive  controlled  airspace,  will  re¬ 
quire  a  level  of  pilot  proficiency  different 
from  that  needed  for  today’s  operations. 
Comments  relative  to  the  desirability  of 
permitting  visual  flight  in  area  positive 
controlled  airspace  under  the  circum¬ 
stances  outlined  here  will  be  very  helpful. 
Comments  also  are  Invited  with  regard 
to  the  level  of  pilot  proficiency. 

Minimum  performance  requirements 
for  airborne  radio  equipment.  Whenever 
the  Agency  in  the  past  has  proposed  to 
establish  standards  (Technical  Standard 
Orders)  for  airborne  radio  equipment 
used  on  general  aviation  aircraft,  public 
objection  has  arisen  largely  based  on  a 
belief  that  the  standards  would  be  not 
minimum  but  imreasonably  high  and 
would  result  in  a  severe  economic  burden 
on  the  aircraft  owner  or  operator.  The 
Agency  recognizes  the  problems  and  con¬ 
cerns  that  are  involved,  and  it  is  now 
considering  a  method  to  establish  needed 
minimum  standards  that  will  not  elicit 
this  objection. 

All  airborne  radio  equipment  must  be 
capable  of  meeting  a  minimum  level  of 
performance  if  airborne  equipment  in¬ 
terference  is  to  be  avoided  and  safe  pas¬ 
sage  of  aircraft  in  the  National  Airspace 
System  is  to  be  realized,  whether  with 
or  without  ATC  services.  With  this  as 
a  basic  understanding,  the  Agency  solic¬ 
its  the  sulvice  of  general  aviation  repre¬ 
sentatives  in  formulating  minimum 
performance  requirements. 

The  method  imder  consideration  to  es¬ 
tablish  minimum  performance  require¬ 
ments  for  general  aviation  airborne  radio 
equipment  discussed  in  this  notice  con¬ 
templates  the  following: 

(1)  Essential  system  characteristics. 
Characteristics  that  airborne  radio 
equipment  must  meet  when  installed  in 
aircraft.  For  example,  its  use  must 
neither  impair  the  use  of  the  airspace 
environment  by  others,  nor  create  a  haz¬ 
ard  as  a  result  of  its  use  or  operation. 

(2)  Minimum  performance  standards. 
Standards  that  will  assure  acceptable 
accuracy  for  IFR  operations  in  controlled 
airspace.  These  standards  will  take  into 
account  such  factors  as  compatibility 
with  groimd  systems,  and  the  operational 
environment  of  the  aircraft.  They  will 
be  designed  both  to  be  responsive  to  the 
operational  limits  of  the  aircraft  and  to 
relate  directly  to  the  intended  functions 
of  the  equipment. 

(3)  Rule  making.  Minimum  perform¬ 
ance  standards  and  essential  system 
characteristics  will  be  established  and 
made  applicable  by  aiH>ropriate  rule 
making. 

If  it  becomes  necessary  to  phase  out 
certain  airborne  radio  equipment  now 
installed,  every  effort  will  be  made  to 
establish  reasonable  timetables. 

It  is  contemplated  that  aircraft  oper¬ 
ated  solely  VFR,  or  only  outside  of  con¬ 
trolled  airspace,  wdll  be  allowed  to  use 
equipment  that  does  not  meet  minimum 
performance  standards  but  does  meet  the 
essential  system  characteristics  referred 
to  above. 
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Comments  are  invited  regarding  the 
formulation  of  these  standards,  applica¬ 
bility  to  airborne  radio  equipment  now 
Installed,  and  requiremente  for  aircraft 
operated  IFR  or  solely  VFR. 

Issued  in  Washington,  D.C.,  on  April 
23, 1965. 

Q.  S.  Moore, 
Director, 

Flight  Standards  Service. 

[FJl.  Doc.  65-4469;  Piled.  Apr.  28,  1965; 
8:46  a.m.] 


(  14  CFR  Part  71  1 

[Airspace  Docket  No.  65-CE-47] 

TRANSITION  AREAS  AND  CONTROL 
ZONES;  CONTROL  AREA  EXTEN¬ 
SION 

Proposed  Designation  and  Revocation 

The  Federal  Aviation  Agency  is  con¬ 
sidering  amendments  to  Part  71  of  the 
Federal  Aviation  Regulations  which 
would  alter  the  controlled  airspace  in  the 
Olathe,  Kans.,  and  Grandview,  Mo.,  ter¬ 
minal  areas. 

The  following  controlled  airspace  is 
presently  designated  in  the  Olathe, 
Kans.,  and  Grandview,  Mo.,  terminal 
areas: 

1.  The  Olathe,  Kans.,  control  zone  is 
designated  as  that  airspace  within  a  5- 
mlle  radius  of  NAS  Olathe  (latitude  38“- 
50'00"  N.,  longitude  94"53'30"  W.) ; 
within  2  xniles  either  side  of  the  180“ 
bearing  from  the  Olathe  RBN  extend¬ 
ing  from  the  5-mile  radius  zone  to  12 
miles  S  of  the  RBN,  and  within  2  miles 
either  side  of  the  Olathe  Navy  TACAN 
353“,  038“,  138“,  and  233“  radials  extend¬ 
ing  from  the  5-mile  radius  zone  to  6  miles 
N,  NE.  S,  and  SW  of  the  TACAN. 

2.  The  Grandview,  Mo.,  control  zone 
is  designated  as  that  airspace  within  a 
5-mile  radius  of  Richards-Gebaur  AFB, 
Grandview,  Mo.  (latitude  38“50'50"  N., 
longitude  94“33'20"  W.),  and  within  2 
miles  either  side  of  the  Grandview  ILS 
localizer  S  course,  extending  from  the 
5-mile  radius  zone  to  the  OM.  The  por¬ 
tions  N  of  latitude  38“52'30''  N.,  and  W 
of  longitude  94“35'50"  W.  are  excluded. 

3.  The  Olathe,  Kans.,  control  area  ex¬ 
tension  is  designated  as  that  airspace 
bounded  on  the  N  by  a  line  beginning  at 
the  INT  of  the  Emporia,  Kans.,  VORTAC 
346“  and  the  St.  Joseph,  Mo.,  VORTAC 
258“  radials:  thence  esisterly  along  the 
St.  Joseph  VORTAC  258“  radial  to  V-205, 
thence  southeasterly  alcmg  V-205  to  lati¬ 
tude  38“12'00''  N.,  thence  W  along  lati¬ 
tude  38“12'00"  N.,  to  longitude  95“15'00" 
W.,  thence  southerly  to  latitude  37“39'- 
45"  N.,  longitude  95“21'00"  W.,  thence 
westerly  along  V-132  to  a  line  10  miles 
SE  of  and  parallel  to  the  Emporia  VOR¬ 
TAC  209“  and  029“  radials,*thence  north¬ 
easterly  along  this  line  to  a  line  10  miles 
N  of  and  parallel  to  the  Ehnporia  VOR¬ 
TAC  079“  and  259“  radials,  thence  along 
this  line  to  the  Emporia  VORTAC  346“ 
radial,  thence  northwesterly  along  this 
radial  to  the  point  of  beginning. 

The  Federal  Aviation  Agency,  having 
completed  a  comprehensive  review  of 
the  terminal  airspace  structural  require- 
ments  in  the  Olathe.  Kans.,  and  Grand¬ 


view,  Mo.,  terminal  areas,  including 
studies  attendant  to  the  implementation 
of  the  provisions  of  the  Civil  Air  Regu¬ 
lations  Amendments  60-21/60-29,  pro¬ 
poses  the  following  airspace  actions: 

—  1.  Redesignate  the  Olathe,  Kans.,  con¬ 
trol  zone  as  that  airspace  within  a  5 -mile 
radius  of  NAS  Olathe  (latitude  38“50'00" 
N.,  longitude  94“53'30"  W.),  and  within 
2  miles  each  side  of  the  180“  bearing  from 
the  Olathe  RBN  extending  from  the  5- 
mile  radius  zone  to  a  point  12  miles  S 
of  the  RBN. 

2.  Redesignate  the  Grandview,  Mo., 
control  zone  as  that  airspace  within  a 
5-mile  radius  of  Richards-Gebaur  AFB, 
Grandview,  Mo  (latitude  38“50'50"  N., 
longitude  94*33'20"  W.),  and  within  2 
miles  each  side  of  the  356“  radial  of  the 
Richards-Gebaur  VOR  extending  from 
the  5-mile  radius  zone  to  the  VOR,  and 
within  2  miles  each  side  of  the  195“  radial 
of  the  Richards-Gebaur  TACAN  extend¬ 
ing  from  the  5-mile  radius  zone  to  a  point 
8  miles  S  of  the  TACAN,  excluding  that 
portion  N  of  latitude  38“52'30"  N.,  and 
W  of  longitude  94“35'50"  W. 

3.  Designate  ^the  Grandview,  Mo., 
transition  area  to  comprise  that  airspace 
extending  upward  from  700  feet  above 
the  surface  within  an  8-mile  radius  of 
Richards-Gebaur  AFB,  Grandview,  Mo. 
(latitude  38“50'50"  N.,  longitude  94“33'- 
20"  W.) ,  within  2  miles  each  side  of  the 
Richards-Gebaur  (AF)  VOR  180“  radial, 
extending  from  the  8-mile  radius  area  to 
12  miles  S  of  the  VOR,  within  2  miles 
each  side  of  the  Richards-Gebaur  AFB 
ILS  localizer  S  course,  extending  from 
the  8-mile  radius  area  to  12  miles  S  of 
the  LOM,  within  2  miles  each  side  of  the 
Richards-Gebaur  APB  TACAN  195“ 
radial,  extending  from  the  8-mile  radius 
area  to  12  miles  S  of  the  TACAN,  within 
2  miles  W  and  6  miles  E  of  Richards- 
Gebaur  AFB  Runway  36  centerline  ex¬ 
tended  to  the  N,  extending  from  the  8- 
mile  radius  area  to  10  miles  N  of  the  N 
end  of  the  runway,  excluding  the  Kansas 
City,  Mo.,  transition  area,  and  within  an 
8-mile  radius  of  the  NAS  Olathe  Airport 
(latitude  38“50'00"  N.,  longitude  94“53'- 
30"  W.) :  and  that  airspace  extending 
upward  from  1,200  feet  above  the  surface 
within  the  area  bounded  on  the  S  by 
latitude  38“00'00"  N.,  on  the  W  by  the  W 
edge  of  V-12,  on  the  N  by  the  south  arc 
of  a  10-mile  radius  circle  centered  on  the 
Kansas  City,  Mo.,  Municipal  Airport 
(latitude  39“07'20"  N.,  longitude  94*35'- 
30"  W.) ,  and  on  the  E  by  the  W  edge  of 
V-205,  excluding  the  Emporia,  Kans., 
and  Wichita,  Kans.,  transition  areas. 

4.  Revoke  the  Olathe,  Kans.,  control 
area  extension  in  its  entirety. 

The  proposed  5-mile  radius  control 
zone  and  extension  will  provide  protec¬ 
tion  for  aircraft  executing  instrument 
departures  and  missed  approach  proce¬ 
dures  until  reaching  an  altitude  of  700 
feet  above  the  siulace,  and  also  for  air¬ 
craft  executing  instrument  approach 
procedures  when  descending  below  an  al¬ 
titude  of  1,000  feet  above  Uie  surface. 
The  proposed  transition  area  extending 
upward  from  700  feet  above  the  surface 
will  provide  protection  for  arriving  and 
departing  aircraft  when  operating  be¬ 
tween  700  feet  and  1,500  feet  above  the 
surface.  'The  proposed  transition  area 
extending  upward,  from  1,200  feet  above 


the  siurface  is  required  for  transitioning, 
holding,  and  random  vectoring  of  aircraft 
by  Olathe  RAPCON  and  the  Kansas  dty 
Air  Route  Traffic  Control  Center.  This 
transition  area  compliments  the  Topeka, 
Kans.,  transition  area  for  instrument 
procedures  at  Forbes  AFB. 

The  floors  of  the  airways  that  would 
traverse  the  transition  area  proposed 
herein  would  automatically  coincide  with 
the  floors  of  the  transition  area. 

Certain  minor  revisions  to  prescribed 
instrument  procedures  would  be  effected 
in  conjunction  with  the  actions  proposed 
herein  but  operational  complexity  would 
not  be  increased  nor  would  aircraft  per¬ 
formance  or  landing  minimums  be  ad¬ 
versely  affected. 

Specific  details  of  the  changes  to  pro¬ 
cedures  that  would  be  required  may  be 
examined  by  contacting  the  Chief,  Air¬ 
space  Branch,  Air  Traffic  Division,  Cen¬ 
tral  Region,  Federal  Aviation  Agency, 
4825  Troost  Avenue,  Kansas  City,  Mo., 
64110. 

)  Interested  persons  may  submit  such 
written  data,  views  or  argiunents  as  they 
may  desire.  Communications  should  be 
submitted  in  triplicate  to  the  Director, 
Central  Region,  Attention:  Chief,  Air 
Traffic  Division,  Federal  Aviation 
Agency,  4825  Troost  Avenue,  Kansas 
City,  Mo.,  64110.  All  communications 
received  within  45  days  after  publication 
of  this  notice  in  the  Federal  Register 
will  be  considered  before  action  is  taken 
on  the  proposed  amendment.  No  public 
hearing  is  contemplated  at  this  time,  but 
arrangements  for  informal  conferences 
with  Federal  Aviation  Agency  officials 
may  be  made  by  contacting  the  Regional 
Air  Traffic  Division  Chief.  Any  data, 
views  or  arguments  presented  during 
such  conferences  must  also  be  submitted 
in  writing  in  accordance  with  this  notice 
in  order  to  become  part  of  the  record  for 
consideration.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received. 

The  public  docket  will  be  available  for 
examination  by  interested  persons  in  the 
office  of  the  Regional  Counsel,  Federal 
Aviation  Agency,  4825  Troost  Avenue, 
Kansas  City,  Mo.,  64110. 

This  amendment  is  proposed  under  the 
authority  of  section  307(a)  of  the  Fed¬ 
eral  Aviation  Act  of  1958  (49  U.S.C. 
1348). 

Issued  at  Kansas  City,  Mo.,  on  April 
20, 1965. 

FIdward  C.  Marsh, 
Director,  Central  Region. 

[PR.  Doc.  65-4470;  Piled,  Apr.  28.  1965; 

8:46  a.m.] 


[  14  CFR  Part  71  1 

[Airspace  Docket  No.  65-DE-48] 

TRANSITION  AREA 
Proposed  Designation 

The  Federal  Aviation  Agency  is  con¬ 
sidering  an  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  to  desig¬ 
nate  controlled  airspace  at  Robinson,  Ill. 

A  public  instrument  approach  proce¬ 
dure  is  planned  for  the  Robinson,  Bl., 
Municipal  Airport.  No  controlled  air¬ 
space  presently  exists  in  the  Robinson, 
HI,  terminal  area. 
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PROPOSED  RULE  MAKING 


The  Federal  Aviation  Agency,  having 
completed  a  comprehensive  review  of  the 
airspace  structural  requirements  in  the 
Robinson  terminal  area,  proposes  the 
following  airspace  action; 

Designate  the  Robinson,  HI.,  transition 
area  as  that  airspace  extending  upward 
from  700  feet  above  the  surface  within 
a  5-mile  radius  of  Robinson,  HI.,  Munici¬ 
pal  Airport  (latitude  39°00'51"  N.,  longi¬ 
tude  87*38'47"  W.)  and  within  8  mUes 
SW  and  5  miles  NE  of  the  333*  bearing 
from  Robinson  Municipal  Airport  ex¬ 
tending  from  the  airport  to  12  i^es  NW 
of  the  airport. 

The  proposed  Robinson,  HI.,  transi¬ 
tion  area  will  provide  protection  for  de¬ 
parting  aircraft  during  climb  from  700 
feet  to  1,200  feet  above  the  surface.  The 
extension  to  the  NW  will  provide  protec¬ 
tion  for  arriving  aircraft  executing  the 
proposed  instrument  approach  during 
descent  to  700  feet  above  the  surface. 
The  holding  pattern  at  Robinson  will 
be  contained  within  the  proposed  tran¬ 
sition  area.  The  proposed  public  instru¬ 
ment  approach  procedure  will  be  made 
effective  concurrently  with  the  designa¬ 
tion  of  the  proposed  transition  area. 

The  floors  of  the  airways  which  would 
traverse  'the  transition  area  proposed 
herein  would  automatically  coincide  with 
the  floor  of  the  transition  area. 

Specific  details  of  the  public  instru¬ 
ment  approach  procedure  to  be  used  may 
be  examined  by  contacting  the  Chief, 
Airspace  Branch,  Air  Traffic  Division, 
Central  Region,  Federal  Aviation  Agency, 
4825  Troost  Avenue,  Kansas  City,  Mo., 
64110. 

Interested  persons  may  submit  such 
written  data,  views  or  su*guments  as  they 
may  desire.  Communications  should  be 
submitted  in  triplicate  to  the  Director, 
Central  Region,  Attention:  Chief,  Air 
Traffic  Division,  Federal  Aviation  Agen¬ 
cy,  4825  Troost  Avenue,  Kansas  City, 
Mo.,  64110.  All  communications  received 
within  forty-flve  days  after  publication 
of  this  notice  in  the  Federal  Register 
will  be  considered  before  action  is  taken 
on  the  proposed  amendment.  No  pub¬ 
lic  hearing  is  contemplated  at  this  time, 
but  arrangements  for  informal  confer¬ 
ences  with  Federal  Aviation  Agency  of- 
flcials  may  be  made  by  contacting  the 
Regional  Air  Traffic  Division  Chief. 
Any  data,  views  or  arguments  presented 
during  such  conferences  must  also  be 
submitted  in  writing  in  accordance  with 
this  notice  in  order  to  become  part  of 
of  the  record  for  consideration.  The 
proposal  contained  in  this  notice  may  be 
changed  in  the  light  of  comments  re¬ 
ceived. 

The  public  docket  will  be  available  for 
examination  by  interested  persons  in  the 
office  of  the  Regional  Counsel,  Federal 
Aviation  Agency,  4825  Troost  Avenue, 
Kansas  City,  Mo.,  64110. 

This  amendment  is  proposed  under  the 
authority  of  section  307(a)  of  the  Fed¬ 
eral  Aviation  Act  of  1958  (49  U.S.C. 
1348). 

Issued  at  Kansas  City,  Mo.,  on  April 
19.  1965. 

Henry  L.  Newman, 
Acting  Director,  Central  Region. 

[PR.  Doc.  66-4471;  FUed,  Apr.  28,  1965; 

8:46  am.] 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[  47  CFR  Parts  21,  74,  91  1 

[Docket  No.  16971;  PCC  66-334] 

DISTRIBUTION  OF  TELEVISION 
BROADCAST  SIGNALS  BY  COM¬ 
MUNITY  ANTENNA  TELEVISION 
SYSTEMS 

Notice  of  Inquiry  and  Proposed  Rule 
Making 

1.  Notice  is  hereby  given  of  inquiry 
and  proposed  rule  making  in  the  above- 
entitled  matter. 

2.  The  Commission  has  received  a 
number  of  requests  that  it  assert  juris¬ 
diction  over  toe  distribution  of  televi¬ 
sion  broadcast  signals  by  community  an¬ 
tenna  television  systems  (CATVs)  and 
promulgate  rules  and  regulations  govern¬ 
ing  such  distribution.  Many  of  these  re¬ 
quests  were  made  informally  in  com¬ 
ments  on  the  rule  making  in  Docket  Nos. 
14895  and  15233  with  respect  to  toe  li¬ 
censing  of  microwave  facilities  used  to 
relay  television  signals  to  CATV  sys¬ 
tems.^  In  addition,  five  formal  peti¬ 
tions  have  been  filed.* 

3.  (a) .  On  October  16, 1964,  the  Ameri¬ 
can  Broadcasting  Co.  (ABC)  filed  a 
“Petition  for  Commission  Regulation 
of  the  Carriage  of  Television  Signals  by 
Community  Antenna  Television  Sys¬ 
tems.”  requesting  the  Commission  to  pro¬ 
mulgate  rules  establishing  areas  and 
zones  to  be  served  by  television  stations 
and  limiting  toe  use  of  toe  stations’  sig¬ 
nals  beyond  such  areas  and  zones  (RM 
No.  672).  Various  pleadings  in  support 
of,  or  opposition  to,  the  ABC  petition 
have  been  submitted,  and  ABC  has  filed  a 
reply,  (b).  On  December  18,  1964, 
Springfield  Television  Broadcasting  Corp. 
(Springfield)  filed  a  “Request  for  De¬ 
claratory  Ruling”  that  all  CATV  systems, 
whether  utilizing  microwave  facilities  or 
acquiring  television  signals  off -toe-air, 
are  subject  to  toe  Commission’s  jurisdic¬ 
tion  and  required  to  comply  with  operat¬ 
ing  provisions  similar  to  those  proposed 
in  Docket  Nos.  14895  and  15233.  (c) .  On 
January  22,  1965,  Boise  Valley  Broad¬ 
casters,  Inc.,  licensee  of  Station  KBOI- 
TV,  Boise,  Idaho  (Boise),  filed  a  “Peti¬ 
tion  for  Interim  Relief.”  requesting  toe 
Commission  to  assiune  complete  juris¬ 
diction  over  all  CATV  systems  and  im¬ 
pose  a  “freeze”  on  all  microwave  appli¬ 
cations  for  CA’TV  use  pending  the  pro¬ 
mulgation  of  rules  governing  all  CA’TV 
systems,  (d).  On  February  12,  1965, 
Westinghouse  Broadcasting  Co.,  Inc., 


^Tbe  following  Bpecl&cally  requested  that 
the  Conunlsslon  assume  Jurisdiction  over  all 
CATVs:  Aroostook  Broadcasting  Corp.,  Asso¬ 
ciation  for  Competitive  Television,  Channel 
Seven,  Inc.,  and  WLUC-TV.  Other  parties 
filing  comments  indicated  that  they  held 
the  same  views. 

*  Similar  petitions  have  also  been  received 
from  Capital  Cities  Broadcasting  Corp.  (RM- 
755,  filed  on  Apr.  7,  1966),  and  Taft  Broad¬ 
casting  Co.  (RM-766,  filed  on  Apr.  18,  1966) . 
Any  further  petitions  of  this  nature  wUl  be 
placed  in  this  Docket  and  treated  as  com¬ 
ments. 


filed  a  “Petition  for  Consolidation  of  Pro¬ 
ceedings  and  Assertion  of  Jurisdiction 
Over  Community  Antenna  Television 
Systems,”  requesting  toe  Commission  to 
institute  rule  making  governing  all  CATV 
systems,  consolidate  that  proceeding  with 
Docket  Nos.  14895  and  15233,  and  stay 
immediately  operations  by  CATVs  in 
those  areas  which  now  or  in  the  near  fu¬ 
ture  will  be  served  by  three  commercial 
television  stations  pending  toe  adoption 
of  final  regulations,  (e) .  On  March  10, 
1965,  the  Association  of  Maximum  Serv¬ 
ice  Telecasters,  Inc.  (MST) ,  filed  a  “Peti¬ 
tion  of  Association  of  Maximum  Service 
Telecasters,  Inc.,  for  Rule  Making”  (RM- 
742),  calling  for  the  immediate  exercise 
of  regulatory  authority  by  the  Commis¬ 
sion  over  all  CATV  systems  and  the 
adoption  of  comprehensive  rules  of  gen¬ 
eral  applicability.**  The  stated  bases  of 
toe  five  petitions  are  summarized  below. 

4.  (a)  The  ABC  petition.  ABC  peti¬ 
tions  the  Commission  to  regulate  the  dis¬ 
tribution  of  television  signals  by  CATV 
systems  on  the  ground  that  such  action 
is  essential  to  our  ability  to  discharge 
statutory  responsibilities  and  within  the 
Commission’s  present  authority.  ABC 
urges  that  the  present  and  likely  fUture 
trend  of  CATV  development  threatens  to 
imdercut  the  discharge  of  our  statutory 
responsibilities  “to  make  available,  so  far 
as  possible,  to  all  the  people  of  the  United 
States  a  rapid,  efficient,  nationwide,  and 
worldwide  wire  and  radio  communication 
service”  (section  1  of  the  Communica¬ 
tions  Act,  47  U.S.C.  151),  equitably  ap¬ 
portioned  “among  toe  several  States  and 
communities”  (section  307(b) ;  47  U.S.C. 
307(b)). 

5.  In  support  of  toe  claim  of  increasing 
CA’TV  impact  upon  Commission  and 
statutory  policies,  ABC  points  to  major 
changes  in  CA’TV  operations  since  the 
Commission’s  1959  report  and  order  in 
Docket  No.  12443,  “In  the  Matter  of  an 
Inquiry  Into  the  Impact  of  Community 
Antenna  Systems,  TV  Translators,  TV 
‘Satellite’  Stations,  and  TV  ‘Btepeaters’ 
on  the  Orderly  Development  of  Television 
Broadcasting,”  26  F.C.C.  403,  18  Pike  & 
Fischer,  R.R.  1573.  According  to  ABC, 
the  number  of  CATV  systems  has  grown 
from  approximately  550,  serving  an  esti¬ 
mated  1,500,000  viewers,  to  approximately 
1,300  CATV  systems  serving  over  4  mil¬ 
lion  viewers.  Moreover,  CATV  fran¬ 
chises,  sought  or  granted,  have  been 
running  at  the  rate  of  one  a  day  during 
the  last  10  months,  in  345  communities 
in  40  States.  Whereas  the  number  of 
channels  offered  to  CATV  subscribers  was 
typically  three  in  1959,  the  emphasis  now 
is  on  broad  band  systems  with  a  capacity 
for  11  or  12  channels.  In  1959,  CATV 
operations  were  largely  confined  to  small 
or  fairly  small  markets;  today  there  are 
plans  to  extend  New  York  City  stations 
to  substantial  communities  many  miles 
away  in  upstate  New  York  and  Pennsyl¬ 
vania.  Predicting  that  the  next  step  will 
be  for  CA’TV  to  bring  New  York  City  in¬ 
dependent  stations  into  major  cities  like 
Boston,  Philadelphia,  Baltimore,  and 
Washington,  ABC  expresses  fear  that  this 
might  lead  to  combined  CATV  and  Pay- 


*■  Thirteen  dissenting  members  of  AMST 
have  filed  comments  expressing  a  contrary 
position. 
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XV  operations  which  would  siphon  off  top 
attractions  from  free  TV. 

6.  Before  summarizing  the  further 
l}as^  for  ABC’s  claim  of  adverse  impact, 
we  note  in  this  connection  that  two  UHF 
permittees  in  Philadelphia  have  ex¬ 
pressed  concern  over  the  effect  of  pend¬ 
ing  CATV  applications  for  franchises  in 
that  city.  William  Fox,  permittee  of  a 
new  UOT  station,  WIBP-TV,  which  ex¬ 
pects  to  commence  operation  in  Phila¬ 
delphia  in  mid- 1965,  filed  a  statement 
supporting  the  ABC  petition  and  com¬ 
mented  inter  alia  as  follows: 

As  set  forth  in  the  ABC  petition,  there  are 
now  several  applications  pending  for  CATV 
franchises  in  Philadelphia.  The  successful 
operation  of  UHF  station  WIBP-TV  in  Phila¬ 
delphia,  which  now  has  three  operating  VHP 
stations,  will  be  dependent  on  its  ability  to 
bring  outstanding  programming  not  now 
available  to  the  Philadelphia  audience  and 
on  adequate  protection  of  this  programming 
from  uncontrolled  carriage  of  signals  from 
other  markets  by  CATV  systems  serving 
Philadelphia.  Umregulated  carriage  of  tele¬ 
vision  signals  by  CATV  systems  in  Philadel¬ 
phia  will  prevent  Implementation  of  the 
Commission’s  basic  television  allocation  pol- 
Icy  which  looks  toward  the  operation  of  UHF 
and  VHP  stations  in  intermixed  markets 
throughout  the  United  States. 

In  addition,  ABC  points  out  that  the  per¬ 
mittee  of  UHF  station  WPHL-TV,  which 
has  suspended  operation  in  Philadelphia 
but  plans  to  go  back  on-the-air  in  mid- 
1965,  wrote  a  syndicated  film  supplier  on 
December  10, 1964  as  follows: 

As  you  may  know,  a  great  deal  of  CATV 
activity  has  emerged  in  Philadelphia  and  vi¬ 
cinity.  Rollins  Broadcasting  has  Just  been 
granted  an  exclusive  franchise  for  Wilming¬ 
ton,  Delaware.  Jerrold  Electronics  has  ap¬ 
plied  for  Camden,  N.J.;  and  more  than  a  half 
doeen  applicants  are  seeking  franchises  for 
Philadelphia,  including  Triangle,  Storer,  the 
Bulletin  Co.,  etc.  All  proposed  systems  would 
be  operating  within  our  principal  coverage 
area.  Their  main  offering  is  to  be  the  pro¬ 
gramming  of  WNEW-TV,  WOR-TV,  and 
WPIX.  The  New  Tork  indies  may  represent 
damaging  competition  to  Philadelphia  UHF 
stations  should  their  progranunlng  be  ad¬ 
mitted  to  this  market.  We,  therefore,  must 
ask  that  any  film  purchase  permit  WPHB-TV 
options  for  cancellation,  without  penalty,  in 
the  event  the  same  film  shows  are  available 
from  New  York  indies  via  local  cable  sys¬ 
tems.  I  am  sure  you  wUl  understand  that 
this  measure  is  a  necessity. 

7.  The  ABC  petition  notes  further  that 
the  enactment  of  the  all-channel  receiver 
law  in  1962  (76  Stat.  150,  151)  has  com¬ 
mitted  Congress  and  the  Commission  to 
a  long-range  television  plan  in  which  the 
expanded  use  of  UHF  will  be  paramount, 
and  asserts  that  unregulated  CATV  poses 
a  substantial  threat  to  UHF  development. 
By  way  of  example.  ABC  notes  that  a 
Binghamton,  N.T.,  UHF  station,  in  op¬ 
eration  since  1957,  has  recently  ad¬ 
vised  the  Commission  that  UHF  service 
would  terminate  there  (leaving  the  city 
with  one  VHP  station  in  place  of  one 
VHP  and  two  UHF)  if  CA'TV  were  per¬ 
mitted  to  bring  in  four  New  York  City 
independent  stations.  ABC  also  points 
to  applications  for  CATV  franchises  in 
a  number  of  Connecticut  towns  where 
UHF  channels  are  either  in  use  or  allo¬ 
cated,  noting  that  the  CATVs  propose  to 
bring  in  New  York  City  stations  as  well 
as  others.  ABC  further  lists  70  com¬ 
munities  with  UHF  allocations  where 


CATV  franchises  were  sought  between 
August  21  and  November  26, 1964,  and  95 
commimlties  with  UHF  allocations  where 
CATV  franchises  were  granted  during  the 
same  period. 

8.  In  addition  to  the  impact  on  UHF, 
ABC  urges  that  unregulated  CATV  has 
had,  and  will  have,  substantial  adverse 
effect  on  service  by  local  television  sta¬ 
tions,  since  the  splitting  of  audience  re¬ 
sulting  from  a  multiplicity  of  additional 
signals  brought  in  by  CATV  inevitably 
causes  the  station  to  lose  audience  and 
advertising  revenues.  ABC  claims  that 
the  rule  making  in  Docket  Nos.  14895  and 
15233  is  wholly  inadequate  to  insure  that 
local  television  service  can  survive  effec¬ 
tively,  and  that  CA'TV  cannot  be  an  ade¬ 
quate  substitute  for  local  television 
broadcast  service  for  three  reasons: 
“First,  CATV  systems  do  not  serve  the 
public  living  in  the  sparsely  populated 
areas  that,  because  of  low  population 
density,  are  considered  uneconomical  for 
cable  systems  to  reach;  Second,  CATV 
systems  do  not  serve  those  who,  though 
within  the  wired-up  areas,  cannot  afford 
the  subscription  fee;  and  Third,  CATV 
systems  do  not  provide  the  benefits  of  a 
locally  originated  television  service, 
available  to  all  without  a  charge,  benefits 
which  are  important  to  the  continued 
welfare  of  our  political,  economic  and 
social  systems.” 

9.  In  sum,  ABC  states,  the  present  and 
prospective  trend  of  CATV  growth  poses 
a  threat  to  the  kind  of  local  television 
service  now  enjoyed  by  a  great  many 
communities  throughout  the  coimtry  and 
fostered  by  the  Commission  for  many 
years.  It  asserts  that  if  CATV  "systems 
of  the  type  now  being  proposed  in  many 
major  markets  of  the  country  come  into 
being,  carrying  a  dozen  or  more  channels, 
the  ability  of  stations  now  serving  these 
markets  to  provide  local  service  will  be 
substantially  impaired  and  UHF  stations 
scheduled  to  go  on  the  air  in  these  mar¬ 
kets  may  never  get  off  the  groimd.” 
Fundamentally  at  stake,  according  to 
ABC,  is  the  question  of  whether  CATV  is 
>to  be  permitted  to  rework  the  basic 
framework  of  the  established  broadcast¬ 
ing  system  from  a  multiplicity  of  local 
stations  into  a  nationwide  distribution 
of  signals  from  major  metropolitan  cen¬ 
ters  like  New  York,  Chicago,  and  Los 
Angeles.  If  this  were  to  become  the  ob¬ 
jective  of  national  communications 
policy,  contrary  to  longstanding  Commis¬ 
sion  and  Congressional  views  as  to  the 
public  interest,  more  efficient  and  satis¬ 
factory  means  than  CATV  distribution 
could  be  devised,  such  as  space  satellites.* 


*ABC  points  out  that  the  National  Asso¬ 
ciation  of  Broadcasters  expressed  a  similar 
concern  about  the  trend  of  CATV  in  its  com¬ 
ments  in  Docket  Nos.  14896  and  15233  as 
foUows: 

“If  multiple  signal  choices  were  to  be  the 
prime  objective  of  communications  policy  of 
the  United  States,  as  developed  by  Congress 
and  the  Commission,  it  would  have  been  a 
rather  simple  matter  to  provide  for  satellites 
scattered  throughout  the  country,  inter¬ 
connected  with  New  York  and  Los  Angeles. 
By  this  means,  every  community  would  re¬ 
ceive  several  television  signals.  But  the  Con¬ 
gress  and  the  Commission  have  decided 
otherwise;  that  a  paramount  objective  of 
television  broadcasting  is  to  provide  each 
community  with  at  least  one  local  facility. 


10.  IVhile  taking  the  position  that  the 
Commission’s  general  powers  imder  the 
Communications  Act  Include  authority 
to  prevent  persons  other  than  licensees 
from  causing  an  undue  burden  on  inter¬ 
state  commerce  in  confiict  with  the  basic 
purpose  of  the  Act  and  the  responsibili¬ 
ties  of  the  Commission,*  ABC  invokes 
particularly  the  specific  authority  con¬ 
ferred  by  section  303(h)  to  “establish 
areas  or  zones  to  be  served  by  any  sta¬ 
tion”  (47  UB.C.  303(h)).  It  requests 
the  Commission  to  propose  and  adopt 
rules  which  would  define  the  areas  and 
zones  normally  to  be  served  by  tele¬ 
vision  stations  and  prohibit  the  use  of  the 
stations’  signals  to  serve  other  areas  ex¬ 
cept  upon  prior  consent  of  the  Commis¬ 
sion  or  in  accordance  with  established 
regulations  defining  the  basis  upon  which 
the  signal  could  be  extended  beyond  the 
normal  service  area  of  the  station.®  ABC 
urges  that  the  power  to  detwmine  the 
areas  or  zones  to  be  served  by  any  sta¬ 
tion  necessarily  includes  the  correlative 
power  to  make  these  determinations  ef¬ 
fective  against  nonlicensees  pursuant  to 
the  provisions  of  section  4(1) ,  303 (r) ,  312 
(b) ,  and  502  of  the  Communications  Act. 
It  notes  that  these  sections  do  not  in 
terms  restrict  the  Commission’s  au¬ 
thority  to  the  imposition  of  limitations 
on  licensees  themselves,  and  that  explicit 
authority  to  deal  with  specific  practices 
is  not  required.  National  Broadcasting 
Co.  V.  United  States.  319  UB.  190,  218- 
219;  American  Trucking  Association  v. 
United  States,  344  UB.  298,  309-312; 
Federal  Communications  Commission  v. 
Pottsville  Broadcasting  Co.,  309  UB.  134, 
138;  United  States  v.  Pennsylvania  R, 
Co..  323  U.S.  612.  And,  finally,  ABC 
requests  the  Commission  to  exercise  this 
authority  promptly  to  prevent  imminent 
frustration  of  the  development  and 
growth  of  local  services  through  the  un¬ 
controlled  use  of  station  signals  by  CA’TV 
systems. 


“If  the  microwave  complex  Is  permitted  to 
relay  signals  over  long  distances,  an  adver¬ 
tiser  will  soon  find  tbat  he  can  sectire  wide 
coverage  simply  by  buying  a  few  stations  In 
large  metropoUtan  areas.  Nonduplication 
prohibitions  would  not  remedy  this  condi¬ 
tion.  This  proliferation  of  distant  signals 
wlU  result  In  curtaUed  buying  of  local  mar¬ 
kets  by  advertisers,  which  In  turn  wlU  soon 
exert  economic  pressure  on  countless  local 
outlets  with  a  corresponding  depressing  In¬ 
fluence  upon  the  abUlty  to  program  locaUy. 

“AccOTdlngly,  we  submit  that  the  Commis¬ 
sion  should  extend  Its  consideration  of  micro- 
wave  applications  to  include  factors  beyond 
simple  nonduplication  restrictions.  It 
should  examine  and  evaluate  the  effect  the 
extension  of  a  station’s  signal  far  beyond  its 
designated  service  ares  would  have  on  over¬ 
all  allocation  pedicles.’’ 

*  ABC  notes  that  the  National  Commimity 
Television  Association  has  taken  the  posi¬ 
tion  before  the  Connecticut  Public  Utilities 
Commission  that  "a  community  antenna 
television  system  is  directly  concerned  with 
television  broadcasting’’  and  that  “the  mat¬ 
ter  of  protection  of  local  television  stations’’ 
lies  In  a  “sensitive  area  of  regulation  which 
the  Federal  Government  has  whoUy  pre¬ 
empted.” 

■ABC  also  requests  the  Commission  to  Is¬ 
sue  a^poUcy  statement  to  the  effect  that  local 
television  broadcasters  should  be  preferred 
in  the  Issuance  of  CA’TV  franchises  In  their 
communities. 
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11.  (b).  The  Springfield  request  for  307(b)  of  the  Communications  Act  and  that,  through  the  community  system*" 
declaratory  ruling.  Springfield,  the  U-  the  principles  laid  down  in  cases  such  the  subscribing  membm-s  of  the  public 
censee  of  UHF  station  WRLP  (Channel  as  National  Broadcasting,  American  “are  receiving  and  are,  in  a  sense,  being 
32)  in  Greenfield,  Mass.,*  requests  a  Trucking,  and  Pennsylvania  R.  Co.,  In  served  by  the  programs  of  the  originating 
declaratory  ruling  that  all  CATV  systems  upholding  a  regulatory  agency’s  use  of  station.”  Clarksburg  Publishing  Co.  t. 
are  subject  to  the  Conunission’s  jurisdic-  the  broad  powers  conferred  in  its  ena-  Federal  Communications  Commission, 
tion  on  the  ground  that  there  is  an  im-  bllng  statute  to  protect  the  integrity  of  255  P.  2d  511,  517  (C.AJD.C.).  CATV 
mediate  and  urgent  need  for  the  Com-  the  regulatory  scheme.*  It  requests  the  operators  determine  what  their  sub¬ 
mission  not  only  to  assert  jurisdiction  Commission  to  issue  a  declaratory  ruling  scribers  shall  view,  and  being  free  of  all 
over  all  CATV  systems  but  also  to  provide  that  all  CATV  systems  are  subject  to  the  regulation,  need  not  be  citizens,  can 
provisional  relief  from  unfair  and  Commission’s  jurisdiction  and  to  imi>ose  achieve  unlimited  concentration  of  con- 
prejudicial  competition  to  local  stations  interim  operating  provisions  similar  to  trol,  may  censor,  advertise  without  spon- 
by  off-the-air  CATV  systems.  Using  its  those  adopted  in  Docket  Nos.  14895  and  sorship  identification,  and  ignore  the 
own  situation  as  an  example,  Springfield  15233.  Springfield  claims  that  prompt  “fairness  doctrine”  and  equal  time  re¬ 
states  that  the  number  of  CATV  systems  action  is  essential  to  the  success  of  the  quirements  for  political  broadcasts, 
in  competition  with  WRLP  has  grown  all-channel  law  and  expanded  use  of  16.  Boise  accordingly  urges  that  Com- 
from  nine  in  1957  to  over  20  at  present.  UHF  in  small  and  medium  size  markets,  mission  jurisdiction  over  all  CATV  is 
'These  CATV  systems  bring  into  the  as  the  rapid  expansion  of  unregulated  necessary  to  achieve  the  purposes  of  sec- 
WRLP  service  area  television  signals  “off-the-air”  CA’TV  systems  is  inhibit-  tions  310, 315  and  317  of  the  Communica- 
from  such  distant  cities  as  Albany,  ing  investor  interest  in  UHF  television  tions  Act,  as  well  as  to  effectuate  the 
Schenectady,  Utica,  and  New  York,  N.Y.;  and  may  permanently  stunt  the  growth  Commission’s  fairness  and  diversifica- 
Poland  Spring,  Maine;  Manchester  and  of  UHF.  Asserting  further  that  relief  tion  policies,  and  can  validly  be  asserted 
Durham,  NH.;  Boston,  Mass.;  and  New  accorded  only  after  lengthy  proceedings  imder  the  doctrine  of  American  Trucking 
Haven  and  Hartford,  Conn.  Since  only  would  come  too  late,  Sprin^eld  states  Association  v.  United  States,  344  U.S.  298. 
one  of  the  CA’TV  systems  uses  microwave,  that  interim  provisions  are  required  dur-  Alternatively,  in  the  event  that  the  Com- 
the  rule  making  in  Dockets  Nos.  14895  ing  the  pendency  of  final  rule  making  mission  decides  against  asserting  juris- 
and  15233  will  afford  WRLP  little  relief,  and,  being  “procedural”  in  nature,  could  diction  on  the  basis  of  its  present  au- 
Springfield  has  been  unable  to  reach  any  be  imposed  summarily.  thority,  Boise  seeks  the  imposition  of  a 

satisfactory  arrangement  with  the  off-  14.  (c)  The  Boise  petition  for  interim  freeze  on  all  microwave  grants  for  CATV 
the-air  CA’TVs  concerning  the  carrii^e  relief.  Boise,  the  licensee  of  station  use,  or  at  least  those  which  would  extend 
and  nonduplication  of  tiie  WHIP  signal,  kbOI-TV  in  Boise.  Idaho,  states  that  station  signals  more  than  100  miles  from 
and,  because  of  declining  revenues,  has  it  has  also  filed  a  petition  to  deny  pend-  the  transmitter,  to  protect  the  integrity 
been  forced  to  discontinue  local  program  ing  applications  for  microwave  facilities  of  the  Table  of  Assignments  pending  the 
origination  on  WHIP.  which  would  relay  signals  of  four  stations  enactment  of  legislation  in  this  field  and 

12.  Springfield  predicates  Commission  in  salt  Lake  City,  Utah  (approximately  the  finalization  of  administrative  rules, 
jurisdiction  on  the  theory  that  CA’TV  250  miles  from  Boise) ,  to  CA’TV  systems  It  further  suggests  that  translator  sta- 
systems,  in  receiving  and  distributing  in  two  communities  within  KBOI-TV’s  tions  and  CA’TV  systems  should  be  ac- 
television  signals  by  wire  to  the  public.  Grade  A  contour.  Conceding  that  the  corded  like  treatment  by  the  Commis- 
are  engaged  in  interstate  communication  remedy  there  requested  would  be  ade-  sion;  l.e.,  that  translators  should  not  be 
by  wire  wittiin  the  purview  of  sections  guate  for  its  own  immediate  purpose,  barred  from  obtaining  microwave  facili- 
2(a)  and  3(a)  of  the  Communications  Boise  says  that  concern  over  the  broader  ties  if  they  are  made  available  for  CATV 
Act.  Section  2(a)  states  that  the  pro-  interests  of  the  public  has  compelled  it  use  and  that  the  rebroadcast  permission 
visions  of  the  Act  “W)ply  to  all  interstate  also  to  file  the  instant  petition  aflBnna-  required  for  translators  under  section 
and  foreign  communication  by  wire  or  tively  supporting  ABC’s  request  and  pre-  325(a)  of  the  Communications  Act 
radio”  smd  section  3(a)  defines  “com-  senting  additional  considerations.  should  similarly  apply  to  CA’TV  opera- 

munication  by  wire”  as  the  “transmis-  15  Boise  states  that  by  allowing  CA’TV  tions. 

sion  of  writing,  signs,  signals,  pictures,  to  operate  uncontrolled,  the  Commission  17.  (d).  The  Westinghouse  petition. 
and  sounds  of  all  kinds  by  aid  of  wire,  to  a  considerable  extent  abdicating  its  Westinghouse  *  petitions  the  Commis- 
cable,  or  other  like  connection  between  responsibilities  under  section  315  (polit-  siou  to  exercise  plenary  jurisdiction  over 
the  points  of  origin  and  reception  of  broadcasts),  317  (sponsorship  Iden-  all  CA'TV  systems,  institute  a  new  fact 
such  transmission,  including  all  Instru-  tification),  and  310  (citizen  control  re-  finding  and  rule  making  proceeding  di¬ 
mentalities.  faciliti^,  aroaratus,  and  quirements)  of  the  Communications  Act.  rected  to  all  phases  of  CATV  concern, 
services  (among  other  things,  the  re-  under  its  own  “fairness  doc-  and  consolidate  the  proceedings  In  Docket 

Nos.  14895  and  15233.  Docket  No.  15415 
(with  respect  to  CA’TV  ownership  by 
broadcast  licensees),  and  RM  672  (the 
ABC  petition).*  Specifically,  Westing¬ 
house  recommends  that  CA’TV  be  limited 
to  those  areas  outside  the  overlapping 
Grade  A  contours  of  three  or  more  com¬ 
mercial  television  broadcast  stations,  ex¬ 
cept  where  it  seeks  only  to  provide  better 
reception  of  local  signals  in  poor  recep¬ 
tion  pockets,  and  also  that  CA’TV  be 


■Westinghouse  bases  its  interest  in  this 
matter  on  its  position  as  a  licensee  of  tele¬ 
vision  stations  in  Boston.  Baltimore,  Pitts¬ 
burgh,  Cleveland  and  San  Prancisco,  and  on 
the  fact  that  a  CATV  microwave  common  car¬ 
rier  and  four  CATV  systems  are  owned  by  its 
parent  corporation,  Westinghouse  Electric 
Corp.  Westinghouse  also  asserts  an  Interest 
on  the  basis  of  its  status  as  an  independent 
program  producer  and  distributor. 

*  A  "Motion  in  Support  of  Petition  for  Con¬ 
solidation  of  Proceedings  and  in  Opposition 
to  Assertion  of  Jurisdiction  over  Community 
Antenna  Television  Systems,"  filed  by  Na¬ 
tional  Commxinity  Television  Association 
Inc.,  on  February  19.  1966,  apparently  also 
seeks  consolidation  of  Docket  No.  16586. 

i 


ceipt,  lorwarding,  and  delivery  01  com¬ 
munications)  incidental  to  such  trans¬ 
mission.”  Springfield  asserts  that  CA’TV 
systems  are  an  integral  part  or  connect¬ 
ing  link  in  the  dissemination  of  tele¬ 
vision  signals  between  the  originating 
facility  and  the  viewing  public,  and  hence 
are  incidental  to  interstate  transmis¬ 
sion.  For,  while  the  CATV  systems 
themselves  are  usually  located  within  one 
community  within  one  State,  it  is  estab¬ 
lished  that  the  television  signals  inter¬ 
mediately  received,  forwarded  and  de¬ 
livered  by  the  CA’TV  are  interstate 
commerce. 

13.  Like  ABC.  Springfield  finds  ample 
basis  for  Commission  jurisdiction  over  all 
CA’TV  systems  in  sections  4(i) ,  303,  and 


*  Springfield  is  also  the  Ucensee  of  UHF  sta¬ 
tions  in  Springfield  and  Worcester,  Mass., 
and  the  permittee  of  a  UHF  facility  in  Day- 
ton,  Ohio.  Previously,  on  July  28,  1964, 
Springfield  filed  a  petition  for  rule  making 
(RM-636)  to  establish  technical  standards 
for  CA’TV  operations.  ’This  petition,  and 
comments  already  received,  will  be  placed 
In  this  docket  for  further  comment. 


trine”  (controversial  issues),  enunciated 
in  Report  on  Editorializing  by  Broadcast 
Licensees.  Docket  No.  8516, 13  PCC  1246, 
and  policies  against  undue  concentration 
of  control  of  communications  media 
(multiple  ownership  rules).  It  urges 
that  these  provisions  were  enacted  by 
Congress  or  promulgated  by  the  Com¬ 
mission  to  ensure  that  the  public  receives 
an  equal  presentation  by  legally  qualified 
candidates  for  public  office  and  a  fair 
presentation  of  controversial  issues,  is 
advised  of  the  origin  of  advertising 
claims,  and  is  secure  in  the  knowledge 
that  the  material  it  receives  has  been 
distributed  over  facilities  controlled  and 
operated  by  United  States  citizens,  with 
diversification  of  ownership.  ’The  intent 
of  Congress  to  protect  the  viewing  public 
in  these  resp>ects  extends  to  all  viewers, 
and  it  “is  unrealistic  to  overlook  the  fact 


■Springfield  also  cites  Federal  Communi¬ 
cations  Commission  v.  PottsvUle  Broadcast¬ 
ing  Oo.,  309  U.S.  134;  Phelps  Dodge  Corp.  v. 
NIiRB,  318  UB.  177;  Houston,  East  and  West 
Texas  BaUway  Oo.  v.  United  States,  884  UB. 
342. 
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btirred  for  a  reasonable  period  from  en¬ 
tering  any  two-station  market  where  a 
construction  permit  has  been  secured  for 
a  third  station. 

18.  Taking  the  position  that  CATV  in 
its  original  role  as  an  extension  of  serv¬ 
ice  to  inadequately  served  areas  is  a  nec¬ 
essary  and  desirable  adjunct  of  television 
broadcasting.  Westinghouse  states  that 
the  principal  cause  for  alarm  today  is  the 
altered  direction  of  present  CATV  growth 
into  larger  and  larger  markets — many 
with  three  or  more  existing  stations.  It 
points,  inter  alia,  to  the  six  pending  ap¬ 
plications  for  CATV  franchises  in  Phila¬ 
delphia  (noting  that  one  of  the  applicants 
has  announced  his  intention  to  spend 
approximately  $40  million  in  the  develop¬ 
ment  of  a  Philadelphia  system) ;  to  the 
contract  signed  by  Mohawk  Valley 
Community  Antenna  for  installation  of 
a  CATV  system  with  60,000  possible 
connections;  and  to  the  award  of  a 
CATV  franchise  for  the  suburban 
Philadelphia  community  of  Upper 
Darby  which  is  intended  to  be  “the 
nucleus  of  CATV  systems  to  serve  many 
additional  areas  in  the  Delaware  Valley.” 
Westinghouse  predicts  that  within  the 
next  3  months  applications  for  CATV 
franchises  will  be  filed  in  every  major  city 
of  the  coimtry,  and  that  the  final  step  in 
the  development  of  CATV  will  be  a  na¬ 
tional  CATV  “network”  making  all  the 
channels  of  New  York,  Los  Angeles,  and 
perhaps  other  major  cities  available  from 
coast  to  coast. 

19.  In  the  view  of  Westinghouse,  the 
rapid  and  unregulated  growth  of  CATV 
in  this  direction  endangers  the  Commis¬ 
sion’s  blueprint  for  television  service,  as 
set  forth  in  the  Sixth  Report  and  Order, 
and  will  frustrate  Commission  policy  with 
regard  to  UHF.  It  has  been  established, 
Westinghouse  claims,  that  UHF  stations 
have  a  much  better  chance  of  success  in 
the  major  metropolitan  areas  where  the 
opportunity  for  broad  advertising  sup¬ 
port  exists.  Because  of  the  all-channel 
receiver  legislation,  the  growth  of  UHF 
might  be  stabilized  by  the  promise  of 
steadily  increasing  audiences  but  for 
investor  uncertainty  about  the  trend  of 
CATV.  Westinghouse  states  that  if  al¬ 
lowed  unrestricted  growth,  CATV  will 
almost  certainly  impede  the  development 
of  new  stations  in  markets  otherwise 
capable  of  supporting  them. 

20.  Westinghouse  further  states  that 
CATV  entry  into  the  larger  markets  will 
undoubtedly  have  an  adverse  effect  upon 
much  of  the  independent  programming 
now  presented  by  stations  in  those  mar¬ 
kets,  and  on  Westinghouse’s  own  activi¬ 
ties  as  an  independent  program  source. 
In  keeping  with  the  Commission’s  policy 
of  fostering  diversity  of  programming 
sources,  Westinghouse  has  actively  en¬ 
deavored  to  develop  independent  pro¬ 
gramming.  such  as  the  “PM  East  and 
PM  West”  series,  the  “Mi^e  Douglas” 
show,  “The  Steve  Allen  Show,”  the  Civil 
War  series,  and  “That  Re^  Philbin 
Show.”  If  programs  such  as  these, 
which  ordinarily  would  be  sold  to  many 
independent  stations  across  the  Nation, 
are  carried  by  CATV  into  their  markets, 
many  of  these  stations  would  be  imwilllng 
to  purchase  the  programs.  Thus,  West¬ 
inghouse’s  economic  btise,  upon  which 


such  substantial  progranunlng  efforts 
necessarily  depend,  would  gradually  be 
destroyed  by  inability  to  make  sufficient 
sales.  Assuming  a  5 -year  growth  of 
CATV  systems  in  the  East  on  the  scale 
established  during  the  last  2  years.  West¬ 
inghouse  states  that  the  cumulative  ad¬ 
verse  effect  on  independent  programming 
sources  in  the  larger  markets  would  in¬ 
deed  be  serious. 

21.  Westinghouse  contends  that  its 
proposal  for  barring  CATV  from  areas 
which  now  or  in  the  near  future  will  be 
served  by  three  commercial  stations, 
would  further  the  public  interest  and 
effect  a  reasonable  accommodation  of  the 
conflicting  interests  of  the  television 
broadcast  and  CATV  industries,  in  har¬ 
mony  with  the  Commission’s  policy  on 
the  development  of  stations.  It  urges 
that  the  millions  of  Americans  through¬ 
out  the  United  States  living  in  areas  not 
sewed  by  three  or  more  television  signals, 
and  therefore  unable  to  receive  the  major 
programming  services,  should  not  be 
compelled  to  wait  indefinitely  for  service. 
CATV  can  fill  the  television  needs  of  such 
areas  today,  and  should  be  allowed  to  do 
so.  since  the  larger,  more  densely  popu¬ 
lated  areas  offer  more  promise  for  new 
UHF  stations  in  the  near  future  than 
low  density  areas.  While  CATV  would 
probably  have  some  adverse  economic 
impact  on  existing  stations,  this  impact 
is  offset  in  one  and  two  station  markets 
by  the  substantial  benefit  accniing  to  the 
public  in  the  additional  program  choices 
provided  by  CATV.“  No  corresponding 
benefit  can  be  demonstrated  in  three  or 
more  station  markets,  where  the  contri¬ 
bution  of  CATV  is  minimal.  In  such 
markets,  CATV  can  offer  the  viewing 
public  little  more  than  a  duplication  of 
programming  which  either  has  been  or 
soon  will  be  available  via  the  local  sta¬ 
tions.  Moreover,  the  possible  loss  to  the 
public  is  much  greater  because  of  the 
eroding  effect  CATV  would  have  on  the 
sources  of  independent  programming. 
Accordingly,  Westinghotase  believes  that 
barring  CATV  from  such  areas  while  per¬ 
mitting  it  to  serve  all  areas  not  ade¬ 
quately  receiving  the  three  major 
programming  sources  would  provide  a 
tremendous  benefit  in  terms  of  increased 
service  to  millions  of  Americans,  while 
maintaining  CATV  in  its  traditional  po¬ 
sition  as  a  fill-in  service  complementary 
to  television  broadcasting. 

22.  Westinghouse  strongly  urges  that 
it  is  imperative  for  the  Commis^on  to 
stay  immediately  the  commencement  of 
operations  by  CATVs  in  those  areas 
which  now  or  in  the  near  future  will  be 
sewed  by  three  or  more  commercial  sta¬ 
tions  pending  the  adoption  of  final  regu¬ 
lations  to  this  effect.  It  states  that  once 
CATV  franchises  are  granted  in  the 
larger  markets  and  construction  is  com¬ 
menced  pursuant  to  those  grants,  the 
Commission  will  in  fact  have  lost  effec¬ 
tive  control  of  television  allocations  in 
those  areas.  Should  even  a  small  part  of 
the  ambitious  $40-million  Philadelphia 


'"Westinghouse  would  make  an  exception 
for  two  station  markets  where  a  construction 
permit  for  a  third  station  has  heen  granted, 
permitting  CATV  only  in  the  event  the  third 
station  was  not  on-the-alr  after  a  reasonable 
period  like  6  months. 


CATV  plan  be  consummated,  the  practi¬ 
cal  and  legal  difficulties  which  the  Com¬ 
mission  would  encounter  in  attempting 
to  reverse  the  situation  would  be  virtually 
insurmountable.  Moreover,  prompt  Com¬ 
mission  action  is  asserted  to  be  essential 
to  remove  the  uncertainty  as  to  the  fu¬ 
ture  role  of  CATV  which  is  discouraging 
investment  in  new  UHF  facilities.  West¬ 
inghouse  states  that  if  the  Commission 
fails  to  act  within  the  reasonably  near 
future,  Westinghouse  will  be  obliged  to 
file  “protective”  applications  for  CATV 
franchises  in  those  cities  it  now  sewes 
through  television  broadcasting  when 
applications  are  filed  by  others,  even 
though  disagreeing  in  principle  that 
these  adequately  sewed  markets  should 
be  open  to  CATV. 

23.  (e).  The  MST  petition  for  rule 
making.  The  MST  petition  for  compre¬ 
hensive  ride  making  governing  all  CATV 
systems  renews,  with  some  amplification, 
the  jurisdictional  arguments  made  by  the 
other  petitioners.  In  support  of  its  re¬ 
quest  for  prompt  rule  making  action  and 
a  stay  of  microwave  grants  pending  the 
adoption  of  rules.  MST  urges  that 
“CATV’s  rapidly  accelerating  movement 
away  from  its  historic  and  proper  role 
as  an  auxiliary,  ‘fill-in’  service  bringing 
television  to  areas  unable  to  receive  off- 
the-air  broadcast  service  poses  a  grave 
threat  to  the  growth  of  commercial  and 
educational  UHF  television,  to  the  integ¬ 
rity  of  the  nationwide  system  of  televi¬ 
sion  allocations  and  to  the  continuation, 
improvement  and  expansion  of  free, 
competitive,  local  and  area  television 
broadcasting  generally.”  MST  states 
that  regulation  of  microwave  CATV  only, 
and  the  imposition  of  carriage  and  non- 
duplication  requirements  alone,'  would 
be  insufficient  to  avert  the  threat.  It 
asserts  that  the  present  trend  of  CATV 
development,  if  unchecked  and  inade¬ 
quately  regulated,  would  disrupt  the 
growth  of  UHF  television  and  frustrate 
the  goals  of  the  all-channel  receiver  leg¬ 
islation;  could  lead  to  the  destruction  of 
the  system  of  television  allocation 
through  fractionalization,  blacUng  out 
or  impairing  local  and  area  broadcasting 
service;  and  might  prove  to  be  the  means 
of  a  gradual  transition  from  advertiser- 
supported  free  television  to  pay  TV. 
MST  urges  that  CA'TV  must  be  confined 
to  its  proper  role  as  an  auxiliary  “fill-in” 
service,  bringing  television  service  into 
areas  which  cannot  be  expected  to  receive 
off-the-air  broadcast  service  now  or  in 
the  near  future;  for,  CATV  can  appro¬ 
priately  supplement,  but  must  not  sup¬ 
plant,  television  broadcast  service. 

24.  Accordingly,  MST  requests  the 
Commission  to  assert  jurisdiction  over  all 
CATV  systems  without  further  delay, 
pursuant  to  its  existing  authority,  and  to 
proceed  expeditiously  towards  the  adop¬ 
tion  of  rules  which  would  achieve  ade¬ 
quate  regulation,  since  the  “longer  ac¬ 
tion  is  delayed,  the  more  serious  the  im¬ 
pact  of  CATV,  the  more  imcertatn  the 
rules  of  the  game  and  the  less  effective 
the  action.”  Pending  the  adoption  of 
rules,  MST  seeks  a  stay  on  microwave 
grants  for  CATV  use.  It  states:  “Such  a 
stay  is  warranted  here  because  of  the 
scope  of  the  problem,  because  conditions 
are  changing  at  a  rapid  pace  and  because 
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there  are  now  no  Commissicm  rules  deal¬ 
ing  in  any  way  with  CATV  except  as  to 
limited  technical  matters.  Additionally, 
the  Commission  should  put  on  notice  sdl 
persons  who  now  operate  or  who  propose 
to  operate  CATV  systems  that  CATV 
operations,  whether  or  not  microwave 
relay  Is  u^,  will  be  subject  to  regula¬ 
tion,  and  that  some  CATV  systems  may 
be  required  to  modify  or  cut  back  their 
operations.” 

25.  Specifically,  MST  requests  the 
Commission  to  initiate  rule  making  of 
general  applicability  which  woiild: 

(1)  Provide  appropriate  standards  to 
govern  the  technical  quality  of  signals 
distributed  by  CATV; 

(2)  Prevent  CATV  from  duplicating 
within  a  si}ecified  period,  the  program¬ 
ing  of  television  broadcast  stations  which 
serve,  or  which  normally  would  be  ex¬ 
pected  to  serve,  the  community  in  ques¬ 
tion,  and  establish  proper  classifications 
to  determine  the  circumstances  under 
which  CATV  will  not  duplicate  the  pro¬ 
graming  of  a  station; 

(3 )  Subject  to  nonduplication  require¬ 
ments,  require  the  CATV  system  to  carry 
the  signal  of  any  station  within  the 
Grade  B  or  better  contour  of  which  the 
community  served  by  the  CATV  is  lo¬ 
cated; 

(4)  Permit  a  signal  to  be  carried  by 
CATV  only  if  the  community  is  located 
within  a  prescribed  signal  contoiir  of  the 
station  carried,  or  is  closer  than  a  speci¬ 
fied  distance  from  the  station,  or  is  con¬ 
sistent  with  a  standard  combining  both 
distance  and  signal  contours;  “ 

(5)  Limit,  with  respect  to  television 
and  visual  material  generally,  CATV  sys¬ 
tems  to  reception  and  simultaneous  re¬ 
transmission  of  broadcast  signals,  with¬ 
out  insertions  or  deletions ; 

(6)  Require  the  filing  of  full  informa¬ 
tion  with  respect  to  ownership  interests 
in,  direct  and  indirect  control  of,  and 
officerdiips  and  directorships  in  CATV 
facilities. 

Discussion 

26.  The  above-described  petitions  raise 
substantial  questions  of  fundamental  im¬ 
portance  to  the  Commission’s  responsi¬ 
bilities  under  the  Communications  Act. 
We  discuss  in  Part  1  below  the  requests 
for  Commission  action  to  extend  the  re¬ 
quirements  of  Docket  Nos.  14895  and 
15233  to  all  CATV  systems,  and  in  Part 
n  the  additional  questicms  presented  by 
petitioners’  requests  for  other  measures. 

PART  I 

27.  Insofar  as  petitimiers  urge  that  the 
rules  governing  CATV  systems  using  mi¬ 
crowave  should  extend  to  all  CATV  sys¬ 
tems,  we  are  in  agreement.  It  has  al¬ 
ready  been  determined  in  the  r^iort  and 
order  in  Docket  Nos.  14895  and  15233 
that  CATV  systems  should  carry  local 
stations  without  duplication.  The  con¬ 
siderations  imderlsring  our  conclusion 
that  this  is  necessary  in  the  public  inter¬ 
est  to  avoid  imreasonable  competitive 
disadvantage  and  prejudicial  effect  on 
existing  and  potential  television  broad- 

In  a  p<dicy  statement  submitted  to  the 
Commission,  MST  suggested  the  Grade  B 
contour  of  the  station  carried,  or  a  distance 
of  80-90  miles. 


cast  service,  apply  equally  to  all  CATV 
systems  and  need  no  elaboration  here. 
The  main  questions  are  therefore  (1) 
whether  the  Commission  can  appropri¬ 
ately  proceed  on  the  basis  of  its  present 
statutory  authority  and  (2)  whether 
there  are  any  sp>ecial  problems  of  sub¬ 
stance  or  procedures  inherent  in  an  ex¬ 
tension  of  the  carriage  and  nondupUca- 
tion  requirements  to  non-microwave,  or 
so-called  “off-the-air”  CATV  systems. 

28.  The  Commission’s  jurisdiction  to 
regulate  nonmicrowave  CA’TV  systems 
under  the  present  provisions  of  the  Com¬ 
munications  Act  is  obviously  subject  to 
reasonable  difference  of  opinion.  We 
have  on  more  than  one  occasion  in  the 
past  concluded  that  the  Communications 
Act,  without  amendment,  probably  would 
not  support  broad  juri^ction,  though 
not  disclaiming  jurisdiction  to  prevent 
adverse  CA’TV  impact  on  television 
broadcasting.’*  Moreover,  we  have  pre¬ 
viously  taken  the  position  that  clarifying 
legislation  would  be  iqiproprlate,  even 
assuming  present  jurisdiction,  and  have 
recommended  such  legislation  to  Con¬ 
gress.  While  the  86th  Congress  gave 
extensive  consideration  to  some  of  the 
various  proposals  submitted  by  the  Com¬ 
mission  and  others,  no  legislation  was 
enacted  and  bills  introduced  in  subse¬ 
quent  Congresses  received  no  action.’* 
However,  neither  the  Commission’s  prior 
pronouncements  nor  the  failure  of  Con¬ 
gress  to  act  favorably  on  clarifsdng  pro¬ 
posals  is  determinative  of  the  legal  ques¬ 
tion  of  the  Commission’s  jurisdiction  and 
authority  over  off-the-air  CATV  systems 
under  the  existing  provisions  of  the 
Communications  Act.  Helvering  v.  Clif- 

"  See  Frontier  Broadcasting  Co.  v.  Collier, 
16  PiXe  &  Fischer,  RJR.  1005;  Report  and  Or¬ 
der  in  Docket  No.  12443,  26  F.C.C.  403;  Dis¬ 
tribution  of  Television  Programs  by  CATV 
Systems,  FCC  62-871. 

Following  the  report  and  order  in  Docket 
No.  12443,  supra,  the  Commission  recom¬ 
mended  that  the  Cong;res8  amend  the  Com¬ 
munications  Act  to  require  CATV  systems  to 
obtain  the  consent  of  the  stations  whose 
signals  they  transmit,  and  to  carry  the  sig¬ 
nal  of  the  local  station  (without  degrada¬ 
tion)  upon  request.  These  proposals  were 
embodied  in  S.  1801  and  H.R.  6748,  intro¬ 
duced  in  the  86th  Congress,  including  S.  2653 
(providing  for  the  licensing  of  CATV  sys¬ 
tems)  and  8. 2303  (providing  for  the  issufmce 
of  certificates  of  convenience  and  necessity). 
The  Communications  Subccnnmlttee  of  the 
Senate  Committee  on  Interstate  and  Foreign 
Commerce  held  hearings  on  these  bills,  and 
several  other  bUls  which  involved  CATV  sys¬ 
tems.  including  8.  1739,  8.  1741,  and  8.  1886. 
On  September  8,  1959,  the  Committee  on 
Interstate  and  Foreign  Commerce  reported 
favorably  on  8.  2653.  8.  Rept.  923,  86th 

Cong.,  1st  sess.  In  1960,  following  2  days 
of  debate  on  the  floor  of  the  Senate  (106 
Cong.  Rec.  10326,  10344,  10407,  and  10520), 
8.  2653  was  recommitted  to  the  Ccxnmittee 
on  Interstate  and  Foreign  Commerce  by  one 
vote.  106  Congressional  Record  10647.  As 
a  result,  no  legislation  relating  to  CATV 
systems  was  enacted  in  the  86th  Congress. 
In  the  87th  Congress,  the  C<Mnmis8lon  pro¬ 
posed  8.  1044  and  HJt.  6840,  which  would 
have  expressly  authorized  the  Commission 
to  issue  rules  for  the  protection  of  stations 
providing  locally  originated  television  pro¬ 
grams.  These  bills  received  no  action.  The 
Commission  proposed  no  legislation  to  the 
88th  Congress,  and  no  action  was  taken  on 
any  bills. 


ford,  309  n.S.  311,  337-338;  United  States 
V.  Price,  361  UB.  304,  310-313;  American 
Trucking  Assoc,  v.  United  States,  344 
U.S.  298,  314;  Carter  Mountain  Tians- 
mission  Corp.  v.  F.C.C.,  321  F.  2d  359 
364  (CA.D.C.),  cert.  den.  375  U.S.  951 
(1963). 

29.  Petitioners  have  made  a  strong 
case  in  support  of  present  jurisdiction. 
We  have  carefully  reexamined  the  per¬ 
tinent  provisions  of  the  Commimications 
Act  in  light  of  their  arguments  and  the 
authorities  cited.  Upon  such  reconsid¬ 
eration,  we  conclude,  for  the  reasons  set 
forth  in  the  attached  memorandum  as 
to  jurisdiction,  tiiat  CATV  systems  are 
engaged  in  interstate  communication  by 
wire  to  which  the  provisions  of  the  Com¬ 
munications  Act  are  applicable  (sections 
2(a)  and  3(a),  47  U.S.C.  152(a)  and 
153(a)).  It  would  further  appear  that 
the  Commission’s  statutory  powers,  par¬ 
ticularly  under  sections  4(1),  303  (f), 
(h),  and  (r),  include  authority  to  pro¬ 
mulgate  necessary  and  reasonsdile  regu¬ 
lations  to  carry  out  the  provisions  of 
sections  1  smd  307(b)  of  the  act  and  to 
prevent  frustration  of  the  regulate^ 
scheme  by  CATV  operations,  irrespective 
of  the  use  of  microwave.’* 

30.  For  the  reasons  set  forth  in  the 

report  and  order  in  Docket  Nos.  14895 
and  15233,  it  is  desirable  to  extend  t^ 
requirements  there  adopted  to  all  CATV 
systems.  We  have  accordingly  decided 
to  institute  rule  making  to  that  effect. 
Although  no  specific  rules  are  appended, 
it  is  proposed  to  make  the  substantive 
provisions  of  the  rules  adopted  in  Docket 
Nos.  14895  and  15233  applicable  to  all 
CATV  systems.  We  repeat  that  two  par¬ 
ticular  issues  are  rais^ — (i)  the  Com¬ 
mission’s  authority  to  promulgate  such 
rules  and  (ii)  the  problems  of  substance 
or  procedure  posed  by  rules  going  to  non¬ 
microwave  CATV  systems.  In  the  latter 
respect  we  also  point  out  that  we  shall 
take  into  account  the  experience  gained, 
or  additional  information  received,  as  a 
result  of  interim  operation  imder  the 
revised  provisions  adopted  in  Docket  Nos. 
14895  and  15233,  prior  to  their  becoming 
generally  applicable.  In  this  way,  we 
shall  be  in  a  position  (assuming  favor¬ 
able  resolution  of  the  jurisdictional 
Issue)  to  promulgate  rules  affecting  all 
CA’TV  systems  and  fully  and  fairly  im¬ 
plementing  the  public  interest  both  with 
respect  to  establishment  and  mainte¬ 
nance  of  local  broadcast  service  and  the 
provision  of  multiple  television  services. 
See  par.  6,  FCC  65 - ,  issued  this  day.** 

31.  Other  matters  ^ould  be  pointed 
ly}.  While  we  have  Initially  concluded 
that  we  have  jurisdiction,  we  would  care¬ 
fully  consider  comments  addressed  to 
this  aspect.  The  attsushed  memorandum 
presents  the  case  for  Jurisdiction — a 
strong  one  in  our  view — and  is  set  out 

In  InltlaUy  reaching  this  conclusion,  we 
have  considered  the  various  conunents  sub¬ 
mitted  In  opposition  to  the  ABC  and  other 
petitions. 

w  8ince  there  has  been  extensive  examina¬ 
tion  of  the  matters  In  Docket  Noe.  14895  and 
15233,  a  shorter  time  for  flling  comments  and 
reply  comments  on  Part  I  will  therefore  be 
scheduled.  We  are  unable  to  agree  with 
Bprlngfleld’s  contention  that  Immediate  re- 
Uef  is  procedural  in  nature  or  to  conclude 
that  summary  procedures  would  be  proper. 
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In  order  to  afford  the  interested  parties 
a  full  opportunity  to  direct  their  com¬ 
ments  to  that  case.  Second,  we  adhere 
to  our  position  that  clarifying  legislation 
would  be  desirable,  and  have  no  intention 
of  bypassing  Congressional  action  in  this 
field.  We  are  clearly  concerned  here  with 
new  and  important  questions  of  policy 
and  law  in  the  communications  field. 
That  being  the  case,  the  Commission 
would  welcome  (i)  a  Congressional 
guidance  as  to  policy  and  (ii)  Congres¬ 
sional  clarification  of  our  authority, 
which  would  lay  the  troublesome  juris¬ 
dictional  question  at  rest.  It  is  our  im- 
derstanding  that  hearings  will  shortly 
cwnmence.  The  information  gathered 
in  this  proceeding  will,  we  think,  be  of 
assistance  to  the  Congress  in  its  con¬ 
sideration  of  the  matter.  In  short,  by  in¬ 
stituting  this  proceeding,  we  shall  gather 
essential  data,  both  for  the  Commission 
and  the  Congress,  and  will  have  con¬ 
served  valuable  time  and  be  in  a  position 
to  take  final  effective  action  in  either  of 
two  eventualities:  (1)  Congress  has  en¬ 
acted  legislation  in  this  field  which  does 
not  preclude  the  Commission  from  pro¬ 
mulgating  rules  along  the  lines  of  those 
adopted  in  Docket  Nos.  14895  and  15233; 
or  (2)  no  legislation  is  forthcoming,  and 
the  comments  in  the  rule  making  pro¬ 
ceeding  lead  to  the  conclusion  that  the 
Commission  does  have  present  jurisdic¬ 
tion  to  extend  the  substantive  provisions 
of  the  rules  adopted  in  the  above  dockets 
to  all  CATV  systems,  whether  or  not  they 
use  microwave  facilities.  In  the  latter 
event,  we  would  be  remiss  in  our  statu¬ 
tory  duties  if  we  had  failed  to  exercise, 
without  undue  delay,  our  existing  juris¬ 
diction  and  authority  to  promote  a  pub¬ 
lic  interest  in  this  imix)rtant  area.  The 
rule  making  proceeding  instituted  by  this 
Notice  will  thus  be  conducted  concur¬ 
rently  with  legislative  consideration,  with 
final  Commission  decision  withheld  for 
an  appropriate  period  to  afford  Congress 
an  opportunity  to  act. 

32.  Third,  in  the  event  that  it  is  ul¬ 
timately  determined  that  the  Commis¬ 
sion  has  jurisdiction  over  all  CATV  sys¬ 
tems,  we  do  not  contemplate  regulation 
of  such  matters  as  CATV  rates  to  sub¬ 
scribers,  the  extent  of  the  service  to  be 
provided,  or  the  award  of  CATV  fran¬ 
chises.  Ai>art  from  the  areas  in  which 
the  Commission  has  specifically  indicated 
concern  and  imtil  such  time  as  regiila- 
tory  measures  are  proposed,  no  federal 
preemption  is  intended.  Rather,  we  view 
our  role  as  one  of  cooperating  with  local 
franchising  authorities  and  state  regula¬ 
tory  commissions  to  the  maximiun  extent 
possible,  such  as  by  making  Information 
available  to  them,  consulting  with  re¬ 
spect  to  technical  standards  for  CATV 
operations,  etc. 

33.  Fourth,  in  Docket  Nos.  14895  and 
15233  we  decided  that  the  public  inter¬ 
est  would  be  served  by  some  dbeommoda- 
tion  which  would  permit  a  CATV  system 
to  duplicate  the  programs  of  a  local 
station  in  color  where  the  station  trans¬ 
mits  only  in  black  and  white  (report  and 
order  in  Docket  Nos.  14895  and  15233, 
par.  143) .  However,  we  were  unable  to 
determine  without  further  information 
whether  this  exception  should  apply 
across  the  board  or  whether  the  CATV 
system  should  be  required  to  make  a 
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showing  that  a  certain  number  or  per¬ 
centage  of  its  subscribers  possesses  color 
receiving  sets  before  color  duplication 
would  be  permitted.  Accordingly,  com¬ 
ments  are  requested  as  to  whether  the 
rules  should  require  a  threshold  show¬ 
ing  by  the  CATV  and.  if  so.  what  kind 
of  showing  would  be  appropriate. 
Whether  or  not  the  Commission  adopts 
rules  going  to  all  CATV  systems,  the  com¬ 
ments  received  will,  in  any  event,  be  ap¬ 
plicable  to  microwave  CATV  systems. 

34.  We  will  consider  in  this  proceeding 
the  question  of  whether  there  should  be 
some  kind  of  transition  period  before  the 
carriage  provisions  are  made  fully  ap¬ 
plicable  to  microwave  and  nonmicrowave 
CATV  systems  with  limited  channel 
capacity.  It  is  contemplated  that  a  ques¬ 
tionnaire  will  be  mailed  to  every 
known  CATV  operator  in  the  near  future 
seeking  specific  information  to  assist 
in  making  this  determination  (see  FCC 
65-  ,  par.  161).  In  the  event  that  any 
CATV  operator  is  inadvertently  omitted 
from  such  distribution,  a  copy  of  the 
questionnaire  will  be  supplied  upon  re¬ 
quest  to  the  Commission. 

35.  The  proceedings  in  Docket  Nos. 
14895  and  15233  were  primarily  con¬ 
cerned  with  commercial  rather  than  edu¬ 
cational  television  stations  (ETV). 
While  the  carriage  requirements  were 
made  applicable  to  educational  stations, 
the  nonduplication  provisions  were  not, 
since  many  of  the  pertinent  considera- 
tions  are  obviously  not  present  in  the  case 
of  ETV.  We  recognize,  however,  that  the 
carriage  requirements  alone  may  not 
be  sufficient  to  promote  the  sound  growth 
of  local  educational  stations.  According¬ 
ly,  information  is  requested  in  this  pro¬ 
ceeding  as  to  the  nature  of  any  further 
problems  of  ETV  arising  from  CATV  op¬ 
erations  and  what  Commission  action 
might  be  appropriate. 

36.  We  are  also  interested  in  such 
questions  as  whether  the  carriage  and 
nonduplication  requirements  should  be 
extended  to  protect  station-owned  trans¬ 
lators,  which  are  located  outside  the  sta¬ 
tion’s  predicted  Grade  B  contour,  so  as 
to  encourage  these  off-the-air  facilities. 
If  protection  were  to  be  accorded  such 
translator  facilities,  should  the  rules  be 
along  the  lines  of  those  adopted  for  local 
stations  or  would  different  provisions  be 
more  appropriate?  Conversely,  some  of 
the  comments  in  Docket  Nos.  14895  and 
15233  suggested  that  station-owned 
translators  should  be  precluded  from 
duplicating  the  programs  of  local  sta¬ 
tions.  Interested  persons  are  invited  to 
address  themselves  in  this  proceeding  to 
the  question  of  whether  there  is  a  prob¬ 
lem  warranting  action.’* 

PART  n 

37.  The  petitions  also  raise  broader 
questions  of  substance  concerning  CATV 
development,  both  microwave  and  non- 
microwave,  which  were  not  involved  or 
settled  in  Docket  Nos.  14895  and  15233. 
Thus,  it  is  asserted  (1)  that  the  trend  of 
CATV  entry  into  large  population  cen- 


“In  this  connection,  comments  are  re¬ 
quested  on  the  extent  to  which  networks  and 
other  program  suppliers,  through  contracts 
or  otherwise,  affirmatively  restrict  duplica¬ 
tion  by  translators. 


ters  like  Philadelphia  and  Cleveland 
poses  a  threat  to  the  developnnent  of  in¬ 
dependent  stations  and  program  sources, 
which  will  not  be  averted  by  the  carriage 
and  nonduplication  requirements  and 
which  may  frustrate  the  goal  of  the  all¬ 
channel  receiver  legislation  in  the  com¬ 
munities  with  the  most  immediate  prom¬ 
ise  for  new  UHF  facilities.  It  is  also 
asserted  (2)  that  generalized  restrictions 
on  the  distance  the  signal  of  a  television 
station  may  be  extended  beyond  the  sta¬ 
tion’s  contour  are  necessary  in  order  to 
prevent  the  multiplicity  of  local  stations 
contemplated  by  the  Sixth  Report  and 
Order  from  being  ultimately  displaced 
by  a  CA’TV  “network”  distributing  the 
New  York,  Chicago,  and  Los  Angeles  sta¬ 
tions  nationwide.  And  it  is  asserted 
(3)  that  CATV  systems  should  be  re¬ 
quired  to  select  the  stations  they  carry 
in  an  order  of  priority  determined  by  the 
distance  of  each  station  from  the  sys¬ 
tem,  i.e.,  that  the  system  should  carry 
nearer  stations  in  preference  to  more 
distant  ones,  so  as  to  avoid  “leap-frog¬ 
ging”.  Next,  the  petitions  raise  a  ques¬ 
tion  (4)  as  to  whether  CA’TV  systems 
should  be  limited  to  receiving  and  si¬ 
multaneously  retransmitting  television 
broadcast  signals  without  addition  or 
deletion,  or  should  be  subject  to  sections 
315,  317  and  310  of  the  Act  and  various 
Commission  policies  (e.g.,  the  “fairness 
doctrine”  and  concentration  of  control 
policies) .  A  related  question  is  presented 
as  to  the  possible  development  of  com¬ 
bined  CA’TV-Pay  TV  operations  and  the 
need  for  regulation  to  avoid  adverse  con¬ 
sequences  to  the  free  television  broadcast 
seiTlce.  And  (5) ,  it  appears  to  the  Com¬ 
mission  that  there  are  other  areas  of 
concern. 

38.  For  the  reasons  next  set  forth,  we 
believe  that  inquiry  to  ascertain  the  facts 
in  each  of  these  areas  is  warranted  in  the 
public  interest.  The  inquiry  will  develop 
information  upon  which  we  can  deter¬ 
mine  whether  rules  or  legislative  propos¬ 
als  to  the  Congress  are  appropriate. 

(1)  Effect  on  Development  of  Inde¬ 
pendent  (Non-Network)  UHF  Stations 

39.  Of  concern  to  the  Commission  is 
the  mushrooming  entry  of  CATV  into 
major  centers  of  population  insofar  as 
this  affects  the  opportunities  for  new 
UHF  stations.  The  developing  pattern 
of  CA’TV  described  by  petitioners  is  con¬ 
firmed  by  the  CATV  industry  itself  as  an 
augury  of  coming  events.  The  largest 
CATV  group,  H&B  American  Corp.,  re¬ 
cently  advised  its  stockholders  that 
CA’TV  activity  in  larger  cities  is  of  first 
importance  among  significant  CATV  de¬ 
velopments,  stating: 

First,  and  of  overriding  importance,  is  the 
shift  of  CATV  strength  to  a  new  locus.  The 
centers  of  the  most  intense  CATV  develop¬ 
ment  now  are  the  very  large  cities.  In  the 
past  om:  attention  was  focused  on  the  smaller 
markets  and  in  these  we  reached  about  2 
percent  of  the  Nation’s  television  population. 

But  today  we  are  in  the  throes  of  spirited 
competition  for  the  development  of  cities 
such  as  New  York,  Philadelphia,  Cleveland, 
Birmingham,  Syracuse,  Rochester,  Wilming¬ 
ton,  Norfolk,  the  entire  State  of  Connecticut 
and  entire  counties  such  as  the  87  cities  of 
Camden  County,  VJ.,  all  of  Montgomery 
and  Chester  County,  Pa.,  etc.  Baltimore  will 
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be  the  next  large  UJS.  city  to  receive  multiple 
CATV  franchise  applications. 

The  competition  for  CATV  franchises  Is 
unparalled  In  the  history  of  American  com¬ 
munications.  It  exceeds  even  the  pell-mell 
scramble  for  television  broadcasting  permits 
that  occurred  throughout  the  United  States 
in  the  first  few  months  after  the  long  tele¬ 
vision  freeze  in  the  late  forties  and  fifties. 
We  learn  that  new  CATV  systenss  are  being 
sought  or  authorized  at  the  rate  of  one  a 
day.  It  is  reptorted  that  at  the  end  of  1964, 
700  cities  throughout  the  Nation  were  enter¬ 
taining  CATV  proposals. 

In  virtually  every  Instance  these  author¬ 
izations  are  fought  for  In  Intensively  com¬ 
petitive  proceedings  before  local  governing 
bodies.  The  applicants  represent  a  cross 
section  of  the  most  prominent  companies  in 
the  Nation.  For  example,  in  Philadelphia 
they  include  the  Philadelphia  Bulletin, 
Storer  Broadcasting,  the  Philadelphia  In- 
quirer-Trlangle-Annenberg  Interests,  a  num¬ 
ber  of  well  financed  Influential  local  groups 
and  a  sprinkling  of  large  CATV  organizations. 

40.  The  shift  in  the  locus  of  CATV  ac¬ 
tivities  to  the  larger  cities  is  cause  for 
concern  as  to  the  effect  on  UHP  and  the 
stated  goal  of  Congress  in  enacting  the 
all-channel  receiver  legislation  to  make 
“provision  for  at  least  four  commercial 
stations  in  all  large  centers  of  popula¬ 
tion”  (H.  Kept.  No.  1559,  87th  Cong.,  2d 
sess.,  p.  3).  The  following  are  the  un¬ 
derlying  Congressional  and  Commission 
policy  considerations  as  to  development 
of  the  DHF: 

41.  (i)  Congress  has  only  recently  re¬ 
affirmed  the  goal  of  “an  effective  na¬ 
tional  television”  system  through  use  of 
the  UHF  channels  (id.,  p.  6;  see  also  p. 
3).  As  the  first  item  in  such  an  effec¬ 
tive  television  system.  Congress  listed  the 
need  “for  at  least  four  commercial  sta¬ 
tions  in  all  large  centers  of  population” 
(id.  at  p.  3).  Such  a  fourth  station 
might  make  possible  a  fourth  national 
network  or  the  formation  of  FM-type 
“networks”  in  television,  thus  bringing 
added  diversity  to  the  field.  Or,  as  both 
House  and  Senate  reports  stress,  such  a 
station  might  be  “available  particularly 
for  local  programming  and  self-expres¬ 
sion  *  *  *” — an  important  need  in  many 
markets  “because  all  of  the  available 
stations  are  network  affiliates”  (H.  Rept., 
p.  3;  S.  Rept.  No.  1526,  87th  Cong.,  2d 
sess.,  p.  4).  In  short,  the  fourth  com¬ 
mercial  station  is  important  both  to 
make  our  system  “truly  competitive  on 
a  national  scale”  (H.  Rept.  p.  3)  and  to 
further  better  local  service. 

42.  (ii)  Congress  has  also  determined 
that  the  way  to  achieve  the  above  goal  is 
through  effective  use  of  UHF  channels, 
since  most  large  centers  of  population 
now  have  three  full  network  stations 
and  no  unoccupied  VHP  frequencies. 
While  Congr^  was  generally  aware  of 
CATV  (e.g.,  the  same  Senate  Committee 
which  considered  the  all-channel  tele¬ 
vision  receiver  law  in  1962  had  held  ex¬ 
tensive  hearings  on  CATV  in  1959),  it 
stated  its  view  that  all-channel  receiver 
legislation,  because  it  would  develop 
UHF,  “is  not  only  the  best  but  the  only 
practicable  way  of  achieving  an  ade¬ 
quate  commercial  and  educational  sys¬ 
tem  in  the  United  States”  (H.  Rept.  at 
p.  4;  S.  Rept.  at  p.  7) .  It  therefore  en¬ 
acted  this  “unique”  all-channel  set  legis¬ 
lation,  stating  the  increased  price  which 
the  consumer  will  have  to  pay.  at  least 


initially,  for  all-channel  sets  “will  be 
well  worth  the  cost  if  this  is  the  only  way 
in  which  the  American  people  can  be  as¬ 
sured  of  the  benefits  of  television  service 
to  the  fullest  degree”  (H.  Rept.  at  pp. 
8-9).  Since  the  sale  of  television  sets 
now  exceeds  9,000,000  a  year,  the  Amer¬ 
ican  people  are  now  paying  those  costs, 
in  the  substantial  amount  of  many  mil¬ 
lions  each  year. 

43.  (iii)  There  is  every  present  indi¬ 
cation  that  the  all-channel  set  require¬ 
ment  is  having  its  desired  effect,  and  that 
the  legislative  goal  is  in  the  process  of 
being  realized.  There  has  been  greatly 
increased  interest  in  UHP,  with  many 
applications  filed — preponderantly  for 
the  larger  cities.  See  chart  below  (Ap¬ 
pendix  A)  showing  the  markets  with  no 
commercial  UHF  station  on  the  air  but 
with  commercial  UHP  construction  per¬ 
mits  granted  and/or  commercial  UHP 
channels  applied  for.  But  as  Congress 
noted  in  1962,  the  all-channel  law  will 
not  smooth  the  road  for  the  UHP  broad¬ 
caster  overnight;  rather,  “Substantial 
time  will  have  to  elapse  •  *  *  before  a 
large  majority  of  the  public  becomes 
equipped  with  all-channel  receivers” 
(H.  Rept.,  at  p.  7;  S.  Rept.,  at  p.  6) . 

44.  (iy)  The  Commission  also  has 
noted  that  UHF  stations  face  consider¬ 
able  obstacles  during  this  crucial  period. 
UHP  must  overcome  the  psychological 
factor  of  its  previous  failure  in  inter¬ 
mixed  markets.  Further,  apart  from  in¬ 
termixture  and  the  initial  limitation  on 
audience  pending  set  conversion  or  turn¬ 
over,  independent  UHF  stations  in  these 
cities  will  compete  with  three  network 
dilates  for  audience  attention  without 
having  the  advantage  of  the  attraction 
of  the  popular  network  programming. 
The  Commission  therefore  has  stressed 
that  it  will  not  now  take  action  which 
would  be  inconsistent  with  the  Congres¬ 
sional  goal  and  which  might  jeopardize 
the  “investment  in  all-channel  receiv¬ 
ers”  (H.  Rept.,  at  p.  8)  which  has  been 
asked  of  the  American  public. 

45.  The  question  before  the  Commis¬ 
sion  is  what  is  the  effect  of  CATV  entry 
into  the  large  markets  upon  the  realiza¬ 
tion  of  the  above  goals  for  UHP.  The 
problem  is  perhaps  best  pointed  up  by 
consideration  of  a  specific  case — Phila¬ 
delphia.  That  city  is  a  prime  example  of 
a  potential  UHF  activity,  with  two  UHF 
independent  stations  scheduled  to  go  on 
the  air  in  mid-1965.  But  Philadelphia 
is  also  a  prime  example  of  CATV  activi¬ 
ties,  with  the  CATV  applicants  in  Phila¬ 
delphia  proposing  to  carry  the  New  York 
independents.  The  Philadelphia  UHF 
stations,  in  competing  with  three  net¬ 
work  VHF  stations,  will  be  relying  solely 
upon  reaching  an  audience  interested  in 
independent  (non-network)  program¬ 
ming.  Since  the  local  competition  is  not 
only  VHF  but  enjoys  the  advantage  of 
popular  network  programming,  unex¬ 
pected  fractionalization  of  the  audience 
interested  in  independent  programming 
could  be  particularly  harmful  to  these 
independent  stations.”  And,  the  CATV 


Moreover,  the  nonduplication  time  period 
prescribed  in  Docket  Nos.  14895  and  15233  is 
geared  largely  to  the  schedule  of  network 
program  distribution,  on  the  premise  that 
network  aflUiates  will  have  a  reasonable 


will  be  doing  just  that — ^bringing  in  three 
New  York  stations  which  also  direct  their 
efforts  to  the  audience  interested  in  in¬ 
dependent  programming.  The  crucW 
question  is  thus  ^whether  the  result  will 
be  that  New  York  independents  wffi,  in 
effect,  be  replacing  Philadelphia  UHF  in¬ 
dependents,  with  a  concomitant  loss  of 
local  service  or  the  other  advantages 
noted  in  par.  41. 

46.  The  Commission  needs  further  in¬ 
formation  with  respect  to  that  question 
before  reaching  a  conclusion.  On  the 
one  hand,  it  is  urged  that  CATV  systems 
in  Philadelphia  or  similar  large  cities  will 
remain  relatively  small  and  do  not  pose 
any  significant  threat  to  the  legislative 
goal  noted  in  par.  41.  See,  e.g.,  Seiden 
Report,  pp.  84-86.  Indeed,  it  is  urged 
that  the  CATV  system  will  benefit  the 
new  UHF  operation  by  bringing  the  UHP 
station’s  signal  into  homes  which  do  not 
yet  have  all-channel  receiver  sets  or 
where  UHF  reception  might  otherwise  be 
difficult.”  There  are,  however,  indica¬ 
tions  running  counter  to  the  claim  that 
CATV  operations  will  have  relatively 
little  impact.  Consider,  for  example,  the 
extensive  nature  of  the  CATV  operations 
proposed  in  some  of  the  large  cities  (in 
Philadelphia,  we  are  told  that  a  40 
million  dollar  CATV  investment  is  con¬ 
templated)  .  And,  generally,  the  spirited 
competition  for  CATV  franchises  in  ma¬ 
jor  cities  by  well-financed  groups  would 
appear  to  reflect  the  confidence  of  the 
CA'TV  applicants  in  their  success.” 

47.  It  may  be,  after  development  and 
study  of  the  facts  and  consideration  of 
the  arguments  of  interested  persons,  that 
the  problem  will  appear  less  serious  or 
take  on  new  aspects.  Or,  it  may  be  that 
CATV  systems  should  not  enter  markets 
like  Philadelphia  for  a  period  of  four  or 
five  years — roughly  the  length  of  time 
remaining,  which  Congress  specified  as 
necessary  in  order  to  permit  the  sub¬ 
stantial  effects  of  the  all-channel  set 
law  to  be  felt  (i.e.,  to  permit  UHF  in¬ 
dependent  stations  to  gain  a  proper  foot¬ 
hold  ) ,  We  need  further  information  be- 


opportunity  for  viable  operation  If  their 
popular  network  progranunlng  Is  not  subject 
to  CATV  duplication.  The  prohibition 
against  duplication  15  days  before  or  after 
the  local  broadcast  will  provide  only  partial 
relief,  at  best,  to  independent  stations,  which 
rely  on  non-network  progranunlng  that  Is 
not  presented  simultaneously,  or  nearly  so, 
nationwide. 

We  note,  however,  in  connection  with  the 
Philadelphia  example  which  we  have  been 
pmsuing  above,  that  the  franchise  applica¬ 
tion  of  Jerrold  Corp.  in  Philadelphia  does 
not  propose  to  carry  the  Philadelphia  UHP 
stations  on  the  CATV  system,  until  such 
time  as  it  might  convert  from  a  12-cbannel 
to  a  20-channel  system. 

>*We  also  note,  in  this  regard,  that  the 
Seiden  Report  (pp.  85-6)  does  not  consider 
the  likelihood  that  the  Philadelphia  audience 
which  would  be  attracted  to  the  program¬ 
ming  of  the  New  York  independent  stations 
is  the  very  heart  of  the  audience  at  which 
any  independent  Philadelphia  UHF  station 
must  aim.  Instead,  it  is  assumed  that  the 
potential  Philadelphia  audience  for  New  York 
independent  stations  is  like  any  other  part  of 
the  Philadelphia  audience,  from  the  stand¬ 
point  of  Philadelphia  independent  stations. 
This  assumption,  we  think,  raises  a  question 
as  to  the  correctness  of  the  conclusion 
reached  in  the  report. 
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fore  reaching  a  decision  and,  for  that 
reason,  are  initiating  this  inquiry.  For, 
ve  do  know  that  we  would  be  wholly 
reoiiss  in  our  responsibilities  if  we 
ignored  the  problem — and  simply  per¬ 
mitted  events  to  occur  (Indeed,  often 
with  the  aid  of  our  authorizations  in  the 
microwave  services)  which  might  jeop¬ 
ardize  the  Congressional  goals  just  set, 
and  the  “investment  in  all-channel  re¬ 
ceivers”  which  the  public  is  now  making. 

If  such  goals  are  to  be  changed,  that  is  a 
matter  for  Congress  (with  our  task  to 
collect  the  facts  and  make  appropriate 
recommendations) . 

48.  Accordingly,  inquiry  is  warranted 
to  determine  the  conditions  under  which 
CATV  should  be  permitted  to  operate  in 
areas  with  iJotential  for  independent  sta¬ 
tions.  Such  areas  include  not  only  com¬ 
munities  with  four  or  more  commercial 
channel  assignments  but  also  those  areas 
where  any  new  station  would  rely  very 
substantially  upon  independent  pro¬ 
gramming  sources  because  of  overshad¬ 
owing  by  three  network  services  from 
nearby  communities.  Since  we  have  no 
preconceived  views  as  to  the  role  of 
CATV  in  these  areas  or  what  conditions 
might  be  appropriate,  comments  fur¬ 
nishing  full  information  as  to  pertinent 
factors  and  suggesting  possible  measures 
for  achieving  a  reasonable  accommoda¬ 
tion  are  invited  from  all  interested  per¬ 
sons.  As  a  starting  point,  comments  are 
requested  on  the  measures  and  proposals 
urged  by  petitioners  in  this  respect. 

49.  While  the  proceeding  is  under  way, 
we  shall  carefully  examine  applications 
coming  before  us  which  involve  the  above 
problem.  This  means  that  pending  the 
outcome  of  this  proceeding,  applications 
for  microwave  facilities  to  be  used  to  re¬ 
lay  the  signal  of  any  television  station  to' 
a  CATV  system  in  a  community  with  four 
or  more  commercial  channel  assignments 
and  three  or  more  stations  in  operation 
(or  with  at  least  two  stations  in  opera¬ 
tion  and  one  or  more  stations  authorized 
or  applied  for)  must  be  accompanied  by 
a  clear  and  full  showing  that  in  the  par¬ 
ticular  circumstances  a  grant  would  not 
pose  a  substantial  threat  to  the  develop¬ 
ment  of  independent  UHF  service  in  the 
area.  A  like  showing  must  be  made  in 
applications  for  microwave  facilities  to 
serve  a  CATV  system  in  a  community 
where,  because  of  its  proximity  to  an¬ 
other  community  (or  communities)  hav¬ 
ing  three  or  more  existing  commercial 
stations  (e.g.,  within  the  Grade  B  con¬ 
tour  of  such  three  or  more  commercial 
stations),  any  new  UHF  television  sta¬ 
tion  would  be  independent  in  operation. 

50.  The  foregoing  takes  up  the  Com¬ 
mission’s  concern  and  course  of  action 
as  to  microwave  applications  coming  be¬ 
fore  it  during  the  interim  period  while 
the  proceeding  Is  under  way.™  The  same 
concern  is  applicable,  whether  or  not 
the  CATV  proposes  to  employ  microwave 
facilities,  to  situations  where  there  is 
proposed  large-scale  CATV  operations  in 

‘°We  have  also  taken  into  account.  In  our 
decision  to  adopt  this  interim  policy,  the  fact 
that  the  areas  to  which  tee  policy  will  be 
applicable  to  do  have  a  significant  amount 
of  television  service,  with  additional  new 
VHP  service  In  tee  offing. 


major  cities  with  burgeoning  UHF  inde¬ 
pendent  development.  Indeed,  we  note 
that  the  large-scale  CATV  operations 
proposed  for  Philadelphia  do  not  make 
use  of  microwave  facilities.  We  there¬ 
fore  request  comments  on  what  interim 
course  of  action,  if  any,  may  be  appro¬ 
priately  followed  by  the  Commission  in 
this  respect Since  the  matter  is  of 
such  short-term  nature  (i.e.,  pending 
resolution  of  the  proceedings) .  the  short¬ 
er  time  period  for  comments  and  reply 
comments  applicable  to  Part  I  of  the 
notice  shall  govern,  and  we  will  reach 
an  early  determination  (see  par.  30) .  In 
order  to  be  in  a  position  to  take  defini¬ 
tive  action,  if  appropriate,  we  specifically 
invite  comment  on  whether  the  foregoing 
course  of  action  as  to  applications  be- 
for  the  Commission  should  be  extended  to 
the  nonmicrowave  CATV  system  in  the 
same  type  of  situation  (e.g.,  through  a 
rule  which  would  prohibit  the  extension 
of  the  signal  of  any  television  station 
beyond  its  Grade  B  contour  into  a  com¬ 
munity  with  the  situation  described 
above  (par.  49),  without  there  having 
been  a  clear  and  compelling  showing  that 
in  the  particular  circumstances  there  is 
no  threat  to  the  development  or  mainte¬ 
nance  of  independent  UHF  service  in  the 
community).  This  is  also  one  of  the 
matters  which  we  shall  bring  to  the  at¬ 
tention  of  the  Congress.  Finally,  we  be¬ 
lieve  that  franchising  authorities  will 
give  due  regard  to  the  fact  that  the 
matter  is  thus  under  Commission  con¬ 
sideration. 

(2)  Generalized  Restrictions  on  CATV 
Extension  of  Station  Signals 

51.  Both  the  ABC  and  the  AMST  pe¬ 
titions  urge  that  more  general  action  is 
necessary  to  prevent  fractionalization  of 
audience  and  potential  damage  to  the 
nationwide  system  of  television  broad¬ 
casting  -through  a  multiplicity  of  local 
stations  contemplated  by  our  allocations 
scheme.  Accordingly,  they  propose  gen¬ 
eral  limitations  upon  a  CATV’s  ability  to 
extend  the  service  area  of  any  station — 
either  in  terms  of  distance  from  the  sta¬ 
tion  or  of  a  specified  signal  contour  or 
some  combination  of  the  two.™  The 
issue  is  particularly  raised  whether  the 
extension — perhaps  for  hundreds  of 
miles — of  the  service  of  a  powerful  sta¬ 
tion  operating  in  a  very  large  market 
(and  thus  able  to  devote  more  resources 
to  obtaining  programming)  may  have  an 
especially  adverse  impact  upon  the  de¬ 
velopment  or  maintenance  of  the  local 
stations  contemplated  by  the  allocations 
scheme. 

52.  We  have  reached  no  conclusion 
that  broad  scale  restrictions  along  these 

®>Such  cMninents  may  discuss  the  juris¬ 
dictional  as  well  as  the  pK>llcy  considerations 
in  any  particular  course  of  action. 

^We  note  in  this  connection  that  plans 
are  on  the  drawing  board  tor  a  CATV  system 
capacity  of  20  channels.  Interested  persons 
may  wish  to  address  themselves  to  the  ques¬ 
tion  of  what  effect  CATV  operations  of  this 
or  a  similar  nature  might  have  on  local  sta¬ 
tions  in  terms  of  fractionalization  of  audi¬ 
ence,  and  whether  some  limitation  as  to  tee 
number  of  signals  carried  should  be  con¬ 
sidered. 


lines  are  warranted.”  Rather,  as  a  part 
of  our  general  inquiry,  we  invite  com¬ 
ments  directed  to  the  proposals. 

(3)  “Leapfrogging” 

53.  Petitioners’  assertions  concerning 
the  so-called  “leapfrogging”  issue  (i.e., 
the  distribution  by  the  CATV  system  of 
distant  signals  in  preference  to  signals  of 
stations  located  much  closer  to  the  sys¬ 
tem)  also  rais'e  a  matter  of  future  im¬ 
portance.  Again  we  have  reached  no 
conclusion  on  this  issue  and  would  simply 
have  the  interested  parties  address 
themselves  to  it,  both  as  to  the  facts  and 
to  pertinent  policy  considerations  (and 
also  the  proposals  which  have  been  ad¬ 
vanced  by  parties  such  as  AMST  in  this 
respect).  Thus,  does  it  promote  “the 
larger  and  more  effective  use  of  radio  in 
the  public  interest”  (section  303(g))  if 
the  closer  signals  are  carried  (on  the 
ground  that  carrisige  of  such  signals 
would  bring  a  programming  service  more 
likely  to  come  closer  to  meeting  the 
CATV  community’s  interests  than  those 
from  a  distant  State)  ?  Is  such  carriage 
called  for  in  the  public  interest  in  order 
to  extend  the  service  area  of  UHF  sta¬ 
tions  or  VHF  stations  serving  sparsely 
populated  areas — and  thus  enhance,  to 
some  extent,  their  chances  of  successful 
operation  and  their  ability  to  serve  fully 
the  needs  and  interests  of  these  areas?  '* 
If  a  policy  along  the  foregoing  lines  were 
to  be  adopted,  should  it  be  accompanied 
by  a  concomitant  duty,  on  the  part  of 
the  station  carried,  to  provide  some 
amount  of  programming  of  particular 
interest  to  the  people  in  the  CATV’s 
community?  Cf.  Petersburg  Television 
Corp.,  10  Pike  &  Fischer,  R.R.  567,  584j- 
584q;  NTA,  22  Pike  &  Fischer,  R.R.  273, 
295.  What  kinds  of  disruption  or  other 
problems  would  such  a  requirement  pose 
for  CA'TV  systems?  If  “leapfrogging” 
rules  were  adopted,  is  there  a  probability 
that  the  CATV,  in  order  to  meet  the  rules 
and  still  bring  in  desired  distant  signals, 
may  distribute  so  many  signals  that  the 
fractionalization  of  the  audience  aspect 
becomes  much  more  serious  (in  the  event 
there  are  local  stations  being  carried 
pursuant  to  the  requirements  of  the  rules 
adopted  in  Docket  Nos.  14895  and  15233)  ? 
These  questions  by  no  means  exhaust 
the  list  of  pertinent  considerations  to 
which  we  hope  the  interested  parties  will 
address  themselves.” 

®  Certainly,  we  have  not  concluded  teat 
there  should  be  restrictions  which  might  pre¬ 
vent  areas  now  without  tee  benefit  of  the 
basic  services  of  the  three  national  networks 
from  ever  obtaining  those  benefits.  But 
here  we  note  that  AMST  wovUd  appear  to 
urge  exceptions  to  the  general  restrictions  it 
proposes  where  a  CATV  makes  a  showing  of 
public  need  for  its  service. 

^  In  this  connection,  we  note  our  discus¬ 
sion  in  the  report  and  order  in  Docket  Nos. 
14895  and  15233,  par.  69,  as  to  increased 
awareness  by  rating  services  and  advertisers 
of  CATV  penetration  and  CATV  extension  of 
a  station’s  service. 

“We  do  not  believe  it  necessary  or  appro¬ 
priate,  pending  resolution  of  this  issue,  to 
hold  up  all  applications  for  microwave  fa¬ 
culties  to  relay  television  signals  to  CATV 
systems.  Rather,  parties  may  bring  public 
interest  considerations  pertinent  to  this  issue 
to  our  attention  in  coimectlon  with  specific 
applications,  and  we  ourselves  shall  examine 
such  applications  with  this  Issue  in  mind. 
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(4)  Program  Origination  or  Alteration 

BY  CATV :  Pay-TV  or  Combined 

CATV-Pay -TV  Operations 

54.  A  fourth  area  of  concern  is  the 
question  of  program  origination  or  al¬ 
teration  by  CATV.  There  was  some 
indication  in  Docket  Nos.  14895  and 
15233  that  CATV  systems  may  be  origi¬ 
nating  advertising  material  in  some  in¬ 
stances  and  deleting  advertising  from 
the  station  signals  carried.  We  believe 
that  inquiry  is  appropriate  to  determine 
whether  CATV  systems  should  be  subject 
to  the  provisions  of  sections  315  and  317 
of  the  Communications  Act  and  to  a  re¬ 
quirement  that  there  be  no  deletion  of 
the  station  identification  announcement 
of  any  signals  carried. 

55.  A  related  question  is  presented  by 
the  assertion  of  some  of  the  petitioners 
that  CATV  might  become  a  vehicle  of 
Pay-TV  or  combined  CATV-Pay-TV  op¬ 
erations.  They  express  a  fear  that  the 
end  result  of  such  operations  might  be 
to  siphon  off  top  attractions  from  free 
television,  if  the  fees  obtained  from 
large-scale  CATV  operations  should  en¬ 
able  CATV  operators  to  outbid  television 
broadcast  stations  in  the  program  supply 
market,  or  that  it  might  prove  to  be  the 
means  of  a  gradual  transition  from  ad¬ 
vertiser-supported  free  television  to  Pay- 
TV  generally.  It  is  further  urged  that 
CATV  systems  should  not  be  permitted 
to  use  the  distribution  of  free  television 
signals  as  a  base  for  engaging  in  Pay-TV 
operations.  We  have  been  advised  of 
at  least  one  instance  where  a  CATV  sys¬ 
tem  has  devoted  a  channel  on  the  cable 
exclusively  to  the  presentation  of  its  own 
programming  (both  CATV  originated 
local  programs  and  films  acquired  from 
others). 

56.  The  possible  impact  of  subscrip¬ 
tion  television  on  free  television  broad¬ 
cast  service  has  been  a  continuing  sub¬ 
ject  of  Commission  and  Congressional 
concern.  See  Third  Report  on  Sub¬ 
scription  Television,  26  P.C.C.  265 ;  Con¬ 
necticut  Committee  Against  Pay  TV  v. 
Federal  Communications  Commission, 
301  P.  2d  835  (C.A.D.C.) .  cert.  den.  371 
U.S.  816.  In  light  of  that  concern,  com¬ 
ments  are  requested  on  the  feasibility  or 
desirability .  of  Pay-TV  operations  by 
CATV,  whether  any  conditions  would  be 
required  for  the  protection  of  the  public 
interest  in  free  television,  and  what  con¬ 
ditions  might  be  appropriate." 

57.  In  short,  comments  are  requested 
as  to  whether  CATV  systems  should  be 
limited  to  simultaneous  distribution  of 
station  signals  without  additions  or  de¬ 
letions,  or  whether  there  should  be  no 
limitation  on  program  origination  by  the 
CATV,  or  whether  some  intermediate 
position  would  be  appropriate.  The 
Commission  has  reached  no  conclusions 
in  this  area,  and  requests  comments  on 
all  facets  of  the  question.  For  example, 
in  addition  to  the  two  basic  issues  posed 
above  (i.e.,  complete  restriction  or  com¬ 
plete  freedom  as  to  program  origina¬ 
tion),  there  are  intermediate  issues 


»This  proceeding  is  in  no  way  intended 
to  be  concerned  with,  or  to  affect,  the  ques¬ 
tion  of  whether  there  is  a  property  right  in 
the  broadcast  signals  carried  by  CATV  sys¬ 
tems  (see  FCC  65  .  par.  159) . 


where  comment  might  be  helpful.  Thus, 
comments  are  invited  on  the  question 
of  whether  any  such  prohibition  against 
CATV  program  and  advertisii^  origina¬ 
tion  should  apply  only  where  the  CATV 
is  operating  in  an  area  served  by  one  or 
more  television  broadcast  stations.  In 
the  absence  of  any  local  station,  would 
the  public  interest  be  served  if  the  CATV 
were  not  only  permitted,  but  even  en¬ 
couraged,  to  serve  the  community  by 
providing  an  outlet  for  local  self-expres¬ 
sion?  Where  there  is  but  one  local  sta¬ 
tion,  should  the  CATV  be  barred  from 
carrying  advertising  but  permitted  and 
encouraged  to  present  local  program¬ 
ming,  particularly  in  the  news  and  public 
affairs  field  (on  the  ground  that  such 
local  programming  provides  a  needed 
diversity  in  a  monopoly  situation,  and 
poses  no  threat  to  the  viability  of  the 
local  station)  ? 

58.  Some  of  the  foregoing  matters  may 
be  appropriate  for  Commission  rulemak¬ 
ing  (e.g.,  the  section  315,  section  317, 
or  station  identification  requirements), 
while  others  may  call  for  Congressional 
consideration  and  resolution.  Again,  we 
think  that  as  a  matter  of  “first  things 
first,”  we  should  garner  the  facts  and 
pertinent  considerations. 

( 5 )  Other  Areas  of  Concern 

59.  In  view  of  the  interest  engendered 
concerning  ownership  and  control  of 
CATV  systems,  comments  are  requested 
on  the  proposals  of  petitioners  with  re¬ 
spect  to  the  regular  filing  of  information 
as  to  CATV  ownership,  control  and  man¬ 
agement  (see  particularly  the  Boise  and 
AM5T  petitions) .  Would  it  be  appropri¬ 
ate  to  require  the  periodic  filing  of  other 
information,  such  as  the  location  of  the 
CATV  system,  the  number  of  subscribers, 
the  signals  carried,  and  the  extent  of 
program  origination,  if  any?  While 
much  useful  information  was  gathered 
in  connection  with  Docket  Nos.  14895  and 
15233,  the  statistics  will  soon  be  out-of- 
date  in  a  rapidly  changing  CATV  field. 
Moreover,  the  questionnaire  discussed  in 
paragraph  34  above  is  occasioned  by  a 
lack  of  specific  information  with  respect 
to  each  CATV  system.  It  appears  to  us 
that  it  might  be  more  efficient  and  serve 
the  convenience  of  interested  persons,  as 
well  as  the  Commission,  if  pertinent  in¬ 
formation  were  regularly  supplied  by 
each  CATV  operator  on  a  current  basis. 

60.  The  general  matter  of  cross-owner¬ 
ship  of  CATV  systems  and  broadcast  fa¬ 
cilities  is  being  pursued  separately  In 
Docket  No.  15415.  Interested  persons 
are  nevertheless  invited  to  address  them¬ 
selves  in  this  proceeding  to  those  aspects 
of  the  cross-ownership  question  which 
may  be  pertinent  to  the  overall  policy 
questions  raised  here.  For  example, 
there  is  the  question  of  whether  grants 
for  translator  facilities  or  local  stations 
should  be  made  to  CATV  systems  in 
communities  which  have  no  off-the-air 
television  service  where  there  is  no  im¬ 
minent  likelihood  of  an  independent  ap¬ 
plicant.  In  other  words,  would  the  pub¬ 
lic  interest  be  served  by  permitting,  or 
even  encouraging,  CATV  systems  to  pro¬ 
vide  an  off-the-air  service  to  areas  which 
would  otherwise  have  none?  Should  a 
similar  policy  be  followed  to  provide  a 


second  off-the-air  service,  or  would  cross- 
ownership  afford  the  CATV  licensee  an 
unfair  competitive  advantage  over  the 
indep>endent  licensee?  (See,  FCC  65- 
pars.  91,  134.) 

61.  Another  area  of  great  interest  to 
the  Commission  is  the  proposal  in 
Seiden’s  Rep>ort  that  rulemaking  action 
should  be  taken  to  afford  potential  and 
existing  stations  a  sufficiently  large  serv¬ 
ice  area  to  withstand  CATV  penetration. 
This  proposal  is  set  out  in  detail  at  pages 
7,  89-90  of  the  report  and  will  not,  there¬ 
fore,  be  repeated  here.  Comments  are 
requested  as  to  the  feasibility  and  merits 
of  the  proposal  and  the  most  appropriate 
way  of  implementing  it.  More  generally, 
we  are  of  the  opinion  that  all  of  our  rules 
and  policies  should  be  reexamined  to  see 
if  they  are  holding  back  or  encouraging 
a  variety  of  off-the-air  services.  In  this 
connection,  there  is  pending  a  proposal 
to  facilitate  the  use  of  translators  on  al¬ 
located  channels  (FCC  65-129,  Docket 
No.  15858). 

62.  Some  of  the  petitioners  have  urged 
the  Commission  to  establish  appropriate 
technical  standards  to  govern  the  opera¬ 
tion  of  CATV  systems;  e.g.,  with  respect 
to  the  technical  quality  of  signals  dis¬ 
tributed  by  CATV.  It  appears  to  us  that 
the  matter  of  technical  standards  war¬ 
rants  inquiry.  As  a  starting  point,  com¬ 
ments  are  requested  on  the  proposals  of 
petitioners  (see  RM-636  filed  by  Spring- 
field,  p.  6,  footnote  6  above,  and  the  pro¬ 
posal  of  AMST,  p.  12,  par.  25(1)  above). 

63.  The  foregoing  discussion  has  been 
directed  toward  CATV  operations  vis-a- 
vis  television  broadcast  facilities.  It  has 
been  brought  to  our  attention  that  a 
standard  broadcast  or  FM  radio  station 
might  face  serious  audience  fractional- 
ization  if  a  CATV  system  were  to  bring  a 
number  of  competing  aural  signals  to  its 
subscribers.  Accordingly,  comments  are 
requested  as  to  whether  any  serious  prob¬ 
lem  exists,  or  is  likely  to  exist,  in  this 
area  and,  if  so,  the  nature  of  any  regu¬ 
latory  measures  which  might  be  appro¬ 
priate  to  govern  the  distribution  of  aural 
signals  by  CATV. 

64.  In  sum,  inquiry  to  ascertain  the 
facts  and  appropriate  policies  in  each 
of  these  areas  is  warranted  in  the  public 
interest.  Nor  do  we  mean  to  restrict 
comments  just  to  the  above  areas.  Per¬ 
sons  may,  of  course,  point  up  other 
facets  of  this  overall  problem  where 
remedial  action  may  be  appropriate  (e.g., 
whether  our  policies  with  respect  to  other 
auxiliary  services,  such  as  translators  or 
satellites,  should  be  modified).  The  in¬ 
formation  developed  might  be  useful  to 
the  legislative  consideration  of  CATV 
and  would  assist  the  Commission  in  mak¬ 
ing  recommendations  to  the  Congress. 
Moreover,  a  sufficient  basis  has  been 
shown  to  establish  that  additional  rules 
may  be  required  for  adequate  protection 
of  the  public  interest  and  the  regulatory 
scheme.  In  the  absence  of  further  in¬ 
formation,  we  do  not  have  a  sound  basis 
for  specific  rule  proposals.  However,  in 
order  to  be  in  a  position  to  take  any  rule- 
making  action  found  appropriate  at  the 
conclusion  of  this  proceeding,  without 
conducting  new  proceedings,  comments 
are  requested  on  the  proposals  of  peti¬ 
tioners  and  the  additional  matters  indi- 
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cated  above.  Counterproposals  as  to  or  other  documents  filed  in  this  proceed- 
possible  alternative  measures  are  also  ing  shall  be  finnished  the  Commission, 
invited.  We  stress,  however,  that  the  70.  In  light  of  the  foregoing:  It  is  or~ 
moin  thrust  of  this  proceeding  is  to  dered.  That  the  various  requests  made 
gather  the  facts  and  to  obtain  the  com-  in  the  pleadings  filed  by  American  Broad- 
ments  of  the  parties  on  the  pertinent  casting  Co.,  Springfield  Television 


policy  considerations.  A  further  notice 
will  in  all  likelihood  be  issued  to  afford 


Broadcasting  Corp.,  Boise  Valley  Broad¬ 
casters,  Inc.,  Westinghouse  Broadcast- 


an  opportunity  for  comment  on  the  ing  Co.,  Inc.,  Association  of  Maximiun 


specific  rule  proposals  of  the  Commission.  Service  Telecasters,  Inc.,  Capital  Cities 

65.  The  inquiry  and  proposed  rule  Broadcasting  Corp.,  Taft  Broadcasting 

making  are  directed  toward  all  CATV 
systems.  The  questions  raised  by  peti¬ 
tioners  or  indicated  by  the  Commission  ‘'ommekcul  ui 

are  pertinent  to  our  responsibilities  in  _ ^ 

licensing  microwave  facilities  for  CATV 
use,  whether  or  not  rules  governing  all 
CATV  systems  are  ultimately  adopted. 

Consideration  of  nonmicrowave  CATV 
systems  is  included  in 'order  to  conserve  ^ 

time  and  to  avoid  the  necessity  for  a  . 

second  proceeding,  particularly  in  the  Austin-Kochester,  Mimi.-Mason  i 

event  that  no  legislation  is  forthcoming  Baltimore,  Md . 

and  the  conunents  in  this  proceeding  charioue^N’c'* . 

confirm  our  initial  conclusion  that  the  charicston-Huntingtoii,'w.'va'r 

Commission  has  present  j  urisdictlon  over  . 

all  CATV  systems.  Moreover,  we  believe  coiumbus’,  owo”"""""!"" 

it  appropriate,  as  requested  by  one  of  . 

petitioners,  to  put  all  persons  who  now  omg.V"""!"""""! 

operate  or  who  propose  to  operate  CATV  Houston-Oaivoston,  iVx..  ... 
systems  on  notice  that  CATV  operations 

may  be  subject  to  Commission  regula-  Jopiin,  Mo.-Pitt.sburg,  Kmis . 

tlon  of  the  nature  indicated,  whether  . 

microwave  is  used  or  not.  All  Commis-  Meridian’,  Miss.Trillllllllllllll 

Sion  actions  taken  dining  the  pendency  . 

of  this  proceeding  will,  of  course,  be  sub-  Minn^^ii^V'pVniyMlnn . 

ject  to  the  outcome  of  the  proceeding  New  Or&ans,  La.  . 

and  any  rules  adopted  will  be  made 

appropriately  applicable,  such  as  at  Philadelphia,  Pa. . 

license  renewal  time.  ,  ^  Wd?n«’,  kY“."V.:V.'.V::;:. 

66.  Accordingly,  there  is  instituted  st.  Louis,  mo . 

herewith  pursuant  to  the  provisions  of  '  1“  &^oaki^d, 
section  403  of  the  Commumcations  ACt»-i  San  Jose-Salinas-Monterey,  CallL 

an  inquiry  into  the  foregoing  matters.  -  . 

Authority  for  the  rulemaking  proceeding  po^’,  p. 
instituted  herein  is  contained  in  sections 

2.  3,  4(i) ,  303,  307,  308,  309,  310,  315,  and  . 

317  of  the  Communications  Act  of  1934,  - 

Qc  ornpnHml  i  A  permittee  has  gone  on  the  at 

J  1.  ..  1  ji.  >  There  is  also  a  C.P.  fora  comn 

67.  All  interested  persons  are  invited  to 

file  written  conunents  on  the  rule  amend-  Appendix  ] 


Co.,  and  National  Community  Television 
Association,  Inc.,  are  granted  in  part,  to 
the  extent  reflected  in  this  notice,  and 
are  otherwise  denied. 

Adopted:  April  22, 1965. 

Released:  April  23, 1965. 

Federal  Communications 
Commission,” 

[seal]  Ben  P.  Waple, 

Secretary. 


HARKETS  WITH  NO  COMMERCUL  UHF  STATIO.V  ON  AIR  BUT  WITH  COMUERCIAI.  UHf  CONSTRUCTION  PERMITS  GRANTED 
and/or  COMMERCUL  UHF  CHANNELS  APPLIED  FOR 


Commercial 
VHP  stations 
on  air 


Atlanta,  Ga . . . . 

Austin,  Tex _ _ _ 

Austin- Kochester,  Minn.-Mason  City,  Iowa _ 

Baltimore,  Md _ 

Birmingham,  Ala _ 

Charlotte,  N.C _ _ _ 

Charleston-IIuntlngton,  W.  Va _ _ _ 

Cincinnati,  Ohio _ i _ 

Cleveland,  Ohio _ 

Columbus,  Ohio _ _ 

Dallas-Fort  Worth,  Tex . . . 

Detroit,  Mich . . . . 

Eugene,  Oreg . 

Houston-Galveston,  Tex . 

Indianapolis-Bloomington,  Ind . 

Jacksonville,  Fla _ 

Joplin,  Mo.-PitUsburg,  Kans . 

Kansas  Ci^,  Mo _ 

Lublxwk,  Tex _ 

Meridian,  Miss _ 

Miami-Fort  Lauderdale,  Fla _ _ 

Midland,  Tex . 

Minneapolls-St.  Paul,  Minn . 

Norfolk-Portsmouth-Newport  News,  Va . 

Oklahoma  City,  Okla _ 

Philadelphia,  Pa _ 

Pittsburgh,  Pa . . . . . . 

Providence,  K.I _ 

St.  Louis,  Mo . . . 

I  San  Diego,  Calif . 


Tulsa,  Okla.. 
Ponce,  P.  R... 


1  A  permittee  has  gone  on  the  atr  since  Jan.  1, 1966. 
t  There  is  also  a  C.P.  for  a  commercial  VUF  station. 


ments  propiosed  in  Part  I,  and  on  par. 
50,  on  or  before  June  25, 1965,  and  reply 
comments  on  or  before  July  26,  1965. 
Comments  on  the  inquiry  and  proposed 
rule  making  in  Part  n  may  be  filed  on  or 
before  August  27,  1965,  with  reply  com¬ 
ments  due  on  or  before  October  25,  1965. 
In  reaching  its  decision  in  this  matter, 
the  Commission  may  also  take  into  ac- 


Commercial 
UHF  con¬ 
struction 
permits 


Commercial 
UHF  channels 
applied  for 


Vacant 
commercial 
UHF  channels 


Appendix  B 

commission’s  memorandum  on  its  jurisdic¬ 
tion  and  autboritt 

Section  1  of  the  Communications  Act  (47 
IT.S.C.  151)  states  that  the  purpose  of  the 
act  is  the  regulation  of  interstate  and  for¬ 
eign  commerce  in  communication  by  wire  and 
radio,  and  that  to  efficiently  achieve  this 


cillties,  apptiratus,  and  services  (among  other 
things,  the  receipt,  forwarding,  and  delivery 
of  communications)  incidental  to  such 
transmission.” 

From  the  plain  language  of  these  defini¬ 
tions,  there  would  seem  to  be  no  question  but 
that  CATV  systems  are  engaged  in  interstate 
communications  by  wire  or  radio.  They 
transmit  ‘‘pictures,  and  sounds  •  •  *  by  aid 


purpose,  authority  over  such  commerce  is  of  wire”  and  are  ‘‘instrumentalities  •  *  • 
centralized  in  the  Commission.  Section  2  [used  for]  •  •  •  the  receipt,  forwarding. 


count  any  other  relevant  Information 
before  it,  in  addition  to  the  comments 
invited  by  this  notice. 

68.  After  study  of  the  comments,  the 
Commission  may,  by  subsequent  order, 
specify  a  number  of  days  for  the  presen¬ 
tation  of  oral  argument  on  these  impor¬ 
tant  matters.  It  is  also  contemplated 
that  oral  testimony  may  be  solicited,  and 
appropriate  orders  specifying  the  nature 
and  time  may  be  issued  at  d  later  date. 
After  comments  have  been  received,  the 
Commission  may  well  spin-off  portions  of 
the  rule  making  for  early  decision,  since 
other  portions  may  require  lengthy  con¬ 
sideration. 

69.  In  accordance  with  the  provisions 
of  §  1.419  of  the  Commission’s  rules  and 
regulations,  an  original  and  15  copies  of 
all  comments,  replies,  pleadings,  briefs. 


(47  U.S.C.  162)  states  that  the  ‘‘provisions  of 
this  Act”  shail  apply  to  ‘‘all  interstate  com¬ 
munication  by  wire  or  radio  •  •  *  and  to 
ali  persons  engaged  within  the  United 
States  in  such  communication.  •  •  •’• 
These  terms  are  defined  in  section  3  of  the 
act.  Section  3(a)  defines  wire  communica¬ 
tion  as  the  ‘‘transmission  of  •  •  •  pic¬ 
tures,  and  sounds  of  all  kinds  by  aid  of  wire, 
cable,  or  other  like  connection  between  the 
points  of  origin  and  reception  of  such  trans¬ 
mission,  including  all  instrumentalities,  fa¬ 
cilities,  apparatus,  and  services  (among  other 
things,  the  receipt,  forwarding,  and  delivery 
of  commimications)  Incidental  to  such  trans¬ 
mission.”  Section  3(b)  defines  communica¬ 
tion  by  radio  as  the  “transmission  by  ra¬ 
dio  of  •  •  •  pictures,  and  sounds  of  all 
kinds,  including  all  instrumentalities,  fa- 

"  Statements  of  Commissioners  Bartley 
and  Loevlnger  concurring  in  part  and  dis¬ 
senting  In'part  filed  as  part  of  original  docu¬ 
ment. 


and  delivery  of  communications  *  •  •  in¬ 
cidental  to  such  transmission,”  and  hence 
fall  within  the  definition  of  wire  communi¬ 
cation  under  section  3(a).'  Moreover,  CATV 
systems  constitute  interstate  communication 
by  wire,  since  they  form  a  connecting  link 
in  the  chain  of  communication  between  the 
point  of  origin  (the  transmitting  station) 
and  reception  by  the  viewing  public  (the 
CATV  subscriber) — a  chain  which  “is  now 
well  established  •  •  •  as  interstate  com¬ 
munication.”  Capital  City  Telephone  Co., 
3  FCC  189,  193  (citing  Federal  Radio  Com- 

*It  can  be  argued  that  CATV  systems,  in 
receiving,  forwarding,  and  delivering  the  sta¬ 
tion’s  signal  to  the  viewing  public,  are  the 
instrumentalities  incidental  to  the  trans¬ 
mission  of  the  sig^nal  and  hence  fall  within 
the  definition  of  “communication  by  radio” 
in  sec.  3(b).  However,  it  is  imnecessary  to 
consider  this  argument  in  view  of  the  dis¬ 
cussion  above  as  to  section  3(a)  and  the 
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mission  v.  Nelson  Bros.  Bond  &  Mortgage  Co., 
289  U.S.  266)  .•  The  law  Is  clear  that  the  mere 
location  of  communication  facilities  wholly 
within  one  state  does  not  establish  that  the 
communication  service  rendered  over  such 
facilities  Is  an  Intrastate  service,  and  that  a 
communications  service  can  be  Interstate  or 
foreign  In  nature  and  subject  to  the  Com¬ 
mission’s  Jurisdiction  even  though  all  the 
facilities  are  located  within  the  confines  of 
one  state.  California  Interstate  Telephone 
Company  v.  F.C.C.,  328  P.  2d  556  (C.A.D.C.): 
Ward  V.  Northern  Ohio  Telephone  Co.,  300 
F.  2d  816  (C.A.  6),  cert.  den.  371  U.S.  820: 
Pacific  Telatronlcs,  Inc.,  PCC  64-1180,  4  R.R. 
2d  145  (1964).  CATV  systems  are  extensions 
of  the  Interstate  service  of  the  television 
broadcast  stations  whose  signals  they  carry, 
Clarksburg  Publishing  Co.,  v.  P.C.C.,  225  F. 
2d  511,  517  (C.A.D.C.),  and  hence  constitute 
“Interstate  communication  by  wire’’  to  which 
the  provisions  of  the  Act  are  applicable  (sec. 
2(a),  3(a)).  See  American  ’Trucking  Asso¬ 
ciation  V.  United  States,  344  U.S.  298,  311.^ 

With  respect  to  the  Commission’s  author¬ 
ity  to  adopt  the  rules  proposed  In  the  notice 
of  Inquiry  and  proposed  rule  making;  i.e., 
the  “provisions  of  (the)  Act"  that  are  to  be 
applied  to  CATV  systems,  there  are  the  fol¬ 
lowing  sections:  Sections  1,4(1),  303  (f),  (h), 
(p),  and  (r),  307(b).  315,  317,  and  508.  But 
the  crucial  sections  would  appear  to  be  1, 
307(b),  4(1),  and  303  (f),  (h),  and  (r).  As 
the  notice  and  the  report  and  order  In  Docket 
Nos.  14895  and  15233  make  clear,  ^e  exist¬ 
ence  and  growth  of  CATV  systems  threaten 
to  impede  realization  of  the  Commission’s 
television  assignment  plan  and  policies  under 
section  1  and  307(b)  (l.e.,  the  Sixth  Report 
and  Order)  .*  See  Carter  Mountain  Trans¬ 
mission  Corp.  V.  F.C.C.,  321  P.  2d  359 
(C.AI>.C.),  cert.  den.  375  U.S.  951  (1963). 
The  Commission  has  authority  under  sections 
4(i),  303(f),  303(h).  and  303(r)  to: 

Perform  any  and  all  acts,  make  such  rules 
and  regulations  and  issue  such  orders,  not 
inconsistent  with  this  Act,  as  may  be  neces¬ 
sary  in  the  execution  of  its  functions  (4(1) ) ; 

Make  such  regulations  not  Inconsistent 
with  law  as  It  may  deem  necessary  to  pre¬ 
vent  interference  between  stations  and  to 
carry  out  the  provisions  of  this  Act  •  •  • 
(303(1)): 

Establish  areas  or  zones  to  be  served  by  any 
station  (303(h) ) ; 

Make  such  rules  and  regulations  and  pre¬ 
scribe  such  restrictions  and  conditions,  not 
inconsistent  with  law,  as  may  be  necessary 
to  carry  out  the  provisions  of  this  Act  •  •  * 
(303(r)).s 

N 

scope  of  the  Commission’s  proposals.  Since 
CATV  operations  clearly  fall  within  sec.  3(a) 
and/or  sec.  3(b),  a  determination  of  their 
precise  status  is  not  essential  to  the  question 
of  the  Commission’s  Jurisdiction  to  proceed 
as  proposed  in  the  notice  of  inquiry  and 
proposed  rule  making. 

-  Congressional  approval  of  the  Capital  City 
doctrine  was  expressed  in  connection  with 
the  1960  amendment  to  sec.  202(b).  See  105 
Cong.  Rec.  at  6256. 

='It  is,  we  believe,  significant  that  in  sus¬ 
taining  the  Jurisdiction  of  the  Interstate 
Commerce  Commission  in  American  ’Truck¬ 
ing  the  Supreme  Court  relied  solely  upon 
provisions  of  the  Motor  Carrier  Act  that  are, 
in  the  circumstances  analogous  to  secs.  2  and 
3  of  the  Communications  Act.  Compare  49 
U.S.C.  302(a)  and  303(a)  (19)  with  47  U.S.C. 
152  and  153  (a)  and  (b). 

*  In  addition,  as  noted  in  the  notice,  there 
exists  the  potential  to  frustrate  the  pwposes 
of  the  Act  embodied  in  secs.  303(p),  310,  315, 
317,  and  508  (and  certain  Commission  regu¬ 
lations)  . 

®  Sections  303  (f ) ,  (h) ,  and  (r)  rre  preceded 
by  the  following  clause:  “Except  as  other¬ 
wise  provided  in  this  Act,  the  Commission 


The  foregoing  provisions  (4(1),  303(f),  303 
(h),  and  303 (r) )  give  the  Commission  broad 
rulemaking  authority  to  carry  out  the  pro¬ 
visions  of  this  Act  (e.g.,  sections  1  and  307 
(b) )  with  respect  to  communications  or 
persons  coming  within  the  Commission’s 
Jurisdiction  (including  CATV — section  2(a) ) . 
Section  303(h),  in  particular,  was  affirma¬ 
tively  designed  to  assist  the  Commission  in 
effectuating  the  fair  and  equitable  distribu¬ 
tion  of  broadcast  service  called  for  by  sec¬ 
tion  307(b).*  The  Commission’s  authority 
to  issue  rules  establishing  the  area  or  zone  to 
be  served  by  any  station  for  this  purpose  in¬ 
cludes  the  power  to  prevent  infringement  of 
the  rules  by  “any  person’’  (sections  312(b) 
and  502  of  the  Communications  Act). 
Hence,  it  clearly  encompasses,  we  believe,  the 
authority  to  prescribe  by  rule  the  conditions 
under  which  the  station’s  signal  may  be  ex¬ 
tended  beyond  the  area  or  zone  to  be  served 
by  the  originating  station,  by  means  of 
CATV — an  “interstate  communication  by 
wire"  to  which  the  Act’s  provisions  are  ap¬ 
plicable  (sections  2(a)  and  3(a) ). 

Moreover,  apart  from  section  303(h),  the 
general  rule  making  power  of  the  Commis¬ 
sion  (sections  4(i)  and  303(r))  Includes  au¬ 
thority  to  take  necessary  action,  not  incon¬ 
sistent  with  the  Act  or  law,  to  prevent  frus¬ 
tration  of  section  307(b)  by  CA’TV.  In 
National  Broadcasting  Co.  v.  VS.,  319  U.S. 
190,  215-220,  the  Supreme  Court  citing,  inter 
alia,  sections  1,  303(f)  and  303(r),  stated 
that; 

The  avowed  aim  of  the  Communications 
Act  of  1934  was  to  secure  the  maxlmiun 
benefits  of  radio  to  all  people  of  the  United 
States.  To  that  end  Congress  endowed  the 
Conununlcatlons  Commission  with  compre¬ 
hensive  powers  to  promote  and  realize  the 
vast  potentialities  of  radio  *  •  *  In  the  con¬ 
text  of  the  developing  problems  to  which  it 
was  directed,  the  Act  gave  the  Commission 
not  niggardly  but  expansive  powers. 

Under  such  “expansive”  and  “comprehen¬ 
sive"  powers,’  the  Commission  has  authority 
to  take  reasonable  and  appropriate  action, 
including  promulgation  of  rules,  “as  may  be 
necessary”  to  carry  out  the  provisions  of  sec¬ 
tion  307(b) — to  ensure  that  the  regulatory 
scheme  embodied  in  that  section  (the  equi¬ 
table  distribution  of  service)  and  section  303 
is  not  frustrated  by  the  operation  of  CATV, 
an  “Interstate  communication  by  wire”  to 
which  the  Act’s  provisions  are  applicable. 
This  authority  does  not  depend  on  a  specific 
reference  to  CA’TV  or  CATV  practices  in  the 
Act.  United  States  v.  Storer  Broadcasting 
Co.,  351  U.S.  192,  203.  See  also.  National 
Broadcasting  Co.  v.  United  States,  319  VS. 
190,  218-219,  where  the  Supreme  Court 
stated ; 

True  enough,  the  Act  does  not  explicitly 
say  that  the  Commission  shall  have  power  to 
deal  with  network  practices  found  inimical  to 
the  public  interest.  But  Congress  was  acting 
in  a  field  of  regulation  which  was  both  new 
and  dynamic  *  •  *  While  Congress  did  not 
give  the  Commission  imfettered  discretion  to 
regulate  all  phases  of  the  radio  industry,  it 
did  not  frustrate  the  purpose  for  which  the 


from  time  to  time,  as  public  convenience. 
Interest,  or  necessity  requires  shall — ’’ 

*  Section  303(h)  was  copied  from  the  Radio 
Act  of  1927  and  originated  in  preceding  bills 
to  amend  the  Radio  Act  of  1912.  For  the 
legislative  intent,  see  hearings  on  H.R.  5589 
before  the  House  Committee  on  Merchant 
Marine  and  Fisheries,  69th  Cong.,  1st  sess., 
pp.  40-41. 

’  See  also,  Stahlman  v.  F.C.C.,  126  F.  2d  124, 
128  (C.AD.C.).  For  the  Intended  compre¬ 
hensive  scope  of  Commission  authority  see 
e.g.,  the  following  legislative  history  of  the 
Radio  Act  of  1927,  which  was  reenacted  in 
all  substantial  respects  in  the  Communica¬ 
tions  Act  of  1934  (78  Cong.  Rec.  8822-23, 
10313-14,  10990) :  66  Cong.  Rec.  5479;  S.  Rep. 
772, 69th  Cong.,  1st  sess.,  pp.  2, 3. 


Commimications  Act  of  1934  was  brought 
into  being  by  attempting  an  itemized  cata¬ 
logue  of  the  specific  manifestations  of  the 
general  problems  for  the  solution  of  which 
it  was  establishing  a  regulatory  agency. 
That  would  have  stereotyped  the  powers  of 
the  Commission  to  specific  details  in  regulat¬ 
ing  a  field  of  enterprise  the  dominant  charac¬ 
teristic  of  which  was  the  rapid  pace  of  its 
unfolding.  And  so  Congress  did  what  ex¬ 
perience  had  taught  it  in  similar  attempts 
at  regulation,  even  in  fields  far  less  fluid  and 
dynamic  than  radio.  The  essence  of  that 
experience  was  to  define  broad  areas  for  reg¬ 
ulation  and  to  establish  standards  for  judg¬ 
ment  adequately  related  in  their  application 
to  the  problems  to  be  solved.* 

To  the  same  effect  in  other  fields,  see 
Houston,  East  and  West  Texas  Railway  Co. 
V.  U.S.,  234  U.S.  342;  U.S.  v.  Wrightwood 
Dairy  Co.,  315  U.S.  110;  U.S.  v.  Pennsylvania 
R.  Co.,  323  U.S.  612;  American  Trucking  Assoc, 
v.  U.S.,  344  U.S.  298;  Public  Service  Com¬ 
mission  of  State  of  New  York  v.  Federal 
Power  Commission,  327  F.  2d  893,  897 
(C.A.D.C.).* 

The  American  Trucking  case  is  particularly 
pertinent.  The  Supreme  Court  there  sus¬ 
tained  ICC  rules  “aimed  at  conditions  [trip- 
leasing)  which  may  directly  frustrate  the 
success  of  the  regulation  undertaken  by  Con¬ 
gress.”  After  citing  sections  analogous  to 
section  307(b)  in  our  situation,  the  Court 
stated  (344U.S.  at  311): 

Included  in  the  Act  as  a  duty  of  the  Com¬ 
mission  is  that  “to  administer,  execute,  and 
enforce  all  provisions  of  this  part,  to  make 
all  necessary  orders  in  connection  therewith, 
and  to  prescribe  rules,  regulation,  and  pro¬ 
cedure  for  such  administration.”  And  this 
necessary  rule-making  power,  coterminous 


"The  Court,  in  referring  to  provisions  of 
the  Act  such  as  sections  303  (g)  and  (r), 
stated  (319  U.S.  at  217-218) : 

“These  provisions,  individually  and  in  the 
aggregate,  preclude  the  notion  that  the  Com¬ 
mission  is  empKiwered  to  deal  only  with  tech¬ 
nical  and  engineering  Impediments  to  the 
‘larger  and  more  effective  use  of  radio  in  the 
public  interest.’  We  cannot  find  in  the  Act 
any  such  restriction  of  the  Commission’s 
authority.  Suppose,  for  example,  that  a 
community  can,  because  of  physical  limita¬ 
tions,  be  assigned  only  two  stations.  That 
community  might  be  deprived  of  effective 
service  in  any  one  of  several  ways.  More 
powerful  stations  in  nearby  cities  might 
blanket  out  the  signals  of  the  local  stations 
so  that  they  could  not  be  heard  at  all.  One 
station  might  dominate  the  other  with  the 
power  of  its  signal.  But  the  community 
could  be  deprived  of  good  radio  service  in 
ways  less  crude.  One  man,  financially  and 
technically  qualified,  might  apply  for  and 
obtain  the  licenses  of  both  stations  and  pre¬ 
sent  a  single  service  over  the  two  stations, 
thus  wasting  a  frequency  otherwise  avail¬ 
able  to  the  area.  The  language  of  the  Act 
does  not  withdraw  such  a  situation  from  the 
licensing  and  regulatory  powers  of  the  Com¬ 
mission,  and  there  is  no  evidence  that  Con¬ 
gress  did  not  mean  its  broad  language  to 
carry  the  authority  it  expresses.” 

•’The  Public  Service  Commission  case  sus¬ 
tained  the  power  of  the  Federal  Power  Com¬ 
mission  to  issue  temporary  certificates  to 
protect  producers,  although  section  7(c)  of 
the  Federal  Power  Act  expressly  authorized 
such  action  only  to  protect  customers,  on  the 
basis  of  the  broad  provisions  of  section  16 
of  that  Act  which  are  virtually  the  same  as 
section  303 (r)  of  the  Communications  Act. 
The  Court  stated  (327  F.  2d  at  897) :  “All 
authority  of  the  Commission  need  not  be 
found  in  explicit  language.  Section  16  dem¬ 
onstrates  a  realization  by  Congress  that  the 
Conunission  would  be  confronted  with  un¬ 
foreseen  problems  of  administration  in  reg¬ 
ulating  this  huge  industry  and  should  have 
a  basis  for  coping  with  such  confrontation." 


I 


FEDERAL  REGISTER 


6089 


Thursday,  April  29,  1965 

the  scope  of  agency  regulation  Itself, 
jniut  extend  to  the  “transportation  of  pass¬ 
engers  or  property  by  motor  carriers  engaged 
jn  interstate  or  foreign  commerce  and  to 
tbe  procurement  of  and  the  provision  of 
facilities  for  such  transportation”  regulation 
of  which  is  vested  In  the  Commission  by 
203(a).  See  also  203(a)  (19). 

We  point  out  that  section  204(a)  (6)  of  the 
Motor  Carrier  Act  is  substantially  similar  to 
sections  303(r)  and  4(1)  of  the  Commimlca- 
tlons  Act;  while  in  the  circumstances,  sec¬ 
tions  202(a)  and  203(a)  (19)  of  that  Act  are 
closely  analogous  to  sections  2(b)  and  3(a)  of 
the  Act.  Further,  the  Court  reached  its 
conclusion  "despite  the  absence  of  specific 
reference  to  leasing  practices  in  the  Act,” 
stating  (at  pp.  309-310) : 

Our  function,  however,  does  not  stop  with 
a  section-by-section  search  for  the  phrase 
“regulation  of  leasing  practices”  among  the 
literal  wcn^  of  the  statutory  provisions.  As 
a  matter  of  principle,  we  might  agree  with 
appellants’  contentions  if  we  thought  It  a 
isasonable  canon  of  interpretation  that  the 
draftsmen  of  acts  delegating  agency  powers, 
as  a  practical  and  realistic  matter,  can  or 
do  Include  specific  consideration  of  every 
evil  sought  to  be  corrected.  But  no  great 
acquaintance  with  practical  affairs  is  re¬ 
quired  to  know  that  such  prescience  either 
in  fact  or  in  the  minds  of  Congress,  does  not 
exist.  National  Broadcasting  Co.,  v.  United 
Stetes,  319  U.S.  190,  219-220;  •  •  •  Its  very 


absence,  moreover,  is  precisely  one  of  the 
reasons  why  regulatory  agencies  such  as  the 
Conxmlssion  are  created  •  •  •  • 

See,  also.  Public  Service  Commission  of  New 
York  V.  FPC,  327  F.  2d  893,  896-97  (C.AXl.C.) . 

Of  coxirse,  the  rules  must  be  “reasonably 
necessary  and  fairly  appropriate”  for  the  jwo- 
tection  of  the  regulatory  scheme.  Colorado 
Interstate  Gas  Co.,  v.  Federal  Power  Com¬ 
mission,  142  F.  2d  943, 962  (CA.  10) .  See  also, 
American  Yrucking  Association,  v.  VS.,  344 
VS.,  at  314-315;  National  Broadcasting  Co.,  v. 
U.S.,  319  U.S.  at  219  (“Generalities  unrelated 
to  the  living  problems  of  radio  communica¬ 
tion  cannot  justify  exercises  of  power  by  the 
Commission”).'®  The  report  and  order  in 


'*  The  Commission  clearly  has  no  Jurisdic¬ 
tion  over  bowling  alleys  at  theatres,  for  ex¬ 
ample,  as  an  administrative  agency  has  no 
greater  power  than  has  been  conferred  by 
Congress.  Stark  v.  Wiekard,  321  UB.  288; 
NliRB  V.  Atlantic  Metallic  Casket  Co.,  205  F. 
2d  931  (C.A.  6).  Cf.  Peters  v.  Hobby,  349 
U.S.  331.  However,  \mllke  bowling  alleys  and 
theatres,  CATV  systems  intercept  and  extend 
the  signals  of  television  stations,  and  thus 
have  a  uniquely  close  relationship  to  the 
regulatory  scheme.  Moreover,  CATV  systems 
are  engaged  in  interstate  communication  by 
wire  to  which  the  Act’s  provisions  are  ex¬ 
pressly  applicable. 


Docket  Noe.  14896  and  15233  demonstrates 
the  approiu-iateness  and  necessity  of  rules 
requiring  all  CA’TVs  to  carry  local  stations 
without  duplication  for  a  reasonable  period. 
Moreover,  the  Carter  Mountain  decision  es¬ 
tablishes  the  reasonableness  of  the  require¬ 
ments.  In  affirming  the  Commission,  the 
Court  stated  that  “this  does  not  appear  to 
us  an  imreasonable  condition”  but  rather  “a 
legitimate  measiu^  of  protection  for  the 
local  station  and  the  public  interest”  (321 
F.  2d  359,  at  363-364) .  The  notice  of  Inquiry 
and  prc^msed  rule  making  similarly  demon¬ 
strates  the  validity  of  the  Commission’s  con¬ 
cern  as  to  the  effect  of  CATV  on  independent 
stations  and  programming  sources,  as  well  as 
on  the  development  of  UHF  in  the  larger 
markets. 

In  conclusion,  it  would  appear  that  under 
the  broad  regulatory  powers  vested  in  it  by 
the  Communications  Act,  the  Ccanmission 
presently  has  jm'isdlction  over  all  CATV  sys¬ 
tems,  whether  microwave  is  used  or  not; 
that  there  are  pertinent  provisions  of  the 
Act  applicable  to  the  exercise  of  authority 
over  such  systems  (In  particular,  sections 
1,  4(1),  303(f),  303(h),  303(r).  307(b),  and 
403);  and  that  the  pressed  rules  and  In- 
quiiY  represent  a  reasonable  exercise  of  that 
authority  in  the  circumstances. 

[F.R.  Doc.  66-4439;  Filed,  Apr,  28,  1965; 

8:45  am.] 


DEPARTMEKT  OF  THE  TREASURY 

.  Foreign  Assets  Control 

IMPORTATION  OF  CERTAIN  MER¬ 
CHANDISE  DIRECTLY  FROM  TAI¬ 
WAN  (FORMOSA) 

Available  Certification  by  the  Govern¬ 
ment  of  the  Republic  of  China 

Notice  is  hereby  given  that  certificates 
of  origin  issued  by  the  Ministry  of  Eco¬ 
nomic  Affairs  of  the  Republic  of  China 
imder  procedures  agreed  upon  between 
that  Government  and  the  Foreign  Assets 
Control  are  now  available  with  respect 
to  the  importation  into  the  United  States 
directly,  or  on  a  through  bill  of  lading, 
from  Taiwan  (Formosa)  of  the  following 
additional  commodity: 

Palm  ralBa  hoods  (hat  bodies) . 

Inasmuch  as  certificates  are  presently 
available  for  bakou  and  hemp  hoods  (hat 
bodies)  this  commodity  item  will  be 
amended  to  read : 

Hoods  (hat  bodies),  bakou,  hemp  and  palm 
raffia. 

Margaret  W.  Schwartz, 
Director.  Office  of 
Foreign  Assets  Control. 

IF.R.  Doc.  65-4528;  Plied  Apr.  28,  1965; 
8:49  a.m.] 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
ALASKA 

Notice  of  Filing  of  Plat  of  Survey 

April  23,  1965. 

1.  Plat  of  survey  of  the  lands  described 
below  will  be  officially  filed  in  the  An¬ 
chorage  District  and  Land  Office,  An¬ 
chorage,  Alaska,  effective  at  10  a.m..  May 
15,  1965. 

■D.S.  Survey  3970. 

Containing  6,109.90  acres. 

2.  This  land  is  situated  along  the 
shores  of  the  Chakachatna  River  ap¬ 
proximately  20  miles  northwesterly  of 
Tyonek,  Alaska. 

The  land  ranges  from  gravel  bars  and 
swamp  in  the  lower  elevations  to  rocky 
bare  slopes  in  the  higher  elevations.  The 
vegetation  consists  of  birch  and  spruce 
timber  and  alder  on  the  slopes  and  cot¬ 
tonwoods  and  willows  near  the  river. 

3.  Power  Site  Classification  No.  395 
dated  April  22,  1948,  withdraws  all  pub¬ 
lic  lands  lying  within  one-fourth  mile 
of  the  Chakachamna  Lake  and  Keni- 
buna  Lake  and  Chakachatna  River  from 
the  outlet  of  Chakachamna  Lake  to  the 
mouth  of  Stn^ht  Creek,  subject  to  the 
provisions  of  section  24  of  the  Federal 
Power  Act  dated  June  10,  1920,  as 
amended  by  section  211  of  the  Act  of 
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August  26,  1935  (16  U.S.C.  Supp.  5812) 
and  subject  to  prior  valid  existing  rights. 

4.  This  survey  was  made  to  delineate 
a  tract  of  land  comprising  a  portion  of 
Power  Site  Classification  No.  395,  to  ex¬ 
clude  it  from  lands  selected  by  the  State 
of  Alaska. 

5.  Inquiries  concerning  these  lands 
shall  be  addressed  to  the  Manager,  An¬ 
chorage  District  and  Land  Office,  555 
Cordova  Street,  Anchorage,  Alaska. 

James  W.  Scott, 
Manager.  Anchorage  District  and 
Land  Office. 

IF.R.  Doc.  65-4482;  Filed.  Apr.  28.  1965; 

8:47  a.m.] 


ALASKA 

Small  Tract  Classification  Orders 
Cancelled  in  Their  Entirety 

April  22,  1965. 

1.  Pursuant  to  the  authority  delegated 
to  me  by  the  Alaska  State  Director  and 
published  in  29  F.R.  3015,  March  5,  1964, 
it  is  hereby  ordered  that  effective  imme¬ 
diately  the  following  Small  Tract  Clas¬ 
sification  Orders  are  cancelled  in  their 
entirety: 

a.  No.  46:  dated  December  19, 1951. 

b.  No.  54:  dated  lAarch  5, 1952. 

c.  No.  77:  dated  November  20, 1953. 

d.  No.  81:  dated  April  14, 1954. 

e.  No.  131:  dated  August  3, 1964. 

f.  No.  132:  dated  September  2, 1964. 

g.  No.  133:  dated  October  1, 1964. 

h.  No.  134:  dated  November  9,  1964. 

1.  No.  135:  dated  February  25,  1965. 

2.  The  above  orders  affect  approxi¬ 
mately  3,003.84  acres  of  land,  all  of  which 
is  patented  or  has  been  selected  by  the 
State  of  Alaska. 

James  W.  Scott, 
Manager.  Anchorage  District  and 
Land  Office. 

[F.R.  Doc.  65-4483:  Filed,  Apr.  28.  1965; 
8:47  am.) 


COLORADO 

Notice  of  Proposed  Withdrawal  and 
Reservation  of  Lands 

April  22,  1965. 

The  Bureau  of  Reclamation  of  the 
Department  of  Interior  has  filed  an  ap¬ 
plication,  Serial  No.  Colorado  C-0125220, 
for  the  withdrawal  from  location  and  en¬ 
try  under  the  general  mining  laws,  and 
the  mineral  leasing  laws  except  oil  and 
gas,  subject  to  existing  valid  claims,  cer¬ 
tain  public  lands  in  the  Uncompahgre 
National  Forest  in  the  sections  and 
townships  described  below. 

The  applicant  desires  the  land  for  use 
in  connection  with  the  Bostwick  Park 
Project. 

For  a  period  of  30  days  from  the  date 
of  publication  of  this  notice,  all  persons 


who  wish  to  submit  comments,  sugges¬ 
tions,  or  objections  in  connection  with 
the  proposed  withdrawal  may  present 
their  views  in  writing  to  the  Land  Office 
Manager,  Bureau  of  Land  Management, 
Department  of  the  Interior,  Colorado 
Land  Office,  Insurance  Exchange  Build¬ 
ing,  910  15th  Street,  Denver,  Colo.,  80202. 

If  circumstances  warrant  it,  a  public 
hearing  will  be  held  at  a  convenient  time 
and  place,  which  will  be  announced. 

The  determination  of  the  Secretary  on 
the  application  will  be  published  in  the 
Federal  Register.  A  separate  notice  will 
be  sent  to  each  interested  party  of  record. 

The  lands  affected  are: 

New  Mexico  Principal  Meridian,  Colorado 

T.  46  N.,  R.  6  W.. 

In  sections  17,  20,  21,  28.  29. 

Lands  proposed  to  be  withdrawn  in  the 
above  designated  areas  aggregate  ap¬ 
proximately  890.0  acres. 

lOLA  M.  Clark, 
Acting  Land  Office  Manager. 

[F.R.  Doc.  65-4486;  Filed,  Apr.  28.  1965; 

8:47  a.m.] 


NEW  MEXICO 

Notice  of  Proposed  Withdrawal  and 
Reservation  of  Lands 

April  21,  1965. 

The  Forest  Service,  U.S.  Department  ot 
Agriculture,  has  filed  an  application.  Se¬ 
rial  No.  New  Mexico  0556912,  for  the 
withdrawal  of  lands  described  below, 
from  all  forms  of  appropriation  includ¬ 
ing  the  general  mining  but  not  the 
mineral  leasing  laws.  The  applicant  de¬ 
sires  the  land  for  the  expansion  of  their 
Grants  Job  Corps  Camp  which  is  near 
the  town  of  Grants,  N.  Mex. 

For  a  period  of  30  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments,  sugges¬ 
tions,  or  objections  in  connection  with 
the  proposed  withdrawal  may  present 
their  views  in  writing  to  the  undersigned 
officer  of  the  Bureau  of  Land  Manage¬ 
ment,  Department  of  the  Interior,  Man¬ 
ager,  Post  Office  Box  1449,  Santa  Fe, 
N.  Mex. 

The  authorized  officer  of  the  Bureau  of 
Land  Management  will  imdertake  such 
investigations  as  are  necessary  to  deter¬ 
mine  the  existing  and  potential  demand 
for  the  lands  and  their  resources.  He 
will  also  imdertake  negotiations  with  the 
applicant  agency  with  the  view  of  ad¬ 
justing  the  application  to  reduce  the  area 
to  the  minimum  essential  to  meet  the  ap¬ 
plicant’s  needs,  to  provide  for  the  maxi¬ 
mum  concurrent  utilization  of  the  lands 
for  purposes  other  than  the  applicant’s, 
to  eliminate  lands  needed  for  purposes 
more  essential  than  the  applicant’s,  and 
to  reach  agreement  on  the  concurrent 
management  of  the  lands  and  their  re¬ 
sources. 
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He  will  also  prepare  a  report  for  con¬ 
sideration  by  the  Secretary  of  the  In¬ 
terior  who  will  determine  whether  or  not 
the  lands  will  be  withdrawn  as  requested 
by  the  Forest  Service. 

The  determination  of  the  Secretary  on 
the  application  will  be  published  in  the 
Federal  Register.  A  separate  notice 
win  be  sent  to  each  Interested  party  of 
record. 

If  circumstances  warrant  it,  a  public 
bearing  will  be  held  at  a  convenient  time 
and  place,  which  will  be  annoimced. 

The  lands  involved  in  the  application 
are: 

New  Mexico  Principal  Meridian,  New  Mexico 

T.  11 N.,  R.  10  W., 

Sec.  24,  NV^  of  lot  1  and  all  lot  0. 

The  area  described  contains  40  acres. 

Michael  T.  Solan, 
Manager. 

[PB,  Doc.  65-4487;  Plied,  Apr.  28,  1965; 
8:47  ajn.] 


[Clasfilflcatlon  136] 

ALASKA 

Small  Tract  Classification 

April  23, 1965. 

1.  Pursuant  to  the  authority  delegated 
to  me  by  the  Alaska  State  Director  and 
published  in  29  F.R.  3015,  March  15, 
1964, 1  hereby  classify  the  following  de¬ 
scribed  lands  in  the  vicinity  of  Gird- 
wood,  Alaska,  as  suitable  for  lease  and 
for  sale  under  the  Small  Tract  Act  of 
June  1,  1938  (52  Stat.  609;  43  U.S.C. 
682a) ,  as  amended. 

Seward  Meridian 
UJS.  Survey  3043, 

Lots  14A,  22A,  29A,  62A,  and  69A. 

U5.  Survey  3044, 

Lots  37A,  39,  40,  and  64A. 

UJS.  Survey  3045, 

Lots  46A  and  49A. 

The  areas  described  aggregate  14.07 
acres. 

2.  Classification  of  the  above  described 
lands  by  this  order  is  subject  to  valid 
existing  rights  and  segregates  the  lands 
from  all  appropriations  including  loca¬ 
tions  under  the  mining  laws,  except  to 
applications  under  the  mineral  leasing 
laws  and  to  selections  by  the  State  of 
Alaska  in  accordance  with  and  subject 
to  the  limitations  and  requirements  of 
the  Act  of  July  28,  1956  (Stat.  709;  48 
US.C.  46-3b),  section  6g  of  the  Alaska 
Statehood  Act  of  July  7,  1958  (72  Stat. 
339),  and  the  regulations  in  43  CFR 
2222.9  (formerly  43  CFR  Part  76). 

3.  The  lands  were  excluded  from  the 
Chugach  National  Forest  by  Public  Land 
Order  No.  797  of  January  25, 1952.  They 
have  been  retained  in  a  reserve  status 
pending  an  order  of  classification  to 
be  issued  by  an  authorized  officer  open¬ 
ing  the  lands  to  application 'imder  the 
Small  Tract  Act  of  Jime  1, 1938  (52  Stat. 
609  ;  43  U.S.C.  682a). 

4.  The  lands  classified  by  this  order 
will  not  become  subject  to  application 
under  the  Small  Tract  Act  of  June  1, 
1938  (52  Stat.  609;  43  U.S.C.  682a)  as 


amended,  until  it  is  so  provided  by  au¬ 
thorized  officer  opening  the  lands  to  ap¬ 
plications  or  bids. 

James  W.  Scott, 
Manager,  Anchorage  District 
and  Land  Offi.ce. 

[F.R.  Doc.  65-4494;  Filed,  Apr.  28,  1965; 
8:48  a.m.] 


DEPARTMENT  OF  COMMERCE 

Maritime  Administration 

DELTA  STEAMSHIP  LINES,  INC.,  AND 
FARRELL  LINES,  INC. 

Notice  of  Application 

Notice  is  hereby  given  that  Delta 
Steamship  Lines,  Inc.,  and  Farrell  Lines, 
Inc.,  have  tiled  applications  dated  March 
26,  1965,  and  April  1,  1965,  respectively, 
for  waivers  under  the  proi^ions  of  sec¬ 
tion  804  of  the  Merchant  Marine  Act, 
1936,  as  amended,  for  permission  to  pur¬ 
chase  minimal  shares  of  Compagnle  Mar¬ 
itime  Congolaise  (CMC)  and  to  have  des¬ 
ignated  company  representatives  become 
members  of  the  Board  of  Directors  of 
CMC. 

The  Republic  of  Congo  is  desirous  of 
having  international  representation  in 
CMC  and  has  invited  Delta  and  Farrell 
to  take  token  ownership  in  its  steamship 
line  and  to  furnish,  where  possible,  some 
small  degree  of  managerial  assistance. 
The  Republic  of  Congo  intends  to  develop 
c:mC  as  its  national  steamship  line  and 
to  operate  its  national  flag  vessels  in  the 
United  States/West  African  trade, 
among  others. 

Any  person.  Arm  or  corporation  having 
an  interest  under  section  804  in  such 
application  who  desires  to  offer  views  and 
comments  thereon  for  consideration  by 
the  Maritime  Administrator,  should  sub¬ 
mit  same  in  writing,  in  triplicate,  to  the 
Secretary,  Maritime  Administration, 
Washington,  D.C.,  20235,  by  close  of  bus¬ 
iness  on  May  14,  1965,  The  Maritime 
Administrator  will  consider  these  views 
and  take  such  action  with  respect  there¬ 
to  as  may  be  deemed  appropriate. 

Dated:  AprU  28,  1965. 

By  order  of  the  Maritime  Adminis¬ 
trator. 

J  AMES  S.  Dawson,  Jr., 
Secretary. 

[FB.  Doc.  65-4593;  FUed,  Apr.  28,  1965; 
11:48  am.] 


National  Bureau  of  Standards 

STANDARD  FREQUENCY  AND  TIME 
TRANSMISSIONS  FROM  NBS  STA¬ 
TIONS 


WWV,  Greenbelt,  Md.;  WWVH,  Maui, 
Hawaii;  WWVL,  Fort  Collins,  Colo.; 
and  WWVB,  Fort  Collins,  Colo. 

Because  of  the  wide  Interest  in  the 
presently  available  WWV  frequency 
values  and  as  a  result  of  improved  moni¬ 


toring  and  control  techniques,  the  Na¬ 
tional  Bureau  of  Standards  will  now  fur¬ 
nish  frequency  correction  data  on  all  of 
its  broadcasts  from  radio  stations  WWV, 
WWVH,  WWVB.  WWVL.  These  data, 
starting  with  the  values  for  January  1, 
1965,  will  be  published  in  the  Proceedings 
of  the  IEEE,  published  monthly  by  the 
Institute  of  Electrical  and  Electronics 
Engineers. 

Frequency.  The  frequencies' of  the 
National  Bureau  of  Standards  radio  sta¬ 
tions  WWV  and  WWVH  are  kept  in 
agreement  with  each  other  within  the 
following  limits:  Daily  fractional  fre¬ 
quency  offset  values  for  WWV,  Green- 
belt,  Md.,  are  controlled  to  be  within 
±5X10-”  of  the  nominal  value,  —  150x 
10-“  in  1965,  offset  from  the  United  States 
Frequency  Standard  (USFS)  at  Boulder, 
Colo.  Daily  fractional  frequency  offset 
valiies  for  WWVH,  Maui,  Hawaii,  are 
controlled  to  be  within  ±1X10-^®  of  the 
same  nominal  value.  The  values  for 
WWV  and  WWVH  are  5-day  running 
averages  of  the  daily  24-hour  values. 
The  averaging  period  ends  at  1800  UT  for 
WWV  and  at  2000  UT  for  WWVH.  The 
actual  fractional  frequency  offset  values 
are  derived  from  improved  measurement 
methods  based  on  transmissions  from 
NBS  stations  WWVL  (20  kHz)  and 
WWVB  (60  kHz) .  The  published  values 
for  WWV  and  WWVH  have  an  uncer¬ 
tainty  of  ±2x10-”.  The  values  for 
WWVL  and  WWVB  are  daily  24-hour 
values  for  the  period  ending  at  1800  UT 
for  each  day  listed.  All  values  are  trace¬ 
able  to  the  USFS. 

Time.  The  time  signals  of  WWV  and 
WWVH  are  kept  in  agreement  with  each 
other.  Since  these  signals  are  locked  to 
the  frequency  of  the  transmissions,  a 
continuous  departure  from  UT2  may  oc¬ 
cur.  Differences  are  determined  and 
published  by  the  UB.  Naval  Observatory. 
The  time  signals  are  maintained  in  close 
agreement  with  UT2  by  offsetting  the 
broadcast  frequency  from  the  USFS  at 
the  beginning  of  each  year  when  neces¬ 
sary  and  making  step  adjustments  in 
phase  on  the  first  of  each  month  when 
necessary.  Because  of  the  offset  in  fre¬ 
quency  now  in  use,  the  time  intervals  are 
longer  than  one  second  (150  parts  in 
10“  for  1965) ,  This  system  was  initiated 
on  1  January  1960.  The  time  signals  of 
WWVB  give,  since  1  January  1965,  the 
international  unit  of  time — the  second. 
These  signals  are  also  locked  to  the 
broadcast  frequency,  which  in  this  case 
is  not  offset.  A  continuous  departure 
from  UT2  also  occurs,  and  the  differences 
are  coded  on  the  broadcasts.  The  time 
signals  are  also  maintained  in  close 
agreement  with  UT2  by  making  step  ad¬ 
justments  in  the  phase  on  the  first  of  a 
month  when  necessary.  Experimental 
studies  are  being  made  to  determine  the 
most  effective  technique  for  transmitting 
time  from  WWVL. 


A.  V.  Astin, 
Director. 

[F.R.  Doc.  65-4472;  Filed.  Apr.  28,  1965; 
8:46  Rjn.] 
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DEPARTMENT  OF  HEALTH,  EDU¬ 
CATION,  AND  WELFARE 

Office  of  Education 

INSTITUTIONS  OF  HIGHER 
EDUCATION 

Cutoff  Date  for  Filing  Application's  for 
Federal  Capital  Contributions 

April  30.  1965,  is  hereby  established 
as  the  date  on  or  before  which  all  appli¬ 
cations  for  Federal  Capital  Contribu¬ 
tions  from  States’  allotments  or  reallot¬ 
ments  under  title  U  of  the  National  De¬ 
fense  Education  Act  of  1958  (Public  Law 
88-864,  as  amended,  72  Stat.  1583,  20 
U.S.C.  421)  must  be  filed  by  institutions 
of  higher  education  in  order  to  be  con¬ 
sidered  for  payments  from  the  appro¬ 
priation  for  such  purpose  in  the  Depart¬ 
ment  of  Health,  Education,  and  Welfare 
Appropriation  Act.  1966. 

All  applications  shall  be  submitted  to: 
Student  Loan  Branch,  Division  of  Stu¬ 
dent  Financial  Aid,  Bureau  of  Higher 
Education,  OfBice  of  Education,  Depart¬ 
ment  of  Health,  Education,  and  Welfare, 
Washington,  D.C.,  20202. 

Applications  received  by  mail  will  be 
considered  filed  as  of  the  date  of  post¬ 
mark. 

Forms  for  application  may  be  obtained 
from  the  above  address. 

Dated:  April  16. 1965. 

[seal]  Francis  Keppel, 

U.S.  Commissioner  of  Education. 

Approved:  April  23, 1965. 

Anthont  J.  Celebrezze, 

Secretary  of  Health,  Education, 
and  Welfare. 

[F.R.  Doc.  65-4510:  PUed,  Apr.  28,  1965; 

8:49  ajn.] 


ATOMIC  ENERGY  COMMISSION 

[Docket  No.  50-237] 

COMMONWEALTH  EDISON  CO. 

Notice  of  Application  for  Construction 
Permit  and  Facility  License 

Please  take  notice  that  Commonwealth 
Edison  Co.,  72  West  Adams  Street,  Chi¬ 
cago.  m.,  pursuant  to  section  104b  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  has  filed  an  application  dated 
April  15,  1965,  for  a  construction  per¬ 
mit  and  facility  license  to  authorize  con¬ 
struction  and  operation  of  a  single  cycle, 
forced  circulation,  boiling  water  nuclear 
reactor  at  its  Dresden  Station  Site  in 
Gnmdy  County,  Ill.  The  technical  in¬ 
formation  filed  with  the  application 
contains  site  information  and  a  siunmary 
description  of  the  proposed  facility. 
The  applicant  has  stated  that  the  addi¬ 
tional  technical  information  needed  to 
complete  the  application  for  a  construc¬ 
tion  permit  will  be  submitted  approxi¬ 
mately  May  15, 1965. 

The  proposed  reactor,  designated  by 
the  applicant  as  the  Dresden  Nuclear 
Power  Station  (DNPS)  Unit  2.  is  to  be 
located  adjacent  to  and  west  of  the 


existing  Dresden  Nuclear  Power  Station 
Unit  1.  The  DNPS  Unit  2  wUl  have  a 
design  capacity  of  approximately  2600 
megawatts  (thermal),  but  will  be  op¬ 
erated  initially  at  2300  megawatts 
(thermal) . 

A  copy  of  the  application  is  available 
for  public  inspection  in  the  Commission’s 
Public  Dociunent  Room,  1717  H  Street 
NW.,  Washington,  D.C. 

Dated  at  Bethesda,  Md.  this  22d  day 
of  AprU  1965. 

For  the  Atomic  Energy  Commission. 

R.  L.  Doan, 
Director,  Division  of 
Reactor  Licensing. 

[P.R.  Doc.  65-4493:  Piled,  Apr.  28.  1965: 

8:48  a.m.] 


(Docket  No.  115-1] 

RURAL  COOPERATIVE  POWER 
ASSOCIATION 

Elk  River  Demonstration  Reactor  Pro¬ 
gram  Profect;  Notice  of  Proposed 

Issuance  of  Operating  Authoriza¬ 
tion 

Notice  is  hereby  given  pursuant  to 
§  115.46(b) .  10  CFR  Part  115,  that  unless 
within  thirty  (30)  days  after  publication 
of  this  notice  in  the  Federal  Register, 
a  request  for  a  hearing  is  filed  with  the 
U.S.  Atomic  Energy  Commission  by  the 
applicant,  or  a  petition  for  leave  to  in¬ 
tervene  is  filed  by  any  person  whose  in¬ 
terest  may  be  affected,  as  provided  by 
and  in  accordance  with  the  Commis- 
sion’s  “Rules  of  Practice’’,  10  CTR  Part  2. 
the  Commission  proposes  to  issue  an  op¬ 
erating  authorization  (substantially  as 
set  forth  below)  to  the  Rural  Coopera¬ 
tive  Power  Association,  which  would  au¬ 
thorize  the  Rural  Cooperative  Power 
Association  to  use  and  operate  the  Elk 
River  reactor  at  powers  up  to  58.2  mega¬ 
watts  thermal.  This  authorization  was 
requested  by  the  Rural  Cooperative 
Power  Association  in  its  application 
dated  October  15,  1964,  and  supplements 
thereto. 

The  Elk  River  reactor  is  located  near 
the  village  of  Elk  River,  Minn.  The  in¬ 
direct  cycle,  natural  circulation,  boiling 
water  reactor  was  constructed  by  Allis- 
Chalmers  Manufacturing  Co.  for  the 
Atomic  Energy  Commission  and  has  been 
operated  by  AUis-Chalmers  Manufactur¬ 
ing  Co.  since  November  6,  1962,  under  a 
provisional  operating  authorization, 
which  will  be  super^ded  by  the  proposed 
operating  authorization  to  the  Rural 
Cooperative  Power  Association. 

Pursuant  to  regulations  contained  in 
Title  10,  CFR,  Chapter  1,  Part  115  and 
having  considered  the  record  in  this 
matter,  the  Commission  finds  that: 

A.  The  application  for  this  operating 
authorization  meets  the  standards  and 
requirements  of  the  Commission’s  regu¬ 
lations; 

B.  There  is  reasonable  assurance  (i) 
that  the  activities  authorized  by  this 
operating  authorization  can  be  conduct¬ 
ed  without  endangering  the  health 
and  safety  of  the  public,  and  (ii)  that 
such  activities  will  be  conducted  in  com¬ 


pliance  with  the  rules  and  regulations  of 
the  Commission; 

C.  'The  Rural  Cooperative  Power  Asso¬ 
ciation  is  technically  qualified  to  en¬ 
gage  in  the  activities  authorized  by  this 
operating  authorization  in  accordance 
with  the  rules  and  regulations  of  the 
Commission; 

D.  Hie  issuance  of  this  operating  au¬ 

thorization  is  not  inimical  to  the  health  ! 
and  safety  of  the  public.  ! 

For  further  details  with  respect  to  this  ! 
proposed  issuance,  see  (1)  the  applica¬ 
tion  filed  by  Rural  Cooperative  Power 
Association  dated  October  15.  1964,  and 
supplements  thereto  dated  October  17, 

1964,  and  January  6, 1965,  (2)  the  report 
of  the  Advisory  Committee  on  Reactor 
Safeguards  (ACnS)  dated  March  17, 

1965,  (3)  a  related  safety  evaluation  pre¬ 
pared  by  the  Research  and  Power  Re¬ 
actor  Safety  Branch  of  the  Division  of 
Reactor  Licensing,  and  (4)  the  Technical 
Specifications  designated  as  Appendbc 
“A”  to  the  authorization,  which  will  be 
available  for  public  inspection  at  the 
Commission’s  Public  Document  Room. 
1717  H  Street  NW..  Washington.  D.C. 

A  copy  of  the  safety  evaluation  of  the 
Division  of  Reactor  Licensing  and  a  copy 
of  the  report  of  the  ACTtS  dated  March 
17,  1965,  may  be  obtained  at  the  Public 
Document  Room,  or  upon  request  ad¬ 
dressed  to  the  Atomic  Energy  Commis¬ 
sion,  Washington,  D.C.,  20545,  Attention; 
Director,  Division  of  Reactor  Licensing. 

Dated  at  Bethesda,  Md.,  this  27th  day 
of  April  1965. 

For  the  Atomic  Energy  Commission. 

R.  L.  Doan, 
Director, 

Division  of  Reactor  Licensing. 

(No.  DPRA-3] 

Proposed  Operating  Authorization 

1.  This  provisional  operating  authoriza¬ 
tion  applies  to  the  indirect  cycle,  natural 
circulation,  boiling  water  reactor  owned  by 
the  U.S.  Atomic  Energy  Commission  (herein¬ 
after  referred  to  as  the  “Commission”)  and 
to  be  operated  by  Rural  Cooperative  Power 
Association  (hereinafter  referred  to  as 
“RCPA”)  under  contract  with  the  Commis¬ 
sion.  The  reactor  is  located  approximately 
one-quarter  mile  from  the  village  of  Elk 
River,  Minn.,  and  is  described  in  the  Pinal 
Hazards  Report,  dated  July  8,  1960,  as 
amended  (hereinafter  referred  to  as  the 
“final  hazards  report”) . 

2.  Subject  to  the  conditions  and  require¬ 
ments  Incorporated  herein,  the  Commission 
hereby  authorizes  RCPA,  pursuant  to  the 
Atomic  Energy  Act  of  1954,  as  amended 
(hereinafter  referred  to  as  the  "Act”),  and 
Title  10,  Code  of  Federal  Regulations,  Chap¬ 
ter  1,  Part  115,  “Procedures  for  Review  of 
Certain  Nuclear  Reactors  Exempted  from  Li¬ 
censing  Requirements,”  to  use  and  operate 
the  Elk  River  reactor. 

3.  This  authorization  shall  be  deemed  to 
contain  and  be  subject  to  the  conditions 
specified  in  SS  115.42  and  115.47  of  Part  115 
and  is  subject  to  all  applicable  provisions  of 
the  Act  and  rules,  regulations,  and  orders  of 
the  Commission  now  or  hereafter  in  effect: 
and  is  subject  to  the  additional  conditions 
specified  below: 

A.  RCPA  shall  not  operate  the  reactor  at 
power  levels  in  excess  of  58.2  megawatts 
thermal. 

B.  Technical  specifications.  Hie  technical 
specifications  contained  in  Appendix  "A" 
hereto  are  hereby  incorporated  into  this  au- 
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tborlzatlon.  Except  as  hereinafter  provided, 
BCPA  shall  operate  the  facility  In  accordance 
^tb  the  technical  specifications.  No 
changes  shall  be  made  In  the  techlncal  speci¬ 
fications  unless  authorized  by  the  Commis¬ 
sion  as  provided  In  I  116.47  of  Part  115. 

'  c.  Records.  In  addition  to  those  otherwise 
reqiilred  under  this  authorization  and  appli¬ 
cable  regulations,  RCPA  shall  keep  the  fol¬ 
lowing  records: 

(1)  Reactor  operating  records,  including 
power  levels  and  period  of  operations  at  each 
power  level. 

(2)  Records  showing  the  radioactivity  re¬ 
leased  or  discharged  into  the  air  or  water 
beyond  the  effective  control  of  RCPA  as 
measured  at  or  prior  to  the  point  of  such 
release  or  discharge. 

(3)  Records  of  radioactivity  levels  at  both 
on-slte  monitoring  stations  and  off-site 
sampling  stations. 

(4)  Records  of  scrams,  including  reasons 
therefor. 

(5)  Records  of  principal  maintenance  op¬ 
erations  Involving  substitution  or  replace¬ 
ment  of  facility  equipment  or  components 
and  the  reasons  therefor. 

(6)  Records  of  facility  tests  and  measure¬ 
ments  performed  pursuant  to  the  require¬ 
ments  of  the  technical  specifications. 

D.  Reports.  (1)  In  addition  to  reports 
otherwise  required  \mder  this  authorization 
and  applicable  regulations,  RCPA  shall  make 
an  Immediate  report  in  writing  to  the  Di¬ 
vision  of  Reactor  Licensing  of  any  Indication 
or  occurrence  of  a  possible  unsafe  condition 
relating  ^o  the  operation  of  the  facility  In- 
eluding,  without  Implied  limitations  any  ac¬ 
cidental  release  of  radioactivity,  whether  or 
not  resulting  In  personal  Injury  or  property 
damage  or  exposure  above  permissible  limits. 

(2)  RCPA  shall  immediately  report  to  the 
Division  of  Reactor  Licensing  in  writing  any 
substantial  variance  disclosed  by  operation 
of  the  facility  from  performance  specifica¬ 
tions  of  the  facility  contained  In  the  techni¬ 
cal  specifications  and  shall  submit  a  report 
of  the  results  of  all  tests  required  In  the 
technical  specifications  within  45  days  after 
completion  of  each  test. 

(3)  RCPA  shall  report  to  the  Commission 
In  writing  significant  changes  in  operating 
procedures,  plant  organization,  and  transient 
or  accident  analyses,  as  described  in  the  final 
hazards  report. 

_  (4)  RCPA  shall  make  a  report  In  writing 

to  the  Division  of  Reactor  Licensing  at  the 
end  of  each  monthly  period  which  sum¬ 
marizes  the  following : 

(a)  Total  number  of  hours  of  operation 
and  total  energy  generated  by  the  reactor. 

(b)  Number  of  shutdowns  of  the  reactor 
with  a  brief  explanation  of  the  cause  of 
each  shutdown. 

(c)  Operating  experience  including  a  sum¬ 
mary  of  the  number  of  malfunctions  In  the 
control  and  safety  systemd  with  brief  expla¬ 
nation  of  each. 

(d)  Measurements  and  tests  performed 
relative  to  the  reactor  core  and  results 
thereof. 

(e)  Principal  maintenance  performed  and 
replacements  made  In  the  reactor  and  asso¬ 
ciated  systems  including  a  report  on  various 
tests  performed  on  components  of  the  reactor 
and  associated  systems. 

(f)  A  description  of  the  tests  performed 
to  demonstrate  that  the  leak  rates  meet  the 
technical  specifications,  the  results  of  such 
tests,  and  a  description  of  any  necessary 
corrective  measures  taken  to  meet  the  re¬ 
quirements  of  the  technical  specifications. 

(g)  Changes  made  In  the  facility  design 
and  operating  procedures  pursuant  to  Sec¬ 
tion  116.47. 

(h)  Significant  changes  made  in  plant  or¬ 
ganization. 


(1)  Radiation  levels  recorded  at  both  on¬ 
site  monitoring  stations  and  off -site  sampling 
stations. 

4.  This  authorization  shall  be  effective  as 
of  the  date  of  Issuance  and,  unless  extended 
for  good  cause  shown,  shall  expire  ten  (10) 
years  from  the  said  date;  provided,  however, 
that  this  authorization  shall  expire  in  any 
event  upon  termination  of  the  contract  be¬ 
tween  RCPA  and  the  Commission  for  opera¬ 
tion  of  the  reactor. 

5.  Effective  with  its  issuance,  this  authori¬ 
zation  terminates  and  supersedes  Provisional 
Operating  Authorization  DPRA-3,  as 
amended,  heretofore  issued  for  Allls-Chal- 
mers  Manufacturing  Co. 

For  the  Atomic  Energy  Commission. 

Director, 

Di  vision  of  Reactor  Licensing. 

(P.R.  Doc.  6&-4665;  Piled,  Apr.  28,  1965; 

8:50  a.m.] 


CIVIL  AERONAUTICS  BOARD 

[Docket  No.  16838;  Order  E-22079] 

CERTAIN  INDIRECT  AIR  CARRIERS  TO 

PERFORM  CONTRACTS  FOR  DE¬ 
PARTMENT  OF  DEFENSE 

Order  Granting  Temporary  Relief 

Adopted  by  the  Civil  Aeronautics  Board 
at  its  office  in  Washington,  D.C.,  on  the 
26th  day  of  April  1965. 

At  the  request  of  the  Department  of 
Defense  (DOD) ,  the  Board  on  March  9, 
1965  (Order  E-21883),  granted  tempo¬ 
rary  relief  from  certain  provisions  of  the 
Federal  Aviation  Act  of  1958  to  a  number 
of  persons  who  had  been  operating  with¬ 
out  Board  authorization  as  indirect  air 
carriers  of  used  household  goods  pursu¬ 
ant  to  DOD  contracts.  The  relief,  which 
allowed  these  carriers  an  opportunity  to 
apply  for  operating  authorizations  to  en¬ 
gage  in  indirect  air  transportation  as  air 
freight  forwarders  of  used  household 
goods,'  was  granted  upon  the  condition 
that  such  carriers  file  applications  in 
accordance  with  the  provisions  of  Parts 
296  and/or  297  of  the  Board’s  economic 
regulations  on  or  before  April  15,  1965. 
The  relief  granted  each  applicant  termi¬ 
nates  August  16.  1965,  or  upon  the  date 
the  application  is  granted,  denied,  or  dis¬ 
missed,  whichever  occurs  first. 

By  letter  dated  April  6,  1965,  the  De¬ 
partment  of  the  Army  (acting  on  behalf 
of  DOD)  requests  that  two  additional 
carriers  be  granted  similar  relief.  The 
Department  of  the  Army  states  that, 
when  DOD  made  its  request  for  relief, 
two  carriers  were  inadvertently  omitted 


^  The  term  "used  household  goods"  means 
personal  effects  (Including  unaccompanied 
baggage)  and  property  used  or  to  be  used 
In  a  dwelling,  when  a  part  of  the  equipment 
or  supply  of  such  dwelling,  but  specifically 
excludes  (1)  furniture,  fixtures,  equipment, 
and  the  property  of  stores,  offices,  museums. 
Institutions,  hospitals,  or  other  establish¬ 
ments,  when  a  part  of  the  stock,  equipment, 
or  supply  of  such  stores,  offices,  museums, 
institutions,  hospitals  or  other  establish¬ 
ments,  and  (2)  objects  of  art  (other  t.hn.n 
personal  effects) ,  displays,  and  exhibits. 


from  the  list  of  carriers  authorized  to 
transport  used  household  goods  for  DOD. 

In  view  of  the  foregoing,  and  for  the 
reasons  given  in  Order  E-21883,  the 
Board  finds  that  it  is  in  the  public  inter¬ 
est  to  grant  the.  requested  temporary 
relief.* 

Accordingly,  it  is  ordered.  That: 

1.  Pursuant  to  sections  101(3)  and  204 
of  the  Federal  Aviation  Act  of  1958,  as 
amended,  each  person  listed  in  appendix 
A  attached  below  is  relieved  from  the 
provisions  of  Title  IV  and  section  610(a) 
(4)  of  the  Act  from  the  date  of  this 
order  through  August  16,  1965,  or  vmtil 
the  date  the  application  of  such  person 
for  Board  authorization  is  granted, 
denied,  or  dismissed,  whichever  occurs 
first,  to  the  extent  necessary  to  transport 
by  air  used  household  goods  of  personnel 
of  the  Department  of  Defense  upon 
tender  by  the  Department. 

2.  The  relief  granted  in  ordering  para¬ 
graph  1  will  not  be  renewed  or  extended 
beyond  the  termination  date  of  August 
16,  1965,  for  any  applicant  who  has  not 
been  granted  operating  authorization  by 
that  date;  Provided:  That  the  Board 
may  extend  such  relief  in  cases  in  which 
an  applicant  has  filed  timely  response 
to  requests  for  supplemental  informa¬ 
tion  necessary  to  process  his  application. 

3.  The  transportation  services  per¬ 
formed  pursuant  to  the  authority  granted 
herein  do  not  constitute  an  activity  of 
a  continuing  nature  within  the  meaning 
of  section  9(b)  of  the  Administrative 
Procedure  Act,  5  U.S.C.  1008(b). 

4.  This  order  may  be  amended  or  re¬ 
voked  at  any  time,  in  the  discretion  of 
the  Board,  without  hearing. 

5.  Copies  of  this  order,  copies  of 
Order  E-21883,  copies  of  Parts  296,  297, 
and  302  of  the  Board’s  regulations,  and 
application  forms  shall  be  served  upon 
the  persons  listed  in  appendix  A. 

6.  Copies  of  this  order  shall  be  served 
on  the  Military  TrafBc  Management  and 
Terminal  Service,  U.S.  Army. 

This  order  will  be  published  in  the 

Federal  Register. 

By  the  Civil  Aeronautics  Board. 

[seal]  Harold  R.  Sanderson, 

Secretary. 

Affxndix  a 

Container  Transport  International,  Inc., 

17  State  Street. 

New  York,  N.Y. 

HC&D  Moving  &  Storage, 

800  South  Street, 

Honolulu,  Hawaii. 

[F.R.  Doc.  65-4514;  Filed,  Apr.  28,  1965; 
8:49  a.m.] 


>  Inasmuch  as  the  carriers  relieved  by  this 
order  are  presently  performing  the  service 
covered  by  the  exemption,  the  order  will  not 
result  in  a  grant  of  authority  to  persons  not 
previously  so  engaged.  Under  the  circum¬ 
stances,  the  Board  concludes  that  issuing 
this  limited  relief  without  prior  notice  will 
not  prejudice  other  carriers.  The  Board  will, 
of  course,  consider  timely  filed  petitions  for 
reconsideration  of  this  order.  Nothing  in 
this  order  should  be  construed  as  a  deter¬ 
mination  of  the  final  disposition  to  be  made 
of  applications  for  air  freight  forwarder 
authority  filed,  or  to  be  filed. 
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NOTICES 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Docket  Nos.  15856, 15857;  PCC  65M-501  [ 

CHAPMAN  RADIO  &  TELEVISION  CO. 
AND  ANNISTON  BROADCASTING 
CO. 

Order  Continuing  Hearing 

In  re  applications  of  William  A.  Chap¬ 
man  and  George  K.  Chapman  d/b  as 
Chapman  Radio  &  Television  Co.,  An¬ 
niston,  Ala.,  Docket  No.  15856,  File  No. 
BPCT-3317;  Anniston  Broadcasting  Co., 
Anniston,  Ala.,  Docket  No.  15857,  File  No. 
BPCT-3320;  for  construction  permit  for 
new  television  broadcast  station  (Chan¬ 
nel  70). 

On  the  imopposed  oral  request  of  coun¬ 
sel  for  Anniston  Broadcasting  Co.,  be¬ 
cause  of  the  pendency  of  a  pleading 
which  may  obviate  a  hearing:  It  is  order¬ 
ed,  This  22d  day  of  April  1965,  that  the 
hearing  is  rescheduled  from  April  28  to 
June  22,  1965,  subject  to  action  on  that 
pleading. 

Released:  April  26,  1965. 

Federal  Communications 
Commission, 

[seal]  Ben  F.  Waple, 

Secretary. 

(F.R.  Doc.  65-4499;  Piled,  Apr.  28,  1965; 
8:48  a.m.] 


(Docket  Nos.  15751-15766;  PCC  65M-5051 

KFOX,  INC.  (KFOX),  ET  AL. 

Order  Continuing  Hearing 

In  re  applications  of  KFOX,  Inc. 
(KFOX),  Pasadena,  Calif.,  Docket  No. 
15751,  Pile  No.  BP-16149;  Charles  W. 
Jobbins,  Costa  Mesa-Newport  Beach, 
Calif.,  Docket  No.  15752,  File  No.  BP- 
16157;  Radio  Southern  California,  Inc., 
Pasadena,  Calif.,  Docket  No.  15753,  File 
No.  BP-16158;  Goodson-Todman  Broad¬ 
casting,  Inc.,  Pasadena,  Calif.,  Docket 
No.  15754,  File  No.  BP-16159;  Orange 
Radio,  Inc.,  Fullerton,  Calif.,  Docket  No. 
15755,  PUe  No.  BP-16160;  Pacific  Pine 
Miisic,  Inc.,  Whittier,  Calif.,  Docket  No. 
15756,  PUe  No.  BP-16161;  The  Bible  In¬ 
stitute  of  Los  Angeles,  Inc.,  Pasadena, 
Calif.,  Docket  No.  15757,  Pile  No.  BP- 
16162;  C.  D.  Punk  and  George  A.  Baron, 
a  partnership  d/b  as  Topanga  Malibu 
Broadcasting  Co.,  Topanga,  Calif.,  Dock¬ 
et  No.  15758,  FUe  No.  BP-16164;  Cali¬ 
fornia  Regional  Broadcasting  Corp., 
Pasadena,  Calif.,  Docket  No.  15759  Pile 
No.  BP-16165;  Storer  Broadcasting  Co., 
(KGBS),  Pasadena,  Calif.,  Docket  No. 
15760,  PUe  No.  BP-16166;  Mitchell  B. 
Howe,  Peter  Davis,  Edwin  M.  DUlhoefer 
and  C.  Hunter  Shelden  d/b  as  Pasadena 
Civic  Broadcasting  Co.,  Pasadena,  Calif., 
Docket  No.  15761,  PUe  No.  BP-16167; 
Robert  S.  Morton,  Arthur  Hanisch,  Mac¬ 
donald  Carey,  Ben  P.  Smith,  Donald  C. 
McBain,  Robert  Breckner,  Louis  R.  Vin- 
centi,  Robert  C.  Mardii  n,  James  B.  Boyle, 
Robert  M.  Vaillancourt  and  Edwin  Earl, 
d/b  as  Crown  CSty  Broadcasting  Co., 
Pasadena,  Calif.,  Docket  No.  15762,  Pile 
No.  BP-16168;  Pasadena  Community 
Station,  Inc.,  Pasadena,  Calif.,  Docket  No. 


15763,  Pile  No.  BP-16170;  Voice  of  Pasa¬ 
dena,  Inc.,  Pasadena,  Calif.,  Docket  No. 
15764,  Pile  No.  BP-16172;  Western 
Broadcasting  Corp.,  Pasadena,  Calif., 
Docket  No.  15765,  PUe  No.  BP-16173; 
Pasadena  Broadcasting  Co.,  Pasadena, 
CaUf.,  Docket  No.*  15766,  FUe  No.  BP- 
16174;  for  construction  permits. 

To  formalize  change  of  procedural 
dates  agreed  to  herein  at  the  prehearing 
conference  held  on  April  22,  1965:  It  is 
ordered.  This  22d  day  of  April  1965  that: 

(1)  TTie  date  for  exchange  of  pre¬ 
liminary  drafts  of  the  appUcant’s  tech¬ 
nical  engineering  exhibits  is  extended 
from  April  29,  1965,  to  May  24,  1965; 

(2)  The  date  for  exchange  of  all  ex¬ 
hibits  to  be  offered  in  evidence  in  the 
presentation  of  the  direct  afBrmative 
cases  is  extended  from  June  10,  1965,  to 
June  28, 1965; 

(3)  The  date  for  notification  of  wit¬ 
nesses  to  be  called  for  cross-examination 
is  extended  from  June  21,  1965,  to  July 
6,  1965; 

(4)  The  date  of  hearing  is  extended 
from  June  28,  1965,  to  July  12,  1965, 
commencing  at  10  am.  in  the  offices  of 
the  Commission  at  Washington,  D.C. 

Released:  April  26, 1965. 

Federal  Communications 
Commission, 

[seal]  Ben  P.  Waple, 

Secretary. 

[P.R.  Doc.  65-4500;  Piled,  Apr.  28,  1965; 
8:48  a.m.] 

[Docket  Nos.  15944-15946] 

OCEAN  COUNTY  RADIO  BROAD- 
CASTING  CO.  ET  AL. 

Order  Designating  Applications  for 
Consolidated  Hearing  on  Stated 
Issues 

In  re  applications  of  Ocean  County  Ra¬ 
dio  Broadcasting  Co.,  Toms  River,  N.J., 
Docket  No.  15944,  PUe  No.  BPH-4078,  Re¬ 
quests:  92.7  me,  #224;  3  kw;  300  ft.;  Sea¬ 
shore  Broadcasting  Corp.,  Toms  River, 
N.J.,  Docket  No.  15945,  FUe  No.  BPH- 
4632,  Requests:  92.7  me,  #224;  3  kw;  300 
ft.;  Beach  Broadcasting  Corp.,  Toms 
River,  N.J.,  Docket  No.  15946,  PUe  No. 
BPH-4638,  Requests:  92.7  me,  #224;  3 
kw  (H) ;  3  kw  (V) ;  300  ft.;  for  construc¬ 
tion  permits. 

The  Commission,  by  the  Chief  of  the 
Broadcast  Bureau  under  delegated  au¬ 
thority,  considered  the  captioned  appli¬ 
cations  on  April  21,  1965; 

It  appearing,  that,  except  as  indicated 
by  the  issues  specified  below,  each  of 
the  applicants  is  legally,  technicaUy,  fi¬ 
nancially,  and  otherwise  qualified  to  con¬ 
struct  and  operate  as  proposed;  and 
It  further  appearing,  that  the  above- 
captioned  appUcations  are  mutually  ex¬ 
clusive  in  that  concurrent  operation 
would  result  in  mutually  destructive  in¬ 
terference;  and 

It  further  appearing,  that,  in  view  of 
the  foregoing,  the  Commission  is  unable 
to  msike  the  statutory  finding  that  a 
grant  of  the  subject  applications  would 
serve  the  pubUc  interest,  convenience, 
and  necessity,  and  is  of  the  opinion  that 
the  applications  must  be  designated  for 
hearing  in  a  consoUdated  proceeding  on 
the  issues  set  forth  below. 


It  is  ordered.  That,  pursuant  to  section 
309(e)  of  the  Communications  Act  of 
1934,  as  amended,  the  applications  are 
designated  for  hearing  in  a  consolidated 
proceeding  at  a  time  and  place  to  be  spec¬ 
ified  in  a  subsequent  Order,  upon  the  fol¬ 
lowing  issues: 

1,  To  determine  which  of  the  opera¬ 
tions  proposed  in  the  above-captioned 
applications  would  better  serve  the  pub¬ 
lic  interest,  in  light  of  the  evidence  ad¬ 
duced  and  the  records  made  with  respect 
to  the  significant  differences  between  the 
applicants  as  to: 

(a)  The  background  and  experience 
of  each  having  a  bearing  on  the  ap¬ 
plicant’s  ability  to  own  and  operate  the 
proposed  PM  broadcast  station. 

(b)  The  proposals  of  each  of  the  ap¬ 
plicants  with  respect  to  management 
and  operation  of  the  proposed  station. 

(c)  The  programming  services  pro¬ 
posed  in  each  of  the  applications. 

2.  To  determine,  in  the  light  of  the 
evidence  adduced  pursuant  to  the  fore¬ 
going  issue,  which  of  the  applications 
should  be  granted. 

It  is  further  ordered.  That,  to  avail 
themselves  of  the  oppf  rtunity  to  be 
heard,  the  applicants  herein,  pursuant  to 
§  1.221(c)  of  the  Commission  rules,  in 
person  or  by  attorney,  shall,  within  20 
days  of  the  mailing  of  this  order,  file  with 
the  Commission  in  triplicate,  a  written 
appearance  stating  an  intention  to  ap¬ 
pear  on  the  date  fixed  for  the  hearing  and 
present  evidence  on  the  issues  specified 
in  this  Order. 

It  is  further  ordered.  That  the  ap¬ 
plicants  herein  shall,  pursuant  to  section 
311(a)(2)  of  the  Communications  Act  of 
1934,  as  amended,  and  §  1.594  of  the  Com¬ 
mission’s  rules,  give  notice  of  the  hearing, 
either  individually  or,  if  feasible  and  con¬ 
sistent  with  the  rules,  jointly,  within  the 
time  and  in  the  manner  prescribed  in 
such  rule,  and  shall  advise  the  Commis¬ 
sion  of  the  publication  of  such  notice  as 
required  by  §  1.594(g)  of  the  rules. 

It  is  further  ordered.  That,  the  issues 
in  the  above-captioned  proceeding  may 
be  enlarged  by  the  Examiner,  on  his  own 
motion  or  on  petition  properly  filed  by  a 
party  to  the  proceeding,  and  upon  suffi¬ 
cient  allegations  of  fact  in  support 
thereof,  by  the  addition  of  the  following 
issue:  To  determine  whether  the  funds 
available  to  the  applicant  will  give  rea¬ 
sonable  assurance  that  the  proposals  set 
forth  in  the  application  will  be  effectu¬ 
ated. 

Released:  April  26,  1965. 

Federal  Communications 

Commission, 

[seal]  Ben  F.  Waple, 

Secretary. 

[P.R.  Doc.  65-4501;  Piled,  Apr.  28,  1965; 

8:48  a.m.] 


[Docket  Nos.  15965,  15966;  PCC  65-321] 

PARISH  BROADCASTING  CO.  AND 
CLINTON  BROADCASTING  CO. 

Order  Designating  Applications  for 
Consolidated  Hearing  on  Stated 
Issues 

In  re  applications  of  James  A.  Gate- 
wood  tr/as  Parish  Broadcasting  Co., 
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Pranklinton,  La.,  Docket  No.  15965,  Pile 
No.  BP-16360,  Bequests:  1110  kc,  1  kw, 
day,  class  n;  William  E.  Hardy  and 
James  E.  Myers  d/b  as  Clinton  Broad¬ 
casting  Co.,  Clinton,  Miss.,  Docket  No. 
15966,  File  No.  BP-16425,  R^uests:  1110 
kc,  1  kw,  day,  class  11;  for  construction 
permits. 

At  a  session  of  the  Federal  Communi¬ 
cations  Commission  held  at  its  ofSces  in 
Washington,  D.C.,  on  the  21st  day  of 
April  1965; 

The  Commission  having  under  consid¬ 
eration  the  above-captioned  and  de¬ 
scribed  applications; 

It  appearing,  that,  except  as  indicated 
by  the  issues  specified  below,  both  of  the 
applicants  are  legally,  technically,  and 
otherwise  qualified  to  construct  and  op¬ 
erate  as  proposed  but  that  neither  of  the 
applicants  heretofore  has  demonstrated 
the  requisite  financial  qualifications;  and 

It  further  appearing,  that  the  follow¬ 
ing  matters  are  to  be  considered  in  con¬ 
nection  with  the  aforementioned  issues 
specified  below: 

1.  Section  73.24  of  the  Commission’s 
rules  provides,  inter  alia,  that  an  author¬ 
ization  for  a  new  standard  broadcast  sta¬ 
tion  will  be  issued  only  after  a  satisfac¬ 
tory  showing  has  been  made  that  the 
assignment  would  meet  the  separation 
criteria  set  forth  in  §  73.37.  For  applica¬ 
tions  which  propose  to  establish  the  first 
standard  broadcast  facility  in  a  commu¬ 
nity — as  do  the  applications  herein — 

§  73.37  specifies  a  cochannel  separation 
of  the  1  mv/m  and  0.05  mv/m  contours. 
Clinton,  Miss.,  and  Franklinton,  La.,  are 
approximately  100  miles  apart  and  a 
grant  of  both  applications  would  result 
in  prohibited  overlap  of  the  respective  1 
mv/m  and  0.05  mv/m  contours.  Thus, 
since  a  grant  of  one  of  the  applications 
would  effectively  preclude  a  grant  of  the 
other,  they  are  mutually  exclusive  and 
must  be  consolidated  for  hearing. 

2.  An  examination  of  the  Parish 
Broadcasting  Co.  application  shows  that 
funds  of  approximately  $18,975  would  be 
needed  to  cover  construction  costs  and  3 
months  working  capital.  The  applicant 
plans  to  use  existing  capital,  secure  funds 
through  a  bank  loan,  and  to  purchase 
equipment  on  deferred  credit.  The  ap¬ 
plicant’s  balance  sheet  fails  to  segre¬ 
gate  liabilities  to  show  current  liabilities 
as  well  as  the  current  amounts  payable 
during  the  next  year  on  long-term  lia¬ 
bilities.  Therefore,  it  cannot  be  deter¬ 
mined  if  cash  over  and  above  that  needed 
to  meet  current  expenditures  is  avail¬ 
able.  In  addition,  the  enclosed  bank 
letter  fails  to  specify  the  terms  of  re¬ 
payment  and  the  security  needed,  nor 
has  the  applicant  furnished  a  letter  of 
commitment  from  an  equipment  manu¬ 
facturer.  Accordingly,  it  cannot  be  con¬ 
cluded  that  the  applicant  has  cash 
and/or  liquid  assets  available  in  the 
amount  required  to  finance  iJie  construc¬ 
tion  and  to  operate  the  station,  without 
revenues,  for  at  least  3  months. 

3.  The  Clinton  Broadcasting  Co.  ap¬ 
plication  indicates  that  funds  of  approxi¬ 
mately  $18,550  would  be  needed  to  cover 
construction  costs  and  3  months  working 
capital.  Each  of  the  partners  have 
,  agreed  to  contribute  one-half  of  the  re¬ 
quired  amount.  However,  since  their 
balance  sheets,  dated  August  31,  1964, 
do  not  appear  to  show  any  cash  and/or 


liquid  assets  available — over  and  above 
those  needed  to  meet  current  expendi¬ 
tures — the  source  of  the  requisite  fimds 
cannot  be  determined.  Accordingly,  it 
cannot  now  be  concluded  that  the  appli¬ 
cant  is  financially  qualified. 

It  further  appearing,  that,  in  view  of 
the  foregoing,  the  Commission  is  unable 
to  make  the  statutory  finding  that  a 
grant  of  the  subject  applications  would 
serve  the  public  interest,  convenience, 
and  necessity,  and  is  of  the  opinion  that 
the  applications  must  be  designated  for 
hearing  in  a  consolidated  proceeding  on 
the  issues  set  forth  below : 

It  is  ordered.  That,  pursuant  to  section 
309(e)  of  the  Communications  Act  of 
1934,  as  amended,  the  applications  are 
designated  for  heating  in  a  consolidated 
proceeding,  at  a  time  and  place  to  be 
specified  in  a  subsequent  order,  upon  the 
following  issues: 

1.  To  determine  the  areas  and  popula¬ 
tions  which  would  receive  primary  serv¬ 
ice  from  the  proposals  herein  and  the 
availability  of  other  primary  service  to 
such  areas  and  populations. 

2.  To  determine  whether  either  of  the 
applicants  is  financially  qualified  to  con¬ 
struct  and  operate  its  proposed  station. 

3.  To  determine,  in  the  light  of  section 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  which  of  the  proposals 
would  better  provide  a  fair,  effleient,  and 
equitable  distribution  of  radio  service. 

4.  To  determine,  in  the  light  of  the 
evidence  adduced  pursuant  to  the  fore¬ 
going  issues  which,  if  either,  of  the  appli¬ 
cations  should  be  granted. 

It  is  further  ordered.  That,  in  the  event 
of  a  grant  of  either  of  the  applications 
herein,  the  construction  permit  shall 
contain  the  following  condition:  Pending 
a  final  decision  in  Docket  No.  14419  with 
respect  to  presunrise  operation  with  day¬ 
time  facilities,  the  present  provisions  of 
§  73.87  of  the  Commission  rules  are  not 
extended  to  this  authorization,  and  such 
operation  is  precluded. 

It  is  further  ordered.  That,  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  herein,  pursuant  to 
§  1.221(c)  of  the  Commission  rules,  in 
person  or  by  attorney,  shall,  within  20 
days  of  the  mailing  of  this  order,  file 
with  the  Commission  in  triplicate  a  writ¬ 
ten  appearance  stating  an  intention  to 
appear  on  the  date  fixed  for  the  hearing 
and  present  evidence  on  the  issues  speci¬ 
fied  in  this  order. 

It  is  further  ordered.  That  the  appli¬ 
cants  herein  shall,  pursuant  to  section 
311(a)  (2)  of  the  Communications  Act  of 
1934,  as  amended,  and  §  1.594  of  the 
Commission’s  rules,  give  notice  of  the 
hearing,  either  individually  or,  if  feasible 
and  consistent  with  the  rules,  jointly, 
within  the  time  and  in  the  manner  pre¬ 
scribed  in  such  rule,  and  shall  advise  the 
Commission  of  the  publication  of  such 
notice  as  required  by  §  1.594(g)  of  the 
rules. 

Released:  April 26, 1965. 

Federal  Communications 
Commission,* 

[seal]  Ben  F.  Waple, 

Secretary. 

[F.R.  Doc.  65-4602;  Piled,  Apr.  28,  1965; 

8:48  a.m.] 


1  Commissioner  Lee  absent. 


[Docket  Nos.  15849, 15850;  FCC  65M-509] 

RADIO  STATION  WKEU  AND 
TELERAD,  INC. 

Order  Continuing  Hearing 

In  re  appheations  of  Radio  Station 
WKEU,  Griffin,  Ga.,  Docket  No.  15849, 
File  No.  BPH-4663:  Telerad,  Inc.,  Grif¬ 
fin,  Ga.,  Docket  No.  15850,  File  No.  BPH- 
4664;  for  construction  permits. 

The  Hearing  Examiner  having  under 
consideration  the  informal  request  filed 
herein  on  April  22, 1965,  by  Radio  Station 
WKEU  for  continuance  of  procedural 
dates; 

It  appearing,  that  all  parties  have  con¬ 
sented  to  immediate  consideration  and 
grant  of  said  request  and  good  cause  is 
present  for  a  grant  thereof  in  that  the 
parties  have  entered  into  an  agreement 
looking  toward  termination  of  the  pro¬ 
ceeding  without  hearing : 

It  is  ordered.  This  23d  day  of  April 
1965  that  the  said  request  is  granted; 
the  date  for  exchange  of  all  exhibits  to 
be  offered  into  evidence  is  extended  from 
April  28,  1965,  to  May  28,  1965;  the  date 
for  notification  of  witnesses  to  be  called 
for  cross-examination  is  extended  from 
May  7,  1965,  to  June  7,  1965;  and  the 
hearing  presently  scheduled  to  com¬ 
mence  on  May  18,  1965,  is  continued  to 
June  21,  1965. 

Released:  April  26,  1965. 

Federal  Communications 
Commission, 

[seal]  Ben  F.  Waple, 

Secretary. 

[F.R.  Doc.  65-4503;  Filed,  Apr.  28,  1965; 

8:48  a.m.] 


[Docket  Nos.  15967,  15968;  FCC  65-323] 

WAYNESBORO  BROADCASTING 
CORP.  AND  MUSIC  PRODUCTIONS, 
INC. 

Order  Designating  Applications  for 
Consolidated  Hearing  on  Stated 
Issues 

In  re  applications  of  Waynesboro 
iBroadcasting  Corp.,  Waynesboro,  Va., 
Docket  No.  15967,  File  No.  BPH-4533, 
requests:  92.7mc,  No.  224,  170w(H) ; 
170w(V) ;  1024  feet:  Music  Productions, 
Inc.,  Waynesboro,  Va.,  Docket  No.  15968, 
File  No.  BPH-4613,  requests:  92.7mc,  No. 
224;  3kw:  179  feet:  for  construction 
permits. 

At  a  session  of  the  Federal  Communi¬ 
cations  Commission  held  at  its  offices  in 
Washington,  D.C.,  on  the  21st  day  of 
April  1965; 

The  Commission  having  under  consid¬ 
eration  the  above-captioned  and  de¬ 
scribed  applications; 

It  appearing,  that,  except  as  indicated 
by  the  issues  specified  below,  each  of  the 
applicants  is  legally,  technically,  finan¬ 
cially,  and  otherwise  qualified  to  con¬ 
struct  and  operate  as  proposed;  and 
It  further  appearing,  that  the  above- 
captioned  applications  are  mutually  ex¬ 
clusive  in  that  operation  by  the  appli¬ 
cants  as’  proposed  would  result  in 
mutually  destructive  interference:  and 
It  further  appearing,  that  inasmuch 
as  objections  have  been  raised  by  the 
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NOTICES 


Naval  Radio  Research  Observatory  with 
respect  to  each  of  the  above-captioned 
applications,  an  issue  will  be  specified 
to  determine  whether  the  proposals 
would  cause  interference  to  operations  at 
the  Naval  Radio  Research  Observatory; 
and 

It  further  appearing,  that,  in  view  of 
the  foregoing,  the  Commission  is  un¬ 
able  to  make  the  statutory  finding  that 
a  grant  of  the  subject  applications  would 
serve  the  public  interest,  convenience, 
and  necessity,  and  is  of  the  opinion  that 
the  applications  must  be  designated  for 
hearing  in  a  consolidated  proceeding  on 
the  issues  set  forth  below: 

It  is  ordered.  That,  pursuant  to  sec¬ 
tion  309(e)  of  the  Communications  Act 
of  1934,  as  amended,  the  applications  are 
designated  for  hearing  in  a  consolidated 
proceeding,  at  a  time  and  place  to  be 
specified  in  a  subsequMit  order,  upon  the 
following  issues: 

1.  To  determine  whether  the  proposals 
would  cause  interference  to  operations  at 
the  Naval  Radio  Research  Observatory. 

2.  To  determine,  on  a  comparative 
basis,  which  of  the  proposals  would 
better  serve  the  public  interest,  conven¬ 
ience,  and  necessity  in  light  of  the  evi¬ 
dence  adduced  pursuant  to  the  foregoing 
issues  and  the  record  made  with  respect 
to  the  significant  differences  between  the 
applicants  as  to: 

(a)  The  background  and  experience  of 
each  having  a  bearing  on  the  applicant’s 
ability  to  own  and  operate  the  FM  sta¬ 
tion  as  proposed. 

(b)  Proposals  of  each  of  the  appU- 
cants  with  respect  to  the  management 
and  operation  of  the  FM  broadcast  sta¬ 
tion  as  proposed. 

(c)  The  programming  services  pro¬ 
posed  in  each  of  the  above-captioned 
applications. 

3.  To  determine,  in  the  light  of  the 
evidence  adduced  pmsuant  to  the  fore¬ 
going  issues  which,  if  either,  of  the  ap¬ 
plications  should  be  granted. 

It  is  further  ordered.  That  the  Naval 
Radio  Research  Observatory,  Sugar 
Grove,  W.  Va.,  is  made  a  party  to  the 
proceeding. 

It  is  further  ordered.  That,  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  and  party  respond¬ 
ent  herein,  pursuant  to  §  1.221(c)  of  the 
Commission’s  rules,  in  person  or  by  at¬ 
torney,  shall,  within  20  days  of  the  mail¬ 
ing  of  this  order,  file  with  the  Commis¬ 
sion  in  triplicate,  a  written  appearance 
stating  an  intention  to  appear  on  the 
date  fixed  for  the  hearing  and  present 
evidence  on  the  issues  specified  in  this 
order. 

It  is  further  ordered.  That  the  appli¬ 
cants  herein  shall,  pursuant  to  section 
311(a)(2)  of  the  Communications  Act 
of  1934,  as  amended,  and  S  1.594  of  the 
Commission’s  rules,  give  notice  of  the 
hearing,  either  individually  or,  if  feasible 
and  consistent  with  the  rules,  jointly, 
within  the  time  and  in  the  manner  pre¬ 
scribed  in  such  rule,  and  shall  advise  the 


Commission  of  the  publication  of  such 
notice  as  required  by  §  1.594(g)  of  the 
rules. 

It  is  further  ordered.  That,  the  Issues 
in  the  above-captioned  proceeding  may 
be  enlarged  by  the  examiner,  on  his  own 
motion  or  on  petition  properly  filed  by  a 
party  to  the  proceeding,  and  upon  suffi¬ 
cient  allegations  of  fact  in  support  there¬ 
of,  by  the  addition  of  the  following  issue: 
To  determine  whether  the  funds  avail¬ 
able  to  the  applicant  will  give  reasonable 
assurance  that  the  proposals  set  forth  in 
the  application  will  be  effectuated. 

Released:  April  26,  1965. 

Federal  Comuunications 
Commission,* 

[seal]  BenF.  Waple, 

Secretary. 

[P.R.  Doc.  65-4504;  Filed.  Apr.  28,  1965; 

8:48  ajn.] 


[Docket  Nob.  15886, 15887;  PCC  65M-5101 

WMEN,  INC.,  AND  TALLAHASSEE 
APPLIANCE  CORP. 

Order  Scheduling  Further 
Prehearing  Conference 

In  re  applications  of  WMEN,  Inc., 
Tallahassee,  Fla.,  Docket  No,  15886,  File 
No.  BPH-4127;  Tallahassee  Appliance 
Corp.,  Tallahassee,  Fla.,  Docket  No. 
15887,  File  No.  BPH-4228;  for  construc¬ 
tion  permits. 

For  reasons  stated  on  the  record  at  the 
prehearing  conference  held  herein  this 
day  and  incorporated  herein  by  refer¬ 
ence: 

It  is  ordered.  This  23d  day  of  April 
1965,  that  the  hearing,  presently  sched¬ 
uled  for  May  12,  1965,  is  continued  to  a 
date  to  be  established  by  further  order; 
and 

It  is  further  ordered,  'That  a  further 
prehearing  conference  is  scheduled  for  9 
a.m.,  July  23,  1965. 

Released:  April  26, 1965. 

Federal  Communications 
Commission, 

[seal]  Ben  F.  Waple, 

Secretary. 

IF.R.  Doc.  65-4505;  PUed,  Apr.  28,  1965; 

'  8:48  ajn.] 


[Docket  Nob.  14208,  14228;  PCC  65M-496] 

WMOZ,  INC. 

Statement  and  Order  After 
Prehearing  Conference 

In  re  application  of  WMOZ.  Inc.,  Mo¬ 
bile.  Ala.,  Docket  No.  14208,  FUe  No. 
BR-2797,  for  renewal  of  license  of  Sta¬ 
tion  WMOZ,  Mobile,  Ala.;  Docket  No. 
14228,  revocation  of  license  of  Edwin  H. 
Estes  for  Standard  Broadcast  Station 
WPFA,  Pensacola,  Fla. 


1  Commissioner  Lee  absent. 


At  today’s  prehearing  conference, 
among  other  things  the  following  sched¬ 
ule  was  adopted: 

Further  prehearing  conference — ^May  14, 
1965,  at  9  a.m. 

Hearing  (where  ordered  by  Chief  Hearing 
Examiner) — Jime  15,  1965. 

So  ordered,  ’This  22d  day  of  April  1965. 
Released:  April  26.  1965. 

Federal  Communications 

Commission, 

[seal]  Ben  F.  Waple, 

Secretary. 

[P.R.  Doc.  65-4506;  Filed,  Apr.  28,  1965; 

8:48  a.m.] 

DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

ADVISORY  COUNCIL  ON  EMPLOYEE 
WELFARE  AND  PENSION  BENEFIT 
PLANS 

Recommendations  for  Appointment 

Section  14  of  the  Welfare  and  Pension 
Plans  Disclosure  Act  Amendments  of 
1962  (76  Stat.  40. 41.  29  UB.C.  308e)  pro- 
vides  for  the  establishment  of  an  “Advi¬ 
sory  Council  on  Employees  Welfare  and 
Pension  Benefit  Plans”  which  is  to  con¬ 
sist  of  13  members  to  be  appointed  as 
follows:  One  from  the  insurance  field, 
one  from  the  corporate  trust  field,  two 
from  management,  four  from  labor,  and 
two  from  other  interested  groups,  all  of 
whom  are  to  be  appointed  by  the  Secre¬ 
tary  from  among  persons  recommended 
by  organizations  in  the  respective  groups. 
The  additional  three  representatives  are 
to  be  appointed  from  the  general  public 
by  the  Secretary.  The  prescribed  duties 
of  the  Council  are  to  advise  the  Secre¬ 
tary  with  respect  to  the  carrying  out  of 
his  functions  imder  the  Welfare  and 
Pension  Plans  Disclosure  Act,  as 
amended,  and  to  submit  to  the  Secretary 
recommendations  with  resp>ect  thereto. 
’The  Council  is  required  to  meet  at  least 
twice  each  year  and  at  such  other  times 
as  the  Secretary  requests. 

To  assure  continuity  in  the  handling 
of  the  business  of  the  Council,  a  rotation 
system  is  provided  whereby  the  2-year 
terms  of  approximately  half  the  mem¬ 
bers  expire  each  year.  The  groups  rep¬ 
resented  by  the  members  whose  terms 
expire  on  June  30,  1965,  are  as  follows: 
labor  (2),  the  insurance  field  (1),  man¬ 
agement  (2)  and  the  public  (1).  Ap¬ 
pointments  of  new  members  will  be  for 
2-year  terms,  beginning  July  1, 1965. 

Accordingly,  notice  is  hereby  given 
that  any  organization  desiring  to  recom¬ 
mend  persons  for  appointment  to  the 
“Advisory  Council  on  Employee  Welfare 
and  Pension  Benefit  Plans”  may  submit 
recommendations  to  the  Secretary  of 
Labor,  14th  Street  and  Constitution  Ave¬ 
nue  NW.,  Washington,  D.C.,  20210,  on  or 
before  May  30,  1965.  ’The  recommenda¬ 
tion  may  be  in  the  form  of  a  letter,  reso- 
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lution,  or  petition,  signed  by  an  author¬ 
ize  official  of  the  organization.  Each 
reconunendation  shall  identify  the  can¬ 
didate  by  name,  occupation  or  position, 
and  address.  It  shall  specify  the  field  or 
group  which  he  would  represent  for  pur¬ 
poses  of  section  14  of  the  Act,  and 
whether  he  is  available  and  would  accept. 

Signed  at  Washington,  D.C.,  this  26th 
day  of  April  1965. 

James  J.  Reynolds, 
Assistant  Secretary 
for  Labor -Management  Relations. 
IP.B.  Doc.  65-4526;  Piled,  Apr.  28,  1965; 

8:49  a.m.| 


FEDERAL  POWER  COMMISSION 

(Docket  No.  0-3058  etc.] 

SIGNAL  OIL  &  GAS  CO.  ET  AL. 

Notice  of  Applications  for  Certificates, 

Abandonment  of  Service  and  Peti¬ 
tions  To  Amend  Certificates  ^ 

April  20, 1965. 

Take  notice  that  each  of  the  Appli¬ 
cants  listed  herein  has  filed  an  applica¬ 
tion  or  petition  pursuant  to  section  7  of 
the  Natural  Gas  Act  for  authorization  to 
sell  natural  gas  in  interstate  commerce 
or  to  abandon  service  heretofore  author¬ 
ized  as  described  herein,  alias  more  fully 
described  in  the  respective  applications 
and  amendments  which  are  on  file  with 
the  Commission  and  open  to  public  in¬ 
spection. 

Protests  or  petitions  to  intervene  may 
be  filed  with  the  Federal  Power  Commis¬ 
sion,  Washington,  D.C.,  20426,  in  accord¬ 
ance  with  the  rules  of  practice  and  pro¬ 
cedure  (18  CPR  1.8  or  1.10)  on  or  before 
May  12, 1965. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject 
to  the  jurisdiction  conferred  upon  the 
Federal  Power  Commission  by  sections  7 
and  15  of  the  Natural  Gas  Act  and  the 
Commission’s  rules  of  practice  and  pro¬ 
cedure,  a  hearing  will  be  held  without 
further  notice  before  the  Commission  on 
all  applications  in  which  no  protest  or 
petition  to  intervene  is  filed  within  the 
time  required  herein,  if  the  Commission 
on  its  own  review  of  the  matter  believes 
that  a  grant  of  the  certificates  or  the 
authorization  for  the  proposed  abandon¬ 
ment  is  required  by  the  public  conven¬ 
ience  and  necessity.  Where  a  protest  or 
petition  for  leave  to  intervene  is  timely 
filed,  or  where  the  Commission  on  its  own 
motion  believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
be  represented  at  the  hearingK 

Joseph  H.  Gutride, 

Secretary. 

‘  This  notice  does  not  provide  for  consolida¬ 
tion  for  bearing  of  the  several  matters  cov¬ 
ered  herein,  nor  should  It  be  so  construed. 


Docket  No. 
and 

date  filed 

Applicant 

Purchaser,  field,  and  location 

Price 
per  Mcf 

Pres¬ 

sure 

base 

0-3068 . 

Signal  Oil  &  Gas  Co.  (successor  to 

El  Paso  Natural  Gas  Co.,  Northwest 

>9.5 

14.65 

E  4-8-65 

G-8325 _ _ 

John  I.  Moore,  et  al.),  1010  Wilshire 
Blvd.  Los  Angeles,  Calif.,  90017. 
Petroleum  Corp.  of  Texas  (successor 

Todd  Field,  Crockett  County, 
Tex. 

Kansas-Nebraska  Natural  Gas  Co., 

11.0 

14.65 

E  4-12-65 

G-8817 . 

to  Texola  Drilling  Co.,  Inc.),  Poet 
Office  Box  752,  Breckenridge,  Tex. 
The  California  Co.,  a  division  of 

Inc.,  Hugoton  Field,  Texas 
County,  Okla. 

Tennessee  Gas  Transmission  Co., 

22.78333 

15.025 

C  4-12-65 

0-14152 . 

California  Oil  Co.,  1111  Tulane 
Ave.,  New  Orleans,  La.,  70112. 
Union  Oil  Co.,  of  California,  Union 

Little  Temple  Field,  Lafourche 
Parish,  La. 

Natural  Gas  Pipeline  Co.  of  Amer¬ 
ica,  Camrick  Southeast  Gas  Pool, 
Beaver  County,  Okla. 

Elpaso  Natural  Gas  Co.,  Aneth 

(•) 

D  3-30-65 

CI60-419 . 

Oil  Center,  Los  Angeles,  Calif., 
90017. 

llelbing  and  Podpechan,  418  Hinkle 

•17.7 

14.65 

A  4-1-60 

CI62-366 . 

Bldg.,  Roswell,  N.  Mex. 

Calvert  Exploration  Co.  (Operator), 

Field,  San  Juan  County,  Utah. 
Panhandle  Eastern  Pipe  Line  Co., 

17.0 

14.65 

E  4-13-65 

et  al.  (successor  to  Mid-America 

Six  Mile  Field,  Beaver  County, 

CI62-409 . . 

Minerals,  Inc.),  National  Bank  of 
Tulsa  Bldg.,  Tulsa  3,  Okla. 

E.  J.  Dunigan,  Jr.,  Trustee  (succes- 

Okla. 

El  Paso  Natural  Gas  Co.,  South 

« 13.0 

14.65 

E  3-15-65 

CI62-1218 . . 

sor  to  E.  J.  Dunigan,  Jr.),  Post 
Office  Box  261,  Pampa,  Tex. 

Oil  6i  Gas  Property  Management, 

Erick  Field,  Beckham  County, 
Okla. 

El  Paso  Natural  Gas  Co.,  San  Juan 

lao 

15.025 

E  3-29-6.'i 

CI62-1377 . 

Inc.  (Operator),  et  al.  (successor  to 
I.ignum  Oil  Co.),  6th  Floor,  C&I 
Life  Bldg.,  Houston,  Tex. 

Calvert  Exploration  Co.  (Operator), 

Basin,  Rio  Arriba  and  San  Juan 
Counties,  N.  Mex. 

Northern  Natural  Gas  Co.,  Six  Mile 

17.0 

14.65 

E  4-13-6.5 

CI63-444 . — 

et  al.  (.successor  to  Mid-America 
Minerals,  Inc.),  National  Bank  of 
Tulsa  Bldg.,  Tulsa  3,  Okla. 

Field,  Beaver  County,  Okla. 

17.0 

14.65 

E  4-13-6.5 

CI63-104I . 

Shell  Oil  Co.  (Operator),  50  W'est 

Inc.  Camrick  Field,  Beaver 
County,  Okla. 

Northern  Natural  Gas  Co.,  Tippett 

14.58784 

14.65 

C  4-12-65 
CI64-332 . 

50th  St.,  New  York,  N. Y.,  10020. 
Sunland  Refining  Corp.,  Post  Office 

Plant,  Crockett  County,  Tex. 

El  Paso  Natural  Gas  Co.,  Huerfano- 

13.0 

15.025 

C  4-12-65 

CI64-519... . 

Box  1512,  Fresno,  Calif. 

Calvert  Exploration  Co.  (Operator), 

Dakota  Unit,  San  Juan  County, 
N.  Mex. 

Northern  Natural  Gas  Co..  East 

15.0 

14.65 

E  4-13-65 

nTft4  .'ifta 

et  al.  (successor  to  Mid-America 
Minerals,  Inc.),  National  Bank 
of  Tulsa  Bldg.,  Tulsa  3,  Okla. 

Balko  Field,  Beaver  County, 
Okla. 

Natural  Gas  Pipeline  Co.  of  .\merica, 
Camrick  Southeast  Gas  Pool, 

•16.0 

14.65 

E  4-13-65 

CI64-1284- 

. do . 

Beaver  County.  Okla. 
Transcontinental  Gas  Pipe  Line 
Corp.,  South  Tilden  Field,  Mc¬ 
Mullen  County,  Tex. 

14. 189 

14.65 

E  4-13-65 

CI65-30 . 

17.0 

14.65 

E  4-13-65 
CI65-232 . 

A.  M.  Rozeman,  et  al.  (successor  to 

Field,  Beaver  County,  Okla. 
United  Gas  Pipe  Line  Co..  Bethany 

10. 8876 

14.65 

E4-6-65 

CI65-318 . 

Javelin  Oii  Co.,  Inc.),  Post  Office 
Box  302,  Shreveport,  La. 

D.  J.  Simmons,  et  al.,  3590  McCart 

Field,  Panola  County,  Tex. 

United  Gas  Pipe  Line  Co.,  Mbiiroe 

11.0 

14.65 

C  4-9-65 

C 165-984 . 

St.,  Ft.  Worth,  Tex. 

Great  Plains  Laiid  Co.,  et  al.,  c/o 

Gas  Field,  Ouachita  Parish,  La. 
United  Gas  Pipe  Line  Co.,  Ada 

18.25  - 

15.025 

F  4-5-65 . 

Martin  L.  Allday,  Esq.,  Lynch  & 
ChappeU,  201  Wall  Bldg.,  Mid- 

Field,  Bienville  Parish,  La. 
Arkansas  Louisiana  Gas  Co.,  Ada 

13.453 

15.025 

CI65-992 . 

land,  Tex. 

Thomas  N.  Berry  &  Co.,  and  The 

Field,  Bienville  Parish,  La. 
Panhandle  Eastern  Pipe  Line  Co., 

17.0 

14.65 

A  4-8-65 

CI65-997 . 

Greenlee  Children  Trust  No.  1, 
Post  Office  Box  111,  Stillwater, 
Okla. 

Continental  Oil  Co.,  Post  OfiQce 

South  Teagarden  Field,  Woods 
County,  Okla. 

El  Paso  Natural  Gas  Co.,  various 

13.0 

15.025 

A  4  8-65 

C 165-998 . 

Box  2197,  Houston,  Tex.,  77001. 

Texaco  Inc.,  Post  Office  Box  52332, 

fields,  Rio  Arriba  and  San  Juan 
Counties,  N.  Mex. 

Panhandle  Eastern  Pipe  Line  Co., 

17.0 

14.65 

A  4-8-65 

C165-999 . 

Houston,  Tex.,  77052. 

Guymon  Southeast  Field,  Texas 
County,  Okla.  , 

Panhandle  Eastern  Pipe  Line  Co., 
Sampsel  Northeast  Field,  Cimar¬ 
ron  CounU-,  Okla. 

Panhandle  Eastern  Pipe  Line  Co., 

17.0 

14.65 

A  4-8-65 

CI65-1000 . 

Gulf  Oil  Corp.,  Post  OflSce  Box 

17.0 

14.65 

A  4-9-65 

CI65-1001 . 

1589,  Tulsa,  Okla.,  74102. 

Amerada  Petroleum  Corp.  (Oper- 

Frantz  Field,  Ochiltree  and  Hans¬ 
ford  Counties,  Tex. 

Natural  Gas  Pipeline  Co.  of  Amer¬ 
ica,  Putnam  Field,  Dewey  Coun¬ 
ty,  Okla. 

17.0 

14.65 

A  4-12-65 

CI65-1002 . 

ator),  et  al..  Post  Office  Box  2040, 
Tulsa,  Okla.,  74102. 

.  Continental  Oil  Co.,  Post  OfiQce 
Box  2197,  Houston,  Tex.,  77001. 

15.384 

15.025 

A  4-9-65 

kali  Creek  Field,  Fremont 

C 165-1003 . 

.  Tidewater  Oil  Co^  Post  Office  Box, 
1404,  Ilouston,  Tex.,  77001. 

.  Calvert  Exploration  Co.  (Opera¬ 
tor),  et  al.  (successor  to  Mid-Amer- 

County,  Wyo. 

Depleted 

17.0 

B  4-12-65 

C 165-1004 . 

West  Rock  Island,  Colorado 
County,  Tex. 

14.65 

F  4-13-65 

cane  Field,  Beaver  County,  Okla. 

CI65-1005 . . 

A  4-12.65 

CI65-1006 . . 

iea  Minerals,  Inc.),  National  Bank 
of  Tulsa  Bldg.,  Tulsa  3,  Okla. 

.  Phillips  Petroleum  Co.,  Bartles¬ 
ville,  Okla. 

Michigan  Wisconsin  Pipe  Line  Co., 
Gageby  Creek  Field,  Wheeler 
County,  Tex. 

17.0 

Depleted 

14.65 

B  4-12-65 _ 

ator).  Post  Office  Box  758,  Ard¬ 
more,  Okla.,  73401. 

Greenville  Oil  Field,  Love  Coun¬ 
ty,  Okla. 

1 

Filing  code:  A— Initial  service. 

_  B — Abandonment. 

C— Amendment  to  add  acreage. 
D— Amendment  to  delete  acreage. 
E— Succession. 

F— Partial  succession. 

See  footnotes  at  end  of  table. 
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Docket  N& 
and 

date  filed 

Applicant 

Purchaser,  field,  and  location 

Price 
per  Mcf 

Pres¬ 

sure 

base 

(  165-1007 . 

B  4-12-65 

Skelly  Oil  Co.,  Post  Oflice  Box 
1650,  Tulsa,  Okla. 

Cbamplin  Petroleum  Co.,  East 
Quthrie  Lake  Field,  Logan 
County,  Okla. 

Panhandle  Eastern  Pipe  Line  Co., 
Northwest  Oakdale  Field,  Woods 
County,  Okla. 

Depleted 

C165-1008 . 

A  4-12-65 

SheU  Oil  Co.,  50W'est  50th  St.,  New 
York,  N.Y.,  10020. 

17.0 

1165 

C165-1009 . 

A  4-12-65 

Continental  Oil  Co.,  Post  Office 
Box  2197,  Houston,  Tex.,  77001. 

Natural  Oas  Pipeline  Co.  of  America, 
Mobeetie  Area,  Wheeler  County, 
Tex. 

17.0 

1165 

C 165-1010. . 

B  4-7-65 

Soldo  Petroleum  Co.,  970  First  Na¬ 
tional  Oflice  Bidg.,  Oklahoma 
Cltv,  Okla.,  73102. 

United  Gas  Pipe  Line  Co.,  Cameron 
School  Board  Lease,  Cameron 
Parish,  La. 

(•) 

C165-1011 . 

F  4-12-65 

Rutter  &  Co.,  Ltd.,  et  td.,  500 
North  Big  Spring,  Midland,  Tex. 

El  Paso  Natural  Gas  Co.,  Spraberry 
Trend  Field,  Glasscock  County, 
Tex. 

16.0 

1165 

C165-1012 . 

B  4-13-65 

Socony  Mobil  Oil  Co.,  Inc.,  150 
East  42d  St.,  New  York,  N.Y., 
10017. 

Colorado  Interstate  Gas  Co.,  Adams 
Ranch  Field,  Meade  County, 
Kans. 

Assigned 

CI65-1013 . 

A  4-14-65 

Standard  Oil  Co.  of  Texas,  a  divi¬ 
sion  of  California  Oil  Co.,  Post 
Office  Box  1249,  Houston,  Tex., 
77001.  I 

N atural  Oas  Sipeline  Co.  of  America, 
Sejita  Yegua  Field,  Duval 
County,  Tex. 

16.0 

1165 

0165-1014 . 

A  4-14-65 

N.  O.  Clark,  Post  Office  Box  427, 
Charleston,  W.  Va.  I 

Equitable  Gas  Co.,  acreage  in  Lewis 
County,  W.  Va. 

25.0 

15.325 

CI66-1015 . 

A  4-14-65 

Colorado  Oil  &  Oas  Corp.,  Box  749, 
Denver,  Colo.,  80201. 

Cities  SCTvice  Oas  Co.,  Nurse, 
Northeast  Field,  Barber  County, 
Kans. 

14.0 

1165 

CI65-1016 . 

A  4-14-65 

Longhorn  Production  Co.  (Opera¬ 
tor),  et  al.,  540  Meadows  Bldg., 
Dtdlas,  Tex. 

Natural  Oas  Pipeline  Co.  of  Amer¬ 
ica,  acreage  in  Wise  County,  Tex. 

16.0 

1165 

0165-1017 . 

A  4-14-65 

Sklar  Producing  Co.,  Inc.,  2925 
Mansfield  Rd.,  Shreveport,  La. 

Bluebonnet  Oas  Corp.,  South 
Bayou  Mallet  Field,  Acadia 
Parish,  La. 

15.0 

15.025 

CI65-1018 . 

A  4-14-65 

.  Standard  Oil  Co.  of  Texas,  a  divi¬ 
sion  of  California  Oil  Co.,  Post 
Office  Box  1249,  Houston,  Tex., 
77001. 

Natural  Oas  Pipeline  Co.  of  Amer¬ 
ica,  Dagger  Draw  Area,  Eddy 
County,  N.  Mex. 

16.0 

1165 

>  An  Increase  In  rate  to  15.5  cents  per  Mcf  was  filed  for  and  suspended  in  Docket  No.  R160-120,  but  has  not  been 
made  effective. 

*  Deletes  certain  acreage  released  from  contract. 

•  Temporary  certificate  issued  June  3,  1960,  as  amended  July  15, 1960,  permitted  collection  of  rate  of  20.0  cents  per 
Mcf  subject  to  refund  to  floor  or  17.7  cents  per  Mcf.  By  letter  dated  Aue.  27,  1964,  Applicant  agreed  to  accept 
permanent  certificate  at  17.7  cents  per  Mcf  and  agreed  to  refund  moneys  collected  in  excess  thereof. 

*  Rate  in  effect  subject  to  refund  in  Docket  No.  RI64-586. 

»  Rate  in  effect  subject  to  refund  in  Docket  No.  RI63-409. 

•  AppUcant  has  no  contract  lor  sale  of  gas. 

IF.R.  Doc.  65-4380;  Filed,  Apr.  28, 1965;  8:45  a.m.] 


IDocket  No.  RP61-18  etc.] 

UNITED  GAS  PIPE  LINE  CO.  ET  AL. 

Order  Releasing  Certain  Refunds  and 
Requiring  Reports  of  Intended  Dis¬ 
position  of  Other  Refundable 
Amounts 

April  21, 1965. 

United  Gas  Pipe  Line  Co.,  Docket  No. 
RP61-18,  RP63-1,  RP65-1;  Natural  Gas 
Pipeline  Co.  of  America,  Docket  No. 
RP65-54:  Southern  Natural  Gas  Co., 
Docket  No.  RP65-55;  Tennessee  Gas 
Transmission  Corp.,  Docket  No.  RP65- 
56;  Texas  Gas  Transmission  Corp., 
Docket  No.  RP65-57. 

The  Commission  by  order  issued  De¬ 
cember  23,  1964,  approved  a  rate  settle¬ 
ment  in  the  United  Gas  Pipe  Line 
Co.  dockets  captioned  above,  and  among 
other  things,  directed  United  to  retain  all 
amounts  refundable  to  its  customers, 
pending  further  order  prescribing  the 
disposition  of  those  amounts.  That  order 
also  provided  for  certain  procedures  and 
the  filing  of  reports  to  aid  us  in  the  dis¬ 
position  of  the  retained  amounts.  The 
procedures  prescribed  contemplated  ef¬ 
fectuation  of  our  purpose  that  there  be  a 
proper  and  equitable  distribution  of  the 
funds  of  money  created  by  our  own  proc¬ 
ess  (Opinion  No.  428A,  issued  September 
2,  1964,  mimeo.  ed.  p.  9). 

On  January  6,  1965,  United  filed  the 
report  required  by  paragraph  (C)  of  our 
order  issued  December  23,  1964.  No  ob¬ 
jections  thereto  have  been  received. 
United  sells  natural  gas  for  resale  at 


rates  subject  to  our  jurisdiction  to  the 
distributor  customers  listed  in  that  re¬ 
port  and  to  the  following  natural  gas 
pipeline  companies:  Mississippi  River 
Fuel  Corp.,  Mississippi  River  Transmis¬ 
sion  Corp.,  Natural  Gas  Pipeline  Co. 
of  America,  Southern  Natural  Gas  Co., 
Texas  Eastern  Transmission  Corp.,  and 
Texas  Gas  Transmission  Corp.  United 
also  renders  a  transportation  service,  at 
rates  subject  to  our  jurisdiction,  to 
Southern  Natural  Gas  Co.  and  Tennessee 
Gas  Transmission  Co.  Pursuant  to  our 
order  issued  December  23,  1964,  United 
has  retained  the  amounts  refundable  to 
its  jurisdictional  distributor  customers 
and  to  the  listed  pipeline  customers  ap¬ 
plicable  to  gas  purchased  or  transporta¬ 
tion  service  received  during  the  period 
June  15,  1961,  through  August  31, 
1964.  In  Appendix  A  to  the  settlement 
agreement  approved  by  that  order,  the 
amount  thus  being  retained  by  United  is 
shown  to  aggregate  $17,053,785. 

In  addition,  that  appendix  also  reveals 
that  certain  producer  suppliers  of  United 
are  ■  retaining  $3,104,097  of  refundable 
amounts.  This  sum  includes  some 
$2,187,315  refundable  to  United  by  Hum¬ 
ble  Oil  &  Refining  Co.  pursuant  to  the 
rate  settlement  in  Docket  No.  G-9287, 
et  al.,  approved  by  our  order  issued  July 
8,  1964,  which  will  be  separately  dealt 
with  in  orders  to  be  issued  in  that  pro¬ 
ducer  docket.  Accordingly  the  actions 
taken  in  the  instant  order  have  no  ap¬ 
plication  to  monies  which  United  or  its 
-  customers  may  receive  as  an  outgrowth 


of  the  release  of  the  retained  refunds  now 
in  the  hands  of  Humble. 

It  now  appears  that  it  would  be  ap¬ 
propriate  to  authorize  United  to  fiow- 
through  the  amoimts  refundable  to  those 
of  its  jurisdictional  customers  which  are 
distribution  companies,  and  to  Missis¬ 
sippi  River  Fuel  Corp.  (Fuel)  and  Mis¬ 
sissippi  River  Transmission  (Transmis¬ 
sion)'  Co.  Fuel  and  Transmission,  by 
the  terms  of  the  agreement  in  Docket 
Nos.  RP61-21,  et  al.  and  the  Commis¬ 
sion’s  order  issued  August  7,  1964,  in 
those  dockets,  are  obligated  to  flow¬ 
through  the  total  amount  of  such  re¬ 
funds  allocable  to  their  jurisdictional 
customers  and  none  of  those  customers 
are  subject  to  the  rate  regulatory  au¬ 
thority  of  this  Commission  with  respect 
to  the  transmission  herein  involved. 

The  refunds  thus  released  to  Fuel  or 
Transmission  and  United’s  immediate 
distributor  customers,  amount  to  more 
than  $6,684,000  as  indicated  in  Appendix 
A  to  the  stipulation  and  agreement  dated 
December  16,  1964.  Such  released  re¬ 
funds  Include  those  suppliers  refunds 
already  paid  to  United  subject  to  the 
express  condition  that  they  shall  be 
retained  by  United  until  further  order  of 
the  Commission. 

It  is  also  our  purpose  to  expedite  the 
release  and  payment  of  refundable 
amounts  presently  being  retained  by  pro¬ 
ducer-suppliers  of  United.  Accordingly, 
United  is  hereby  authorized  to  flow¬ 
through  to  its  distributor  customers  and 
to  Fuel  and  Transmission  the  propor¬ 
tionate  part  of  the  amounts  received  by 
way  of  refund  from  such  producer- 
suppliers  attributable  to  gas  purchases 
between  June  15,  1961,  and  August  31, 
1964. 

Our  action  in  requiring  retention  by 
suppliers  of  refundable  amounts  is  in¬ 
tended  to  serve  only  the  limited  purpose 
of  eliminating  the  possibility  that  the 
immediate  release  and  pasrment  of  re¬ 
funds  to  a  pipeline  which  claims  that  it 
is  not  obligated  to  flow  through  such 
refunds,  or  portions  thereof,  to  its  own 
customers  would  create  a  permanent  and 
irremediable  gap  in  the  refund  line.* 
Where  no  such  gap  in  the  refund  line  is 
indicated,  we  will  authorize  the  release 
and  payment  of  retained  amounts  to  the 
pipeline  customers  of  United  to  the  ex¬ 
tent  that  the  recipient  pipeline  will  actu¬ 
ally  flow-through  the  refunds  to  its  own 
distributor  customers.  Further,  if  one 
of  United’s  primary  pipeline  customers 
is  obligated  to  refund  certain  amounts 
to  another  pipeline  within  our  rate  regu¬ 
latory  jurisdiction  which  is,  in  turn,  simi¬ 
larly  obligated  to  flow-through  to  its 
own  jurisdictional  customers  we  will  per¬ 
mit  such  release  and  payment. 


>  Pursuant  to  a  Commission  order  issued  ■ 
on  Dec.  30,  1964,  Transmission  acquired  the 
pipeUne  facilities  of  Fuel  as  of  Oct.  1,  1964. 
Accordingly,  refunds  attributable  to  gas  pur¬ 
chases  made  prior  to  that  closing  date  are 
payable  to  Fuel,  and  those  made  subsequently 
are  payable  to  Transmission. 

*See  settlement  orders  imposing  refund 
retention  requirements  in  Hunt  Oil  Co., 
Docket  Nos.  0-9065,  et  al.,  July  16,  1963; 
Humble  OU  &  Refining  Co.,  Docket  Nos.  G- 
9287,  et  al.,  July  8,  1964;  United  Oas  Pipe 
Line  Co.,  Docket  No.  RP63-1,  Sept.  2, 1964. 
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In  order  to  implement  this  policy,  it  is 
necessary  and  appropriate  that  each  of 
the  jurisdictional  pipeline  purchasers 
listed  in  the  caption  of  this  order  which 
may  receive  refunds  from  United  shall 
submit  the  report  hereinafter  required; 
indicating  whether  it  is  expressly  obli¬ 
gated  to  flow-through  the  amoimts  re¬ 
ceived,  whether  it  proposes  voluntarily  to 
pass  on  such  refunds  or  whether  it  in¬ 
tends  to  retain  the  whole  or  any  portion 
thereof.  No  such  reports  are  necessary, 
however,  with  respect  to  refundable 
amounts  now  in  the  hands  of  Hiunble 
Oil  &  Refining  Co.  (Humble) ,  in  Docket 
No.  G-9287,  et  al. 

Inasmuch  as  Texas  Eastern  has  ad¬ 
vised  the  Commission  that  it  proposes  to 
retain  all  amounts  refundable  to  it  ap¬ 
plicable  to  gas  purchases  during  the  pe¬ 
riod  herein  involved,  the  issues  raised  by 
Texas  Eastern’s  position  will  be  the  sub¬ 
ject  of  a  separate  proceeding. 

We  are  herein  expressly  reiterating  our 
prior  requirement  *  that  United  shall  re¬ 
tain  certain  refundable  amounts  now  or 
later  frozen  in  its  hands  or  received  from 
a  producer  supplier  (other  than  Humble) 
which  have  not  been  expressly  released 
herein  for  payment  to  Fuel  or  Trans¬ 
mission  and  to  its  own  immediate  dis¬ 
tributor  customers. 

The  Commission  orders: 

(A)  United  and  its  duly  authorized 
escrow  agent  are  hereby  authorized  to 
distribute  and  pay,  within  10  days  from 
the  date  of  this  order,  to  Fuel  and  Trans¬ 
mission  and  to  those  of  its  customers 
listed  in  the  designation  of  distributor 
customers  which  United  filed  on  Janu¬ 
ary  6,  1964,  all  amounts  (shown  in  Ap¬ 
pendix  A  to  the  settlement  agreement 
approved  by  our  order  issued  December 
23,  1964),  being  retained  by  either  of 
them  (including  supplier  refunds) .  which 
are  attributable  to  gas  purchased  from 
United  by  any  of  such  jurisdictional 
customers  during  the  period  covered  by 
United’s  rate  increase  filings  in  Docket 
No.  RP61-18  and  Docket  No.  RP63-1. 

(B)  Within  10  days  of  the  date  of  pay¬ 
ment  of  the  refunds  identified  in  order¬ 
ing  paragraph  (A)  above.  United  shall 
submit  to  this  Commission  a  copy  of  the 
releases  received  from  each  of  its  pipe¬ 
line  and  distributor  jurisdictional  cus¬ 
tomers  with  respect  to  the  refimds  au¬ 
thorized  herein. 

(C)  United  shall  retain  refunds  frozen 
by  prior  order  of  the  Commission  which 
have  not  been  specifically  released  by 
this  order,  under  the  terms  and  condi¬ 
tions  specified  in  ordering  paragraphs 
(H)  and  (I)  of  Opinion  No.  428-A 
entered  in  Docket  No.  RP63-1  on  Sep¬ 
tember  2,  1964,  until  the  Issuance  of  a 
further  order  directing  or  authorizing 
the  disposition  of  such  refunds:  Pro¬ 
vided,  however,  'That  any  amounts  re¬ 
ceived  by  United  from  Humble  in  Docket 
Nos.  0-9287,  et  al.,  shall  be  retained  and 
disposed  of  in  accordance  with  the  pro¬ 
visions  of  the  order  being  issued  this 
day  in  said  docket. 

(D)  Natural  Oas  Pipeline  Co.  of 
America,  Southern  Natural  Gas  Co.. 


^Pursuant  to  ordering  paragraphs  (C)  and 
(D)  of  our  order  of  Dec.  23,  1964,  captioned 
“Order  Approving  Rate  Settlement  and  Re¬ 
quiring  Retention  of  Certain  Refunds.” 

No.  82 - 19 


Tennessee  Gas  Transmission  Co.,  and 
Texas  Gas  Transmission  Corp.,  in  their 
respective  dockets  captioned  above,  shall 
submit,  in  triplicate  within  20  days  of 
the  date  of  Issuance  of  this  order,  a  de¬ 
tailed  report  showing: 

(i)  The  amount  received  from  each  of 
its  suppliers,  the  portion  if  any.  of  each 
such  amount  which  the  reporting  pipe¬ 
line  claims  it  has  a  right  to  retain,  to¬ 
gether  with  a  full  explanation  of  the 
basis  for  such  claim,  including  any  perti¬ 
nent  factual  circumstances. 

(ii)  The  portion  of  the  amounts  re- 
fimdable  under  Appendix  A  to  the  settle¬ 
ment  agreement  approved  by  our  order 
issued  December  23,  1964,  in  Docket  Nos. 
RP61-18,  et  al.,  which  each  proposes  to 
flow-through  to  its  jurisdictional  cus¬ 
tomers,  together  with  a  detailed  explana¬ 
tion  of  the  methods  and  allocation  fac¬ 
tors  used  in  determining  the  jurisdic¬ 
tional  portion  of  such  refunds. 

(iii)  The  proposed  plan  of  distribution 
of  the  respective  total  amounts  received 
from  each  producer-supplier,  setting 
forth  by  months,  by  rate  schedules,  and 
by  purchasers,  the  amount  to  be  refunded 
to  each  jurisdictional  customer,  the  bill¬ 
ing  determinants  used  to  compute  the 
refunds  to  each  customer  and  the  aggre¬ 
gate  amount  attributable  to  nonjurisdic- 
tional  sales  in  each  such  reporting 
period: 

Provided,  however.  That  such  reports 
need  not  include  refunds  attributable  to 
amounts  now  being  retained  by  Humble 
in  Docket  No.  G-9827.  et  al. 

The  reporting  pipeline  shall  serve  a 
copy  of  each  such  report  on  every  one  of 
its  jurisdictional  customers. 

By  the  Commission. 

[SEAL]  Joseph  H.  Gutride, 

Secretary. 

[P.R.  Doc.  65-4478;  Filed,  Apr.  28,  1965; 

8:46  a.m.] 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[812-1773] 

BOSTON  FUND,  INC. 

Notice  of  Filing  of  Application  for 
Order  Exempting  Sale  by  Open-End 
Company  of  Shares  at  Other  Than 
Public  Offering  Price  in  Exchange 
for  Assets  of  Closely  Held  Company 

April  23,  1965. 

Notice  is  hereby  given  that  Boston 
Fund,  Inc.  (“Boston  Fund”),  111  Devon¬ 
shire  Street,  Boston,  Mass.,  a  Massachu¬ 
setts  corporation  which  is  registered 
under  the  Investment  Company  Act  of 
1940  (“Act’’)  as  an  open-end  diversified 
investment  company,  has  filed  an  appli¬ 
cation  pursuant  to  section  6(c)  of  the 
Act.  Boston  Fund  requests  an  order  of 
the  Commission  exempting  from  the 
provisions  of  section  22(d)  of  the  Act 
the  proposed  issuance  of  its  shares  at  net 
asset  value  for  substantially  all  of  the 
cash  and  securities  of  Ridgecroft  Real 
Estate  ’Trust  (“Ridgecroft”).  Since  the 
sale  of  Boston  Fund  stock  will  be  other 


than  at  the  public  offering  price,  which 
normally  includes  sales  charges,  an  ex¬ 
emption  is  deemed  necessary.  All  in¬ 
terested  persons  are  referred  to  the 
application  as  filed  with  the  Commission 
for  a  complete  statement  of  the  repre¬ 
sentations  therein  which  are  summarized 
below. 

Shares  of  Boston  Fund  are  offered  to 
the  public  on  a  continuous  basis  at  net 
asset  value  plus  varying  sales  charges 
dependent  on  the  amount  purchased.  As 
of  February  1,  1965,  the  net  assets  of 
Boston  Fund  amounted  to  approximately 
$361,000,000. 

Ridgecroft,  a  common  law  trust  orga¬ 
nized  under  the  laws  of  Illinois  whose 
shares  are  held  by  17  shareholders,  is 
engaged  in  investing  and  reinvesting  its 
funds.  Pursuant  to  an  agreement  be¬ 
tween  Boston  Fund  and  Ridgecroft,  sub¬ 
stantially  all  of  the  assets  of  Ridgecroft, 
with  a  value  of  approximately  $6,352,000 
on  February  1,  1965,  will  be  transferred 
to  Boston  Fund  in  exchange  for  stock  of 
Boston  Fund  which  will  be  distributed  to 
shareholders  of  Ridgecroft  upon  liquida¬ 
tion.  Neither  Ridgecroft  nor  any  of  the 
principal  shareholders  thereof  has  any 
present  intention  of  redeeming  the 
shares  of  Boston  Fund  which  they 
acquire. 

The  amount  of  stock  of  Boston  Fund 
to  be  delivered  to  Ridgecroft  will  be  de¬ 
termined  on  the  basis  of  the  values  on 
the  business  day  preceeding  the  closing 
by  dividing  the  net  asset  value  per  share 
of  Boston  Fund  into  the  value  of  the 
assets  of  Ridgecroft.  The  value  of  the 
assets  of  Ridgecroft  will  be  adjusted  ac¬ 
cording  to  a  formula  set  forth  in  the 
application  which  reflects  the  higher 
ratio  of  unrealized  appreciation  in  the 
assets  of  Ridgecroft  than  in  the  assets 
of  Boston  Fund  and  the  Federal  income 
taxes  payable  upon  the  future  realization 
of  the  excess  appreciation.  As  of  Feb¬ 
ruary  1,  1965,  unrealized  appreciation 
represented  41.0  percent  and  35.4  per¬ 
cent  of  the  net  asset  value  of  the  shares 
of  Ridgecroft  and  Boston  Fund  respec¬ 
tively.  Boston  Fund  represents  that  it 
has  no  present  intention  of  selling  or 
otherwise  disposing  of  any  of  the  assets 
of  Ridgecroft  to  be  acquired. 

The  agreement  and  plan  of  reorgani¬ 
zation  states  that  (1)  the  trustees  of 
Ridgecroft  have  approved  of  this  agree¬ 
ment.  (2)  as  a  condition  precedent,  the 
holders  of  at  least  three  quarters  of  the 
outstanding  shares  of  Ridgecroft  shall 
have  approved  of  the  agreement  and  (3) 
the  performance  of  the  transactions  con¬ 
templated  herein  have  been  duly  and 
validly  authorized  by  the  Board  of  Direc¬ 
tors  of  Boston  Fund. 

Notice  is  further  given  that  any  in¬ 
terested  person  may,  not  later  than  May 
12.  1965,  at  5:30  p.m.,  submit  to  the 
Commission  in  writing  a  request  for  a 
hearing  on  the  matter  accompanied  by 
a  statement  as  to  the  nature  of  his  in¬ 
terest,  the  reason  for  such  request  and 
the  issues  of  fact  or  law  proposed  to  be 
controverted,  or  he  may  request  that  he 
be  notified  if  the  Commission  shall  order 
a  hearing  thereon.  Any  such  communi¬ 
cation  should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.,  20549.  A  copy  of  such 
request  shall  be  served  personally  or  by 
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mail  (air  mail  if  the  person  being  served 
is  located  more  than  500  miles  from  the 
point  of  mailing)  upon  itf>plicant  at  the 
address  stated  above.  Proof  of  such 
service  (by  affidavit  or  in  case  of  an  at- 
torney-at-law  by  certificate)  shall  be 
filed  contemporaneously  with  the  re¬ 
quest.  At  any  time  after  said  date,  as 
provided  by  Rule  0-5  of  the  rules  and 
regulations  prmnulgated  under  the  Act. 
an  order  disposing  of  the  explication 
herein  may  be  issued  by  the  Commission 
upon  the  basis  of  the  information  stated 
in  sedd  application,  unless  an  order  for 
hearing  upon  said  application  shall  be 
issued  upon  request  or  upon  the  Com¬ 
mission’s  own  motion. 

For  the  Commission  (pursuant  to  dele¬ 
gated  authority. 

[seal]  Orval  L.  DuBois, 

Secretary. 

(FR.  Doc.  65-4473:  PUed,  Apr.  28.  1965; 

8:46  am.] 


INTERSTATE  COMMERCE 
COMMISSION 

FOURTH  SECTION  APPLICATIONS 
FOR  RELIEF 

Apru.  26. 1965. 

Protests  to  the  granting  of  an  ap' 
plication  must  be  prepared  in  accordance 
with  Rule  1.40  of  the  general  rules  of 
practice  (49  CFR  1.40)  and  filed  within 
15  days  from  the  date  of  publication  of 
this  notice  in  the  Federal  Register. 

Long-and-Short  Haul 

FSA  No.  39723 — Methanol  to  Calvert, 
Ky.  Filed  by  O.  W.  South.  Jr.,  agent 
(No.  A4670) ,  for  interested  rail  carriers. 
Rates  on  methanol.  In  tank  carloads, 
from  South  Point,  Ohio,  to  Calvert,  Ky. 

Grounds  for  relief — Market  competi¬ 
tion. 


Tariff — Suixlenient  13  to  Southern 
Freight  Association,  agent,  tariff  LC.C. 
S-470. 

FSA  No.  39724 — Liquid  caustic  soda  to 
Chicago.  IlL  FUed  by  O.  W.  South,  Jr.,  ' 
agent  (No.  A4669),  for  interested  rail 
carriers.  Rates  on  liquid  caustic  soda, 
in  tank  carloads,  subject  to  minimum 
shipment  of  5  cars,  from  Evans  City, 
Ala.,  to  Chicago,  HI. 

Grounds  for  relief — Market  competi¬ 
tion. 

Tariff — Supplement  73  to  Southern 
Freight  Association,  agent,  tariff  I.C.C. 
S-272. 

FSA  No.  39725 — Cement  and  related 
articles  from  Selma.  Mo.  Filed  by  West¬ 
ern  Trunk  Line  Committee,  agent  (No. 
A-2401),  for  interested  rail  carriers. 
Rates  on  cement  and  related  articles,  in 
carloads,  from  Selma,  Mo.,  to  specified 
points  in  Illinois,  Indiana,  Iowa  and 
Missouri. 

Grounds  for  relief — Market  competi¬ 
tion. 

Tariff — Supplement  170  to  Western 
Trunk  Line  Committee,  agent,  tariff 
LC.C.  A-4308. 

FSA  No.  39726 — Liquid  caustic  soda  to 
Cedartown.  Ga.  Filed  by  O.  W.  South, 
Jr.,  agent  (No.  A4668) ,  for  interested  rail 
carriers.  Rates  on  liquid  caustic  soda, 
in  tank  carloads,  from  Charleston,  Dock, 
Elk,  Owens,  South  Charleston,  and  South 
Ruffner,  W.  Va.,  to  Cedartown,  Ga. 

Groimds  for  relief — ^Market  competi¬ 
tion. 

Tariff — Supplement  161  to  Traffic  Ex¬ 
ecutive  Association-Eastern  Railroads, 
agent,  tariff  LC.C.  C-102. 

FSA  No.  39727 — Joint  motor-rail 
rates — Southern  Motor  Carriers.  Filed 
by  Southern  Motor  Carriers  Rate  Con¬ 
ference,  agent  (No.  Ill),  for  interested 
carriers.  Rates  on  commodities  moving 
on  class  and  commodity  rates  over  joint 
routes  of  applicant  rail  and  motor  car¬ 
riers,  between  points  in  southern  terri¬ 
tory,  on  the  one  hand,  and  points  In 
southwestern  territory,  on  the  other. 

Grounds  for  relief — Motor-truck  com¬ 
petition. 


Tariff— Supplement  7  to  Southern 
Motor  Carriers  Rate  Conference,  agent 
tariff  MF-1.C.C.  1338. 

By  the  Commission. 

.  Esbal]  Bertha  P.  Ariobs, 

Acting  Secretary. 

IFR.  Doc.  65-4488;  FUed.  Apr.  28,  1965; 
8:47  ajn.] 


[Rev.  S.O.  562,  2d  Amended  Taylor’s  l.C.C. 
Order  185;  Arndt.  1] 

RAILROADS  SERVING  IOWA  AND 
MINNESOTA 

Diversion  or  Rerouting  of  Traffic 

Upon  further  consideration  of  Second 
Amended  Taylor’s  l.C.C.  Order  No.  185 
and  good  cause  appearing  therefor: 

It  is  ordered.  That: 

Second  Amended  Taylor’s  I.C.C.  Order 
No.  185  be,  and  it  Is  hereby,  amended  by 
substituting  the  following  paragraph  (g) 
for  paragraph  (g)  thereof: 

(g)  Expiration  date:  This  order  shall 
expire  at  11:59  p.m..  May  7,  1965,  imless 
otherwise  modified,  changed,  suspended 
or  annulled. 

It  is  further  ordered.  That  this  amend¬ 
ment  shall  become  effective  at  11:59  pjn., 
April  23,  1965,  and  that  this  order  shall 
be  served  upon  the  Association  of  Ameri¬ 
can  Railroads,  Car  Service  Division,  as 
agent  of  all  railroads  subscribing  to  tl^ 
car  service  and  per  diem  agreement 
under  the  terms  of  that  agreement,  and 
by  filing  it  with  the  Director,  Office  ot 
the  Federal  Register. 

Issued  at  Washington,  D.C..  April  23, 
1965. 

Interstate  Commerce 
Commission, 

[seal]  Charles  W.  Taylor, 

Agent. 

[FR.  Doc.  65-4489;  FUed,  Apr.  28,  1965; 
8:48  am.] 
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The  following  numerical  guide  is  a  list  of  the  parts  of  each  title  of  the  Code  of 
Federal  Regulations  affected  by  documents  published  to  date  during  April. 


3  CFR 

Proclamations: 

3423  (corrected  by  PLO  3576)  _  4476 

3649  _ 4307 

3650  _  4309 

3651  _ _ _  4525 

3652  _  5415 

3653  _  5417 

Executive  Orders: 

Mar.  3,  1854  (revoked  in  part 

by  PLO  3630) _  5481 

May  4.  1907  (revoked  in  part 

by  PLO  3594) . 4502 

July  2,  1910  (revoked  in  part 

byPL0  3616)__ . 5378 

Dec.  19,  1910  (modified  by 

PLO  3596) . 4542 

Jan.  24,  1914  (revoked  in  part 

by  PLO  3569) _  4253 

May  4,  1914  (revoked  in  part 

by  PLO  3599) _  4678 

May  17,  1917  (modified  by 

PLO  3596) . 4542 

Apr.  17, 1926: 

Revoked  in  part  by  PLO 

3591 _ 4541 

Revoked  in  part  by  PLO 

3599 _  4678 

Revoked  in  part  by  PLO 

3604 _  4717 

June  17,  1935  (revoked  by 

PLO  3623) _  5480 

2347  (revoked  by  PLO  3572)  __  4254 
3406  (revoked  in  part  by  PLO 
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